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BREVARD'S  REPORT£l 


OP 


JUDICIAL   DlECISIONS, 


IN  THB 


STATE  OF  SOUTH  CAROLINA. 


CONSTITOTIONAL  COUET,  COLUMBIA^  DEC.  1811. 


1811. 

(Present — Judges  John  FAVCHEB^ArD  GniifKKf  Thomas  Watiks-  v^,i^» 
Joseph  BBSTAiib*  William  Smith*  and  Abraham  Nott,  Esquires.      I^ove 
The  other  Judge,  Elihu  Uall  Bat,  Esquire,  was  absent,  by  pennissioQ    nZl^g, 
from  the  Legislature.) 

LOVB  0.  Haddei7. 

Where  the  plaintiff  claimed  as  heir  at  law,  but  failed  to  shew  any  title  in 
himself,  to  authorise  a  verdict  in  his  favor,  a  nonsuit  was  ordered. 

The  treaties  with  Great  Britain  have  for  their  object  the  security  of  Bri- 
tish subjects  in  the  disposition  of  their  real  property ;  and  cannot  have 
in  view  any  privilege  of  aliens  to  succeed  as  heirs  to  the  estates  of 
American  citizens.    [Vtde  Ewnas  v.  FroMiTi^  2  wL  396.]  , 

Motion  to  set  aside  a  nonsuit,  ordered  by  Judge  BaY|  in  the 
Court  of  CommoD  Pleas  for  Abbeville  district. 

r 

The  aciion  was  to  try  titles  to  a  tract  of  land,  originally  granted 
to  Sarah  Fee.  The  plaintiff  claimed  as  heir  at  law.  It  was  proved 
that  the  land  descended  to  one  John  Fee,  the  brother  of  the  granieot 
OS  heir  at  law,  and  that  John  Fee,  who  was  in  Charleston  in  tbs 
time  of  the  American  war,  and  looked  upon  as  an  American  eitiseiif 
went  off  the  State  to  pfrisiUikQowOy  and  was  not  beard  of  afterwaidsb 
VOL.  ni.  1 


S  BREVARD'S  REPORTS  OF  DECISIONS 

C&m.Comn,      The  fair  legal  presumptioii  wan,  that  John  Fee  was  dead  wbeo 
the  action  was  brouirht,  in  which  case  (he  plaintiff  was  next  of  kin. 


Andenoa  ^^  ^hom  the  land  would  descend  as  an  inheritance,  provided  be  was 
▼•  capable  in  law  to  lake  the  same*  But  it  was  objected  at  the  triaU 
that  the  plaintiff  was  an  aZten,  and  incapable  of  taking  as  heir. 
It  was  proved  that  the  plaintiff  was  the  only  son  of  Jane  Love* 
who  was  the  sister  of  John  Fee*  and  was  born  io  Ireland,  prior  to 
the  American  •Revokitii»n ;  and  was  oot  a  citizen  of  the  United 
States  at  the  death  of  John  Fee. 

A  nonsuit  was  ordered  on  the  ground,  that  the  plaintiff  bad  not 
shewn  any  title  in  himself,  to  authorise  a  verdict  in  his  favor,  but 
on  the  eoatrary,  bad,  from  his  oirn  shewiogt  made  it  appear  that 
the  land  had  escheated  ;  at  any  rate,  that  it  bad  not  descended  to 
him.  See  the  case  of  Ennas  v.  Franklin,  (2  vol.  80B,)  decided  ia 
this  court,  in  May,  1810.  The  case  was  submitted  without  argu- 
ment. 

Curia,  This  case  is  precisely  similar  to  that  of  Ennas  v.  Frank* 
lin.  The  treaties  with  Great  Britain  do  not  apply.  The  treaty 
supposed  to  appliy,  must  have  bad  for  its  object  the  security  of  Bri» 
^  tish  M^tjecUf  in  tlie  disposition  of  their  real  jnroperiy,  and  could 
not  have  had  in  view  any  privilege  of  aliens,  or  British  subjects^ 
succeeding  as  heirs  to  the  estates  of  American  ckixene. 

Motion  refused. 

Y;Utt;sr  i»r  tke  plaiatifil    Bowia  for  the  dafepdaot. 
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OQNATITUTIONAL  COURT,  COLUMBIA,  DEC.  1811. 

Am>BRS0K  o.  Waknock* 

A  bond  not  being  assignable  under  the  A.  A.  1708,  is  ao  suflkieat  okjec* 
tion  to  its  being  a  subject  of  discount,  where  a  note  was  the  considera- 
tion of  the  assignment  of  the  bond. 

Motion  for  a  new  triaL  Assumpsit,  brought  ia  Peodkton  dv^ 
triot.    Tried  before  Bat,  J. 

Tbe  evidence  reported  was  to  this  effect :  The  plaintiff  gave  bit 
bond  to  one  R.  A.,  conditioned  to  make  titles  to  a  certain  tract  of 
land,  in  a  penal  sum,  which  bond  R.  A.  assigned  to  the  defondaott 
with  the  plaintiff's  consent.  The  debt  due  the  plaintiff  by  R.  A. 
dasobarged  by  a  aota  of  hand  of  the  defendant  to  the  plaintiff. 
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IN  TB£  STATB  OF  SOUTH  CABOUBiA.  • 

for  tbe  axm  agraed  to  be  paid  for  the  land  by  R.  A.  The  pMeMT  ^"^|^^ 
aocepted  the  defendaDt'n  note  iostead,  or  in  satiafafition  of,  the  debt 
or  promise  of  E.  A.  This  action  waa  on  the  note  given  by  the  de- 
fendant  on  that  occaaioo.  The  defendant  gave  notice  of  a  diacoant 
on  the  acore  of  a  deficieney  of  qnantiiy  in  the  land ;  and  abo,  that 
the  plaintiff  had  not  made  the  defendant  any  title  aceordhig  to  the 
bond.  This  diaoount  waa  objected  to  at  the  trials  and  the  judge 
held  that  it  was  inadmissible. 

Curia.  The  bond  BPi  bebg  assignable  under  the  A.  A.  179B, 
eo  as  to  enable  the  assignee  to  bring  an  action  in  hia  own  name^  at 
MSigmeef  sabject  to  all  the  eqaily,  dtc,  ia  no  soiiicient  objeetion  ta 
ite  being  a  aubject  of  discount,  as  the  note  waa  the  consideration  of 
the  assignment  of  the  bond.  The  contract  wu  one  tekltng  to  the 
aiaignmeof,.aod  the  promissory  notOt  and  between  the  tame  partit$4 

MoCioB  granted. 

Jftte.  S6e3T.R.106.  1  T.  R.  607, 631.  1Esp.R»SS3.  1  Baj,  433.  ^ 
H.  B.  R.  440.  The  court  will  take  notice  of  traiti  in  set  oflb.  feiee  the  case  af 
Manh  and  Dabney  v.  Moir  and  Boyd,  in  the  Court  of  Appeals  in  Charleston, 
May,  1802.    (lvoL134.) 


CONSTITUTIONAL  COURT,  COLUMBIA,  DEC.  1811. 

The  State  v.  Nicholas  Davib. 

A  wife  may  be  admitted  as  evidence  against  her  husband,  in  an  indictment 
for  an  assault  and  battery  committed  on  hor  by  him,  where  no  other  per- 
eon  was  present  when  the  offence  was  committed. 

If  otioo  to  rev4Ne  the  decision  of  the  Court  of  General  Sessions 
for  GreenviHe  district  Defendant  was  indicted  t^efore  Judge  NoTTt 
Ibr  an  assault  and  battery  committed  on  his  own  wife,  who  Was  of- 
fered  as  a  witness  against  hioi  on  the  trial,  upon  the  ground  that  no 
other  person  was  present  when  the  offence  was  committed.  The 
eoart  refused  to  admit  this  evidence.  ^ 

The  motion  was  argued  by  Taylox,  Solicitor  of  the  Westemr 
Circnit,  on  the  part  of  the  State ;  and  by  Bowie  for  the  defendant. 

GsnoLBi  J.,  was  of  opinion  the  deciaion  waa  correct.  That 
Lord  AaAey%  eaae  had  been  exphMled.    That  refractbry  wtved 
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teL^Mf^  mutt  •oroetimes  be  corrected,  by  reasonable  chastitement.  That 
the  policy  of  marriage  reqbires  a  strict  and  universal  adherence  to 
the  rule  that  husband  and  wife  cannot  give  evidence  for  or  against 
each  other. 

The  other  judges  were  of  opinion  the  motion  ought  to  be  granted. 

BsBTAXDy  J.  The  authorities  are  contradictory  ;  and  I  cannot 
find  that  the  question  has  been  finally  settled  by  any  modem  deci- 
sion. 0i 

It  is  laid  down  by  Hale  and  Hawkins,  th^  where  the  wife  is  the 
party  aggrieved,  and  on  whose  person  the  crime  is  committed,  she 
is  a  competent  witness.  Sundry  cases  are  referred  to  by  these  au. 
Ihors,  in  support  of  this  rule,  particularly  the  case  of  Lord  Audleyt 
which  seem  sufftcient  to  support  it,  upon  the  necessity  of  the  case, 
where  no  other  person  is  present  when  the  offence  is  committed. 
Others  maintain  that  the  rule  laid  down  in  Audley's  case  has  been 
exploded,  and  that  to  adhere  to  it  would  be  productive  of  the  most 
nfischievous  and  lamentable  consequences ;  of  family  discord,  aod 
implacable  domestic  strife. 

After  the  best  consideration  I  have  been  able  to  bestow  on  the 
subject,  and  after  weighing  the  reasons  brought  forward  on  both 
sides  of  the  question,  I  incline  to  support  the  law  as  laid  down  by 
the  judicious  Blackstone,  in  the  first  book  of  his  Commentaries,  p. 
443,  and  who  is  supported  by  Hale  and  Hawkins. 

It  mightt  perhaps,  be  wise  to  restrict  the  rule  to  cases  of  enor- 
mous guilt.  But  this  may  be  doubted ;  as  it  seems  to  be  the  policy 
of  the  law  to  be  cautious  in  the  admission  of  evidence,  in  propor- 
tion to  the  enormity  of  the  crime  charged,  and  the  severity  of  the 
punishment. 

The  rule  of  evidence  which  excludes  the  testimony  of  a  wife 
against  her  husband,  is  founded  in  policy  to  support  the  matrimonial 
union,  and  maintain  the  peace  of^famiiies,  rather  than  on  principles 
of  public  justice. 

A  superior  policy  may  require  an  exception  to  t^e  rule,  in  order 
to  prevent  the  perpetration  of  enormous  crimes,  which  otherwise 
might  pass  unpunished.  But  there  is  no  case  to  favor  this  distinc* 
tion.  The  case'of  the  King  v.  Aziz,  1  Str.  633,  is  a  case  in  point, 
to  shew  that  a  wife  is  a  good  witness  to  convict  her  husband  of  as- 
saulting and  beating  her.  It  is  clear  that  a  wife  may  demand  sure* 
ties  of  the  peace  against  her  husband ;  and  so  may  her  husband 
•gainst  her.  Ftds  2  Haw.  P.  C.  631,  1  vol.  State  Tri.  Lord 
Audley's  case,  1  Str.  663.  1  LoSt's  Gilb.  Evid.  252.  T.  Raym. 
1.    BrowL47.    2  Hal.  P.  C.  279.    I  Hal.  P.  C.  301.    M'NaUy's 
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Evid.  162,  172, 174.    Boll.  N.  P.  287.    1  T.  R.  09.    1  Burr.  ^^^^ 
634.     Go.  LitU  112,  187. 
The  motion  was  granted. 


1811. 
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The   State  o.  Sansom. 

a 

The  defesdant  was  indicted  for  stealing  **  a  shovel  p2oto,"but  it  was  proved 
that  he  only  stole  the  iron  part  of  what  is  called  a  shovel  plow ;  and  al- 
though the  judge  below  was  of  opinion  that  the  evidence  did  notsappoit 
the  indictment,  the  jury,  by  his  recommendation,  found  the  prisoner 
gailty,  that  the  point  might  be  decided  by  the  Court  of  Appeals.  That 
court  granted  a  new  trial  on  the  ground,  that  the  circuit  judge  shoiid 
have  left  it  to  the  jury  to  determine  whether  the  thing  stolen,  was,  ac- 
cording to  common  understanding,  a  shovel  ploWf  as  charged  in  the  indict- 
ment. 

Motion  for  a  new  trial.  The  defendant  was  indicted  in  Edge- 
field district,  before  Bhbvabd,  J.,  for  stealing  **  a  shovel  plow." 

The  evidence  proved,  that  the  defendant  stole  the  iron  part  of 
what  is  called  a  shovel  plow,  which  is  commonly  called  the  hoe* 
No  evidence  was  given  respecting  the  value  of  the  article  stolen. 
The  judge  was  of  opinion  the  evidence  did  not  support  the  indict- 
ment, as  It  went  only  to  prove  the  felonious  taking  and  carrying 
away  of  the  iron  part  of  an  instrument  of  husbandry,  which  consists 
of  wood,  as  well  as  iron,  called  a  plow ;  and  as  the  indictment 
charged  the  stealing  of  a  particular  species  of  plow,  called  a  shovel 
plouf^  it  was  necessary  to  prove  that  the  thing  taken  came  substan- 
tially under  that  description,  which  it  could  not,  as  nothing  of  the 
wooden  part  of  the  instrument  was  stolen.  He,  however,  reconu 
mended  it  to  the  jury  to  find  a  verdict  of  guilty,  in  order  that  the 
point  might  be  determined  by  the  Court  of  Appeals.  As  to  the  ob- 
jection made  at  the  trial,  on  the  ground,  that  as  no  evidence  had  been 
given  relative  to  the  value  of  the  article  stolen,  the  jury  could  not 
give  a  verdict,  as  the  price  or  value  of  the  article  ought  to  be  pro- 
ved ;  the  judge  was  of  op^pion  it  ought  not  to  prevail,  inasmuch  as 
the  article  proved  to  have  been  stolen,  must  appear  to  the  jury,  be- 
yond any  doubt,  from  the  nature  of  the  thing,  to  be  of  some  value ; 
if  not  equal  to  the  price  or  value  charged  ip  the  indietmeot,  yet 
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CW. Craft,  of  taffieient  ralue  to  warraot  the  jury  ia  finding  the  offender  gatltj 
of  petit  larceny,  ^ 

The  defendant  was  found  guilty  of  petit  larceny. 

The  motion  for  a  new  trial  was  argued  by  A.  Crenshaw,  for 
the  prisoner,  and  Stahk,  Solicitor  of  the  Southern  Circuit,  oo  the 
part  of  the  State. 

Crbhshaw,  argued,  that  certainty  is  necessary  in  indictments* 
That  use  ought  to  be  the  standard  of  speech.  Plow  is  a  genus  ; 
shovel  plow  a  species.  A  plow  is  compos^  of  iron  and  wood ; 
Che  instrument  called  the  Aoe,  or  shovd,  giving  the  name,  or  die- 
tinction,  to  the  plow.  To  steal  a  bar-share,  would  not  subject  the 
offender  to  an  indictment  ior  atealmg  a  bar^skare  plow  :  so  to  steal 
barrow  teeth,  would  not  be  the  stealing  of  a  harrow  ;  because  the 
wooden  part  of  thoee  instruments,  or  implements  of  husbandryi 
would  be  wanting. 

Secondly :  The  article  stolen  was  not  pratfen  to  be  of  any  ?alae ; 
and  it  cannot  legally  be  inferred  that  it  was  of  any  value.  In  ort* 
roinal  cases  the  construction  must  always  be  in  favor  of  innocence* 

Stark,  eorUra,  The  iron  part  of  a  shovel  plow  is  commonly 
called  a  shovel  plow.  The  farmers  who  use  them,  call  them  so» 
without  the  wooden  part,  as  when  such  pieces  of  iron  are  carried 
to  the  blacksmith  to  be  repaired,  or  when  they  are  first  made,  k 
ought  to  have  been  left  to  the  jary  to  decide,  whether  the  thing  sto- 
len was  not  what  it  is  charged  to  be  in  the  indictment*  It  must  be 
presumed  the  jury  did  so  determine^  and  the  verdict  is  correcL 
Quoted  2  Haw*  322.    The  verdict  is  conckwive  as  to  the  value* 

RiOHARDSOH,  Attorney  General,  argued,  that  every  thing  the  sub- 
ject of  property  must  be  deemed  of  some  value*  The  conviction 
establishes  the  value.  As  to  the  other  objection,  the  word  <*  plow*' 
nay  be  rejected  as  surplusage,  the  word  being  spelt  plow^  and  not 
ploughs  has  no  meaning. 

Crihshaw,  in  reply.  The  first  objection  would  be  fatal  in  a  civil 
0Me«  in  an  action  of  trover  or  detinue.  Greater  certainty  is  requU 
site  in  criminal  cases*  The  second  objection  has  not  been  answered* 
How  does  it  appear  that  the  article  stolen  is  a  subject  of  property  ; 
is  of  any  value  Y  Tho  conviction  is  not  conclusive,  because  it  is  a 
convictKHi  without  evidence ;  and  the  question  at  present,  is,  who* 
tber  there  was  evidence  of  the  value  charged,  or  not  Y  Plow  is  a 
good  spelling  of  the  word,  and  having  a  signification  material  to  th# 
charge,  cannot  be  rejected  as  surplusage* 

Tbr  oovRTf  all  but  Nott,  J.,  being  of  opinion  with  the  SolioitOTt 
wer«  for  v^jecling  the  notion ;  boi  upon  the  repmHMitstion  of  tbi^ 
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jiMlge  who  presided  at  the  trial,  that  probably  the  jury  might  ha?«  ^'^Si^ 
fouiid  their  verdict  pursuant  to  his  recommeodation ;    and  that  ^^p.^^..^^ 
bad  he  left  it  to  them  to  determine  the  queetiou  of  facti  whether  tlie  SturgeiMf- 
thing  atolea  was,  according  to  coromon  understanding,  a  sAooeZ       ^' 
fiom^  as  charged  io  the  indictment«  or  oot*  as  it  would  seem  it  was     Tay'los. 
bill  duty  to  have  done,  it  was  possible  the  jury  might  have  been  of 
opinion  it  was  not  the  thing  charged,  but  only  a  part  of  it,  and  that 
they  would  have  found  the  defendant  not  guilty. 

The  court  granted  «  new  trial  on  that  ground.    The  objectioa 
«■  to  the  value  of  the  article  was  not  conisidered  material. 
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Stvbc^bnbgosb  v.  Tatlob. 

In  an  action  for  assaulting  and  beating  the  plaintiff  in  another  State,  the 
defendant  pleaded  in  abatement  to  the  jurisdiction  of  the  court ;  and  to 
this  plea  there  was  a  demurrer,  and  joinder  in  demurrer.  The  judg« 
ment  of  the  District  Court  was  in  fkvor  of  the  defendant ;  but  the  Court 
were  unanimously  of  opinion  the  judgment  was  erroneous ;  and  that 
transitory  actions  may  be  brought  any  where. 

Motion  to  reverse  the  decision  of  the  Court  of  Common  Pleas 
for  Edgefield  district. 

The  action  was  for  assaulting  and  beating  the  plaintiff  at  a  place 
called  **  the  Sand  Bar,  in  the  State  of  Georgia.*'  The  defendant 
pleaded  in  abatement,  to  the  jurisdiction  of  the  court,  that  the  causa 
of  action,  if  any,  arose  in  Georgia,  and  could  not  be  discussed  in 
any  tribunal  of  this  State.  To  ihis  plea  there  was  a  demurrer,  and 
joinder  in  demurrer.  The  judgment  of  the  District  Court,  Judge 
Bat  presiding,  was  for  the  defendant 

The  motion  was  argued  by  Dozikb  for  the  plamtiff,  and  Stabm, 
Tot  the  defendant. 

The  court  were  unanimously  of  opinion  the  judgment  was  erro- 
neous, and  the  motion  was  granted. 

Bbbtabd,  J.  The  distinction  between  local  and  transitory  actions 
•earns  to  be  fully  settled.  0  HI.  Com.  204, 384.  Local  actions  re- 
gard the  possession  of  lands,  &c.  Territorial  suits  must  be  dis** 
euflsed  in  i\^  territorial  tribunals.  Transitory  actions  follow  the 
person.    The  propriety  of  this  distinction  is  doubted  in  4  T/  R* 
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Vam^Cami,  504.  In  the  case  of  Moystoa  y.  Fabrigaa,  Cowp.  176,  Lord  Maii» 
field  expressed  a  doubt,  whether  if  two  persons  fight  in  France,  and 

fltoneoeff-  <^r^«^  hoth  come  to  England,  an  action  would  be,  as  for  a  thing 
ger  done  against  the  King's  peace.  The  general  mie,  however,  was 
Tkjior.  ncogn'izedf  that  transitory  actions  may  be  brooght  any  where.  Co. 
Litt.  261,  282,  and  12  Co.  114,  support  the  doctrine.  In  the  case 
of  Ra&el  ▼.  Verelst,  2  Bl.  Rep.  1055,  C.  J.  DeGrey  lays  it  down 
as  a  clear  distinction,  "  that  crimes,  and  the  rights  of  real  pixiperty, 
are  local,  but  personal  injuries  are  of  a  personal  nature,  and  seguwu 
ter  forum  ret :"  and  what  he  further  says,  may  do  away  the  doobc 
entertained  by  Lord  Mansfield.  He  says,  *<and  although  in  all 
declarations  of  trespass,  it  is  laid  contra  pacem  regiSf  yet  it  is  only 
matter  of  form  f  and  not  traversable.*'  The  declaration  in  the  pre- 
'  sent  case  lays  the  cause  of  action,  according  to  the  English  prece* 
dents,  at  the  place  where  it  really  happened,  *'  to  wit,  at  Edgefield, 
wilhin  the  jurisdiction  of  the  court."  Therefore  it  appears,  foT' 
maUy  by  the  declaration,  that  the  trespass  charged  was  committed 
against  the  peace  of  this  State.  I  am  of  opinion  the  action  well 
lies,  for  the  cause  of  action  stated  in  the  declaration ;  and  that  the 
plea  is  insufiicient,  and  ought  not  to  be  sustained.  It  has  been 
contended  for  the  defendant,  that  by  demurring,  the  plaintifi"  has 
admitted  all  the  defendant  hac,  in  his  plea,  alleged  ;  and,  therefore, 
he  ought  not  to  have  judgment,  as  it  is  admitted  that  the  cause  of 
action  arose  out  of  the  limits  of  this  State,  and  not  within  the  ju- 
risdiction  of  the  court.  A  demurrer  is  a  confession  of  all  Hiatters 
•  of  fact  before  alleged, — Flow.  13,  50,  85,  172 — ,if  they  are  well 

pleaded.  6  Com.  Dig.  488.  In  this  case  the  demurrer  admits  that 
the  cause  of  action  arose  in  Georgia.  This  is  a  matter  of  fact,  ap« 
peering  by  the  declaration.  But  it  does  not  admit  that  the  court 
had  not  jurisdiction.  This  is  a  question  of  law  raised  by  the  de- 
murrer, and  not  a  point  conceded.  A  demurrer  only  admits  what 
is  materially  alleged,  and  well  pleaded.  7  Yin.  Abr.  527.  12 
Mod.  578.  If  the  count,  plea,  dec,  be  vicious,  a  demurrer  thereto 
is  no  confession  of  the  mutter  alleged.  Hub.  164.  1  Salk.  5G1« 
It  has  been  further  contended,  that  the  demurrer  being  generaU  for 
want  of  substance,  it  is  necessary  to  adjudge  upon  the  whole  record^ 
and  not  upon  a  particular  part  of  it :  that  it  is  proper  tu  trace  the 
vices  in  the  pleadings  back  to  the  first  fault,  and  give  judgment  on 
that :  and  that  in  this  case  the  declaration  is  defective,  in  omitting 
to  charge  the  trespass  to  have  been  committed  with  force  and  arms, 
and  against  the  peace  of  this  Statn.  I  admit  the  doctrine  insisted 
on,lMit  I  deny  the  conclusion  which  has  been  attempted  to  be  es* 
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taUitlie(L    I  admit,  that  upon  demurrer,  either  general  or  speeial,  Qim^Cmm, 

any  matter  of  subttance,  although  not  expressly  alleged^  may  be      ^^^^' 

taken  advantage  of;  and  that  when  a  demurrer  w  joined,  ihe  court 

shall  adjudge  upon  the  whole  record.    1  Sellen  Prac.  886.    I  am 

also  willing  to  admit,  that  at  common  law,  ei  et  amu  ei  amira  pa* 

cem,  were  necessary  in  actions  of  trespasi*,  as  words  of  substanoe, 

and  not  of  mere  form.    Cro.  Ja.  443,  52<L     1  Salk.  03d.     But  it 

is  also  certain,  that  by  stat.  4  and  5  Ann,  c.  16,  of  force  here,  the 

omission  of  those  words  is  aided  upon  a  general  demurrer*    6  Com. 

Dig.  788, 378.    2  Lord  Raym.  065.    2  Wils.  208. 

Upon  the  whole,  my  opinion  is,  that  the  motion  ought  to  be 
granted  :  that  the  plaintiff  is  entitled  to  judgment  against  the  de« 
fiwdant,  quod  re^^ondeai  auiter. 


JVbts.  See  5  Bian.  617,  SimaioiM  ▼.  The  Commonwealtb.  Held  that  a  per- 
son who  steala  goods  in  another  Sute,  and  brings  them  with  him  into  the  State 
of  Pemuyhrania,  cannot  be  indicted  there  for  the  felony.  He  must  be  treated  as 
a  IhgitiTe  from  justice.  So  by  the  common  Uw  of  England,  no  offence  was 
punMabie  whieh  was  eommitted  without  the  jurisdiction  of  the  common  law. 
tee  13  Co.  53.  8  In^t  113,  2  East/s  C.  L.  772.  Although  if  a  man  steals 
goods  in  one  conn^  of  England,  and  carries  them  into  another,  he  may  be  in- 
dkisd  in  the  latter  county ;  for  the  possession  still  continuing  in  the  true  owner, 
produces  a  technical  caption.  1  Hawk.  c.  33,  sec  9.  2  do.  e.  25,  5,  38,  &c. 
la  Hassaehnsetts  this  doctrine  is  extended  to  different  States  of  the  American 
union.  1  Mass.  T.  H.  116b  2  do.  14.  In  New  York  it  has  been  otherwise  de* 
eided,  tiiat  larcenies  committed  out  of  the  State  cannot  be  prosecuted  within  it 
2  Johns.  477,  479.    See  9  Jdhns.  70.    People  y.  Tomkins.  * 


CONSTITUTIONAL  COURT,  COLUMBIA,  DEC.  1811. 

Ths  S^atb  v.  DimifAyAifT. 
The  word  **  hones''  may  fiurly  be  coofltctedto  include  meres,  as  nmnen 


Motion  in  arroft  of  judgment.  The  defendaDl  was  indicted  and 
coDTicted  upon  the  stat.  22  and  23  C.  2,  c.  7,  P.  L.  80,  for  unlaw* 
Ikfly  aod  maliciously  killing  a  mare,  in  the  night  time.  The  motion 
m  arrest  of  judgment  was  made  in  the  Court  of  Sessions  for  the 
district  of  Union,  Judge  Waties  presiding,  who,  being  doubtful, 
reserved  the  caae  for  the  conaideratioa  of  this  court. 

VOL.  m.  2 
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^Mi"'''  ^^  ^  ^''^  ^  ^^  master:    The  nonsuit  was  granted  on  the  ground^ 
>. '    ^  that  a  sXwtd  is  not  entitled  to  maintain  an  action*  (and  here  was  no 
lightner    pnM>f  of  manumission,)  unless  to  oltain  his  freedom,  and  then  be 
7"'        must  sue  bj  guardian.     The  plaintiff  proved  herself  a  slate* 

£oAR»  for  the  plaintiff,  insisted,  that  although  a  slave  may  not  be 
entitled  to  maintain  an  action  at  law,  yet  in  this  case,  that  was  not 
the  point  in  issue,  and  the  evidence  given  to  prove  the  plaintiff  a 
slave,  was  irrelevant,  and  beside  the  issue.  The  plaintiff  had  np 
opportunity  of  proving  her  free  condition.  The  witness  ought  not 
to  have  been  cross-examined  to  that  point,  because  it  did  not  con« 
oem  the  issue.  Besides,  the  evidence  was  not  conclusive,  it  was 
only  presumptive.  The  witness  only  saw  her  as  a  slave,  in  pes- 
session  of  Richard  Hampton,  and  afterwards  sold  as  the  property 
of  his  estate.    He  also  heard  she  had  been  set  free. 

W.  Cbbnshaw,  contra.  Gited  1  H.  and  M dnf.  The  plaintiff's 
color  afforded  evidence  against  her,  prima  facie  evidence,  that  she 
was  a  slave,  in  addition  to  the  vwa  voce  evidence  of  her  own  wit* 
ness.  Defendant  bad  a  right  to  cross-examine  to  any  point  that 
was  availing. 

Gbikkb,  J*t  delivered  the  opinion  of  the  court.  The  plaintiff's 
own  witness  proved  her  to  be  a  slave.  The  evidence  was  not  perw 
tinent  to  the  issue.  Nevertheless  it  proved  the  disqvalifioation  of 
the  party  to  sue,  and  the  court  was  bound  to  notice  it,  as  in  the 
case  of  Ennas  v.  Franklin,  where  the  plaintiff  appeared  to  be  an 
alien  from  bis  own  shewing,  although  alienage  was  not  pleaded.  * 

Motion  rejected. 

NaU.  As  the  evidence  was  not  pertinent  to  the  issue,  and  wa&  not  drawn  out 
by  the  phuntiff  herself,  quere,  whether  the  court  should  have  permitted  it  to  be 
drawn  out  by  cross-examination  7    I  rather  think  it  ought  not 

In  the  case  of  £nnaB  v.  Franklin,  and  the  case  of  Love  v.  Hadden,  the  evi- 
dence came  out  upon  the  examination  of  the  plaintiff's  witnesses,  and  was  per- 
tineotevidenoe  to  the  iwiid. 
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Oeokoe  LiGHTnEB  V,  John  Haxmkter. 

Where  apleapufts  the  title  of  land  in  issue* it  cannot  be  tried  in  an  action 
by  summary  process. 

Motion  to  set  aside  a  nonsuit,  ordered  by  Sxitb,  J.,  in. the  Court 
oF  Common  Pleas  for  Richland  district. 
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The  action  was  by  petitioa  and  summons,  to  recover  a  compen*  ^f^gfj***' 
eation  for  the  use  an^  occufwtbn  of  a  tract  of  land,  not  occupied 
by  permission.  There  was  no  ffontract.  The  defendant  pleaded 
nd  kabuU  m  tenemetUia,  The  court  held  that  this  plea  put  the 
title  in  question,  and  that  the  court  had  no  jurisdiction  in  a  sum- 
meiry  way,  to  try  the  question  of  damages  for  the  use  and  occupa- 
tion.    Therefore  nonsuited  plaintiff. 

Motion  by  Eoak,  for  the  plaintiff,  submitted. 

Curia.  Thcf  plea  put  the  title  of  the  land  in  issue ;  and  the  titles 
of  land  cannot  be  tried  in  an  action  by  summary  process.  There 
wee  no  proof  InU  of  the  occupation.  None  of  permission,  or  agree* 
menty  to  occupy. 

Motion  refused. 

NoU.  In  caie  for  use  and  occupation  of  a  houso  (y  permission  of  plaintiff, 
defendant  pleaded  ml  hdkmt  in  tensmentis ;  and  upondamurrer,  the  court  held  it 
is  not  a  good  plea,  as  it  would  be  upon  a  lease  at  common  law.  BuU.  N.  P.  139. 
See  5  T.  R.  4,  5.  A  tenant  who  occupies  by  license  of  another,  is  not  entitled 
to  caD  on  that  other  to  shew  the  title  under  which  he  let  the  land.  This  rule  is 
fofuaded  in  pnblie  conTenieace. 


CONSTITUTIONAL  COURT,  COLUMBIA,  DEC.  181L 

Frazis  e«  Saiipers. 

in  the  action  for  money  had  and  received,  the  plaintiff  cannot  be  permitted 
to  turn  the  generality  of  the  count  into  a  sniprise  upon  the  defendant,  by 
Tesorting  to  another  of  which  he  cannot  be  apprised  by  the  declaratioii. 
But  the  plaintiff  may  have  leave  to  amend  his  declarationi  by  adding  a 
special  count,  on  payment  of  costs. 


for  a  new  triaL  Assumpsit,  tried  in  the  Court  of  Com* 
warn  Pleaa  for  Richland  district,  before  Bat,  J.  The  declaration 
ocmtained  bat  qdo  count,  for  money  bad  and  received  and  money 
laid  out  and  expended. 

On  the  trial  the  pluiotiff  proved  that  the  defendant;  and  one 
Bryant,  had  been  in  partnership  in  selling  negroes,  and  that  when 
ibej  came  to  %  settlement  the  defendant  delivered  up  to  Bryant  eer« 
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^^ll"^'  taiD  notes  which  were  payable  to  himself,  and  also  gave  his  own 
note  for  $1900.  That  Bryant  delivered  these  notes  into  the  hands 
of  the  plaintiff  to  collect.  That  ^en  he  applied  to  the  defendant 
for  payment,  he  said  that  certain  notes  on  one  M'Graw,  amounting 
to  $475,  belonged  to  him,  and  not  to  Bryant :  and  that  the  amoant 
of  these  notes  ought  to  be  deducted  from  his  note  of  $1900.  The 
witness  believed  that  the  plaintiff,  relying  on  .the  word  of  the  de- 
fendant, had  deducted  the  amount  of  M'Graw 's  note  from  his  note, 
and  had  since  been  obliged  to  pay  the  amount  to  Bfyant.  The  de- 
fendant proved  that  the  plaintiff  had  acknowledged  he  had  received 
notes  and  other  payments,  to  the  full  amount  of  his  note,  besides 
M'Graw's  notes. 

Verdict  for  the  plaintiff  for  $475. 

The  motion  was  "submitted  without  argument,  on  the  ground  of 
surprise.  ^ 

Brevabd,  J.,  delivered  the  opinion  of  the  court.  The  rule  of 
law  which  must  govern  this  case  is,  that  which  was  laid  down  by 
Lord  Mansfield,  in  delivering  the  judgment  of  the  court  in  the  case 
of  Longchamp  v.  Kenny,  in  Doug.  187.  This  rule  has  been  re- 
peatedly recognized  in  this  court,  and  particularly  in  the  case  of 
Fowler  v.  Williams,  (2  vol.  304,)  which  was  determined  at  this  place 
in  1809.  The  rule  is  this :  That  the  action  for  money  had  and  re- 
ceivedy  is  governed  by  the  true  equity  and  conscience  of  the  case  ; 
and  that  tbe  plaintiff  should  never  be  permitted  to  turn  the  generality 
of  the  count  into  a  surprise  upon  the  defendant,  by  deserting  the 
ground  which  the  defendant  is  led  to  believe  is  the  only  matter  to  be 
tried,  and  resorting  to  another  of  which  he  cannot  be  apprised  by 
the  declaration,  and  may  have  no  suspicion.  The  plaintiff  could 
not,  from  the  declaration  in  the  present  case,  which  contained  only 
a  general  count  for  mone}'^  had  and  received,  and  laid  out  and  ex- 
pended, have  any  information,  or  notice,  that  the  money  charged  to 
have  been  received  by  him,  or  expended  for  )iis  use,  was  to  be  pro- 
ved by  such  evidence  as  was  adduced.  We- are  bound  to  presume 
that  he  had  not  any  sufficient  legal  notice  of  the  facts  intended  to 
be  proved,  and  which  the  evidence  was  given  to  prove,  as  the  decla- 
ration is  not  palculated  to  give  such  notice :  and,  therefore,  it  is 
very  probable  the  defendant  was  surprised,  as  he  complains  he  was, 
by  the  evidence  given  at  the  trial,  and  which  he  was  not  prepared, 
as  he  otherwise  might  have  been,  to  rebut  or  disprove. 

Upon  this  ground  the  court  are  of  opinion,  unanimously,  that  the 
verdict  ought  to  be  set  aside,  and  a  new  trial  granted. 

But  it  is  also  the  opinion  of  the  court,  that  the  plaintiff  should 


IN  THE  STATE  OP  SOUTH  CAROLINA.  1* 

« 

have  leave  to  amend  his  declaration,  by  adding  a  special  count,  cal-  ^*?jJ??"'*' 
ciliated  to  give  the  necessary  notice  as  to  the  evidence  meant  to  be  ^^p.,^^^^ 
addaced,  on  payment  of  all  the  costs  accrued,  except  the  costs  of  Manning 
the  writ,  and  service  thereof.  «„,J*     » 


CONSTITUTIONAL  COURT,  COLUMBIA,  DEC.  1811. 

Ma:cnino  v.  M'Donnell  and  others. 

In  ibe  action  of  trespass  quare  dausum  fregit,  where  a  particular  place 
is  assigned  in  the  declaration,  the  trespass  must  be  proved  as  laid  ;  other- 
wise the  defendant  might  be  surprised. 

Motion  to  set  aside  a  nonsuit,  ordered  by  the  Court  of  Common 
Pleas  for  Richland  district.  Judge  Smith,  presiding.  The  action 
was  trespass  quare  clausum  f  regit. 

The  declaration  set  forth  that  the  defendant  on  the  day  of, 

&C.9  in  the  district  and  State  aforesaid,  to  wit,  at  Columbia,  and 
within  the  jurisdiction  of  the  court,  with  force  and  arms,  dec,  the 
close  or  plantation  of  the  plaintiff,  did  break,  ^c. 

Plea,  not  gailty,  and  issue  thereon. 

The  plaintiff  offered  evidence  to  prove  an  unlawful  entry  and 
trespass  upon  lands  lying  in  Dutchman's  Creek,  in  apart  of  the  dis- 
trict  remote  from  Columbia,  where  the  trespass  is  laid  to  have  been 
committed. 

This  evidence  the  court  refused  to  admit ;  and  other  evidence 
not  being  offered,  the  plaintiff  was  nonsuited. 

The  motion  was  argued  by  Stabk  and  Clifton  for  the  plaintiff, 
and  EoAN  for  the  defendant. 

For  the  plaintiff,  it  was  contended,  that  the  particular  place  where 
the  trespass  is  committed,  need  not  be  stated  in  the  declaration  ; 
aod  li  stated,  need  not  be  proved.  Laying  the  trespass  to  have 
been  committed  in  the  district  is  sufficient ;  and  it  is  only  necessary 
to  prove  that  the  trespass  was  committed  somewhere  in  the  dis. 
trict.'  The  plaintiff  was  not  tied  down  to  prove  the  trespass  in 
Columbia,  because  that  place  was  meniioned  for  the  sake  of  form, 
any  more  than  if  the  action  was  on  a  bond  given  out  of  the  State. 
The  place  where,  is  only  inserted,  according  to  English  precedents, 
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^^fli?"'*'  '"  ordar  that  it  may  be  known,  whence  the  jury  are  to  come,  whieb 

y^^^,^.^^  ^^  called  the  venue.    In  this  case  it  waa  not  necessary  to  lay  a 

Manniog   vemtCf  and  of  course  it  was  not  necessary  to  prove  the  place  laid 

The  general  issue  was  pleaded.  If  a  special  plea  had  been 
pleaded,  which  had  concluded  with  an  averment  that  it  was  the  same 
trespass,  the  proof  ought  to  have  been  accordingly — that  it  was  in 
the  same  place  ;  but  here  such  proof  was  not  required.  Cited  1 
Peak,  803.  1  Saund.  299.  2  Saund,  5,  in  the  notes  by  Sergeant 
Williams. 

EoAX,  contra,  in  reply.  The  cases  cited  do  not  apply.  The 
locus  in  quo  must  be  described.  It  might  not  have  been  necessary 
to  lay  a  particular  place  in  the  district  in  the  declaration ;  but  as  it 
was  laid,  it  was  necessary  to  prove  it  as  laid.  If  the  trespass  were 
proved  at  another  place  the  defendant  might  be  surprised. 

BaEVAtoi  J.,  delivered  the  opinion  of  the  court.  The  general 
rule  in  actions  for  breaking  the  close,  is,  that  the  plaintiff  may  de- 
clare generally,  to  which  the  defendant  may  plead  the  common  boTf 
(his  own  freehold,)  at  another  place,  without  traversing  the  place 
assigned,  (o  drive  the  plamtiff  to  a  novel  assignment.  But  when 
the  particular  place  is  assigned  in  the  declaration,  the  trespass  roust 
be  proved  as  laid  ;  because  in  such  case  a  novel  assignment  is  pre- 
cluded. This  mode  of  declaring,  if  improper,  might  have  been  de- 
murred to ;  but.  it  seems  proper  enough.  It  supercedes  the  neces- 
sity of  pleading  the  common  bar,  to  drive  the  plaintiff  to  that  which 
he  has  done  voluntarily  in  the  first  instance ;  i.  ^.,  to  assign  a  par- 
ticular place.  The  issue  being  upon  the  trespass  as  laid,  it  was 
necessary  to  prove  the  case  as  laid.  This  seems  to  be  the  more 
proper,  as  otherwise  the  defendant  might  be  surprised  by  evidence 
to  prove  a  trespass  at  a  place  different  from  that  laid  in  the  declara- 
tion. 

Motion  discharged. 

NoU,  If  in  trespaw  quare  cUauum  Jngit,  plaintifT  set  oat  the  abuttalB  of  hi* 
dose,  he  miurt,  on  evidence,  prove  every  part  of  his  abntment  Boll.  N.  P.  89. 
3BLRep.  1089. 


« 
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CONSTITUTIONAL  COURT,  COLUMBIA,  DEC.  1811,    ^gn*!' 

SrBPaaift,  Rambat  4s  Co.  t.  Richabo  Wxhn.  stephMi, 

RaiDMjr  A 
The  writing  which  is  competent  to  bind  one  man  to  pay  the  debt  of  ano-       ^^«  • 
ther»  mnst  ezpreas  the  conaiderationt  and  parol  evidence  of  auch  con-     Wiaik 
aidexatioQ  ia  inadmiaaible. 

Motion  to  aet  aaide  a  nonauit,  and  grant  a  new  trial.  Action  of 
aoaampait  on  a  promtaaory  note  of  band,  brought  to  trial  before 
BsBTAKD,  J.,  in  Fairfield  district,  November  term,  1809. 

The  note  produced  in  evidence  was  in  these  words  :  **  I  promise 
to  pa}r  Stephens,  Ramsay  4t  Co.,  or  order,  one  month  after  date, 
the  sum  of  £16,15,2,  sterling,  mi  aeeowU  of  Doctor  Street ;  which, 
when  paid,  will  be  in  full  to  this  22d  March,  1786.    Rd.  Winn." 

It  was  objected  by  EvAifa,  for  the  defendant,  that  this  evidence 
amounted  only  to  a  promise  to  pay  the  debt  of  another  ;  and  that 
by  the  statute  of  frauds  the  defendant  was  not  legally  cbargeablcf 
aa  the  note  did  sot  amount  to  an  agreement  to  pay  the  debt  of  ano* 
thar,  nor  was  it  awoh  a  note^  or  memorandum  of  an  agrtetnentj  to 
pa^  the  debt  of  snothar,  as  the  statute  requires ;  but  waa  a  mere 
naked  promise;  and  cited  the  case  of  Wain  and  another  v.  Wart* 
ters,  6  Eaat  10,  decided  in  the  year  1804. 

CxABKm  argaod  to  the  contrary* 

The  pfeaidiaf  judge  said,  that  bo  wao  satisfied  the  objection  wao 
Tafid^  and  oughc  to  prevail.  He  did  not  consider  the  case  of  Waiir 
and  another  T.  Warlters,  as  authoritatively  binding ;  but  thought  the 
reasoning  contained  in  it  answerable  to  them ;  that  to  oblige  one 
man  to  anawer  for  the  debt  of  another,  there  must  be  an  agreement 
in  wrkingf  or  a  note,  or  memorandum  of  an  agreement  in  writing* 
The  wcMrd  **  agreement,''  he%aid,  has  a  technical  meaning,  extend- 
ing to  the  eonaideration  of  the  promise,  as  well  as  to  the  promise 
itseli  ' 

The  writing,  therefore,  which  is  competent  to  bind  one  man  to 
pay  the  debt,  or  answer  for  the  default  or  miscarriage  of  anothert 
must  oxpresa  the  consideration  :  and  parol  evidence  of  such  consi. 
deration  is  ioadmisstble.  He,  therefore,  held,  that  the  written  pro* 
mise  given  in  evidence  was  nudum  jpoctum,  as  it  appeared  to  have 
been  made  without  any  consideration.    See  Peake's  Evid.  211. 

A  Donauit  was  ordered. 

The  motion  was  argued  May  4,  1810,  before  all  the  judges. 

HooxxBf  in  support  of  the  motion,  agreed  to  tho  doctrine  laid 

voIn  in.  9 
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^snT^  down  by  the  reporting  judge  ;  but  contended  it  did  not  apply  to  the 
s^ts^^  case.  The  note,  he  said,  was  not  a  promissory  note ;  t.  6.,  a  note 
Stephens,  to  pay  money  at  all  eveuts*  He  quoted  1  Str.  264.  1  Esp.  Dig. 
^^7  ^  37.  Bayky  on  Bills,  18.  1  Ld.  Raym.  181.  He  insisted  it  was 
T.*  not  a  case  within  the  statute  of  frauds.  The  note,  he  said,  im- 
^^^^^'^'^     ported  a  consideration. 

Stabk,  on  the  contrary,  cited  1  Saund.  210,  211.  Wn).'s 
Evid.,note. 

The  case  remained  under  consideration  until  28th  November, 
1812,  when  it  was  decided  that  the  motion  should  not  be  granted. 

Smith,  J.,disseDtea  from  the  rest  of  the  couit,  and  was  of  optnipn 
that  the  nonsuit  ought  to  be  set  aside,  as  the  note  was  sufficient  to 
take  the  case  out  of  the  statute,  importing  a  sufficient  consideration 
on  the  face  of  it. 

The  other  judges  concurred  in  opinion  with  the  judge  who  ordered 
the  nonsuit. 

Nate,  Sse  3  Jofana.  N.  York.T.  R.  210.  Acdon  of  asaumpait,  (Sean  v. 
Brink  and  aDother,)  on  artides  of  agreement,  viz.,  "  This  is  to  certify,  that 
(m  macb)  ia  the  balance  due/'  &c.  Objected  that  no  consideration  appeared. 
Answered,  that  consideration  may,  be  proved  by  parol,  although  the  promise  be 
IB  writing.  Per  atr.  The  consideratiun  must  be  expressed  in  writing.  The 
whole  agreement  mast  be  in  writing. 

6  East  307,  E^erton  ▼.  Mathew.  Action  on  the  case,  fornot  pa3ring  for  certain 
goods  contracted  for  by  the  following  memorandum  in  writing:  "  We  ogree  to 
giTe  Mr.  Egerton  19d  per  lb.  for  30  bales  of  cotton,"  &c.  Objected,  no  conn- 
deration  appeared,  and  nonsuit  accordingly.  Motion  to  set  aside  nonsuit.  Ad- 
judged, that  the  case  was  goYerned  by  the  17th  clause,  and  not  the  4th  of  the 
statute  of  firauds,  which  concerns  agreements  to  pay  the  debt  of  another.  The 
17th  clause  is  satisfied  by  /'  some  note  or  memorandum  in  writing  of  the  hargaim, 
signed/'  dtc. 


1811. 
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Ann  Lbhhb  v.  Thomas  Svmtkb. 

An  action  was  broo^  to  recover  the  rents  and  profits  of  the  same  land 
which  the  plaintiff  had  before  recovered  of  Murray ;  but  which  the  do* 
fendant  retained  in  his  possession  two  or  three  months  after  this  reoo* 
very ;  and  the  jury  found  a  verdict  for  the  plaintiff  of  more  than  8200, 
although  it  appeared  in  evidence  that  the  annual  value  of  the  land  did 
not  exceed  9200.  The  court,  being  of  opinion  that  the  verdict  was  un- 
warrantable, granted  a  new  trial.  [See  Lehre  v.  Murray^  2  voL  5  and  18.] 

MottoD  for  a  new  trial.  Action  of  trespass,  quare  dausum  fregUt 
tried  in  Samter  district,  before  Bbevabd,  J.,  Spring  term,  1810. 

The  plaintiff  produced  in  evidence  the  record  of  a  judicial  pro- 
ceediag  in  the  Court  of  (Jommon  Pleas  for  Sumter  district,  in  which 
the  plaintiff  had  recovered  a  judgment  against  John  Murray,  who 
was  the  defendant's  tenant,  for  a  certain  tract  of  land  called  Dry 
Swamp,  and  ten  dollars  damages.  The  plaintiff  then  proved  that 
the  defendant  had  leased  the  land  in  question  to  Asbury  Sylvester, 
prior  to  the  said  recovery,  during  several  years ;  and  that  he  had 
received  for  rents  and  profits  thereof,  upwards  of  one  thousand 
dollars.  The  defendant  had  pleaded  the  general  issue,  a  former  re- 
eoveiy  of  d^images  for  the  same  trespass,  and  the  act  of  limitations. 
*  It  appeared  in  evidence,  that  the  action  against  John  Murray  waa 
for  $5000  damages ;  that  the  writ  in  that  action  was  for  trespass 
quare  eUxiuum  fregH^  and  was  not  endorsed  to  try  the  titles  ;  and 
^at  the  judgment  was  recovered  in  October,  1805. 

It  forther  appeared,  that  the  writ  which  issued  in  the  present  case 
was  served  in  October,  1807 :  and  that  the  defendant  abandoned 
die  poasession  the  12th  of  December,  1805. 

The  presiding  judge,  in  charging  the  jury,  said,  that  in  his  judg- 
ment it  was  not  material  whether  the  action  against  Murray  was  to 
be  regarded  as  an  action  of  trespass  for  breaking  the  close,  or  an 
action  of  trespass  for  the  purpose  of  trying  the  title,  and  to  recover 
the  mesne  profits.  That  in  the  first  case,  it  must  be  presumed  the 
plaintiff  recovered  a  full  satisfaction  for  the  trespass  committed  on 
the  land  by  the  tenant,  the  present  defendant,  up  to  the  time  of  the 
recovery.  That  not  only  the  injury  done  to  the  plaintiff  by  the 
trespass  on  his  land  before  the  action  brought,  but  also  t As  eorUimia* 
lion  of  that  tn^vary^  was  to  be  considered  as  having  been  compen- 
flitod,  or  satisfied  by  the  verdict.  '  That  amdoUac  damages  in  saoh 
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^^S??***'  ^^*  "^^  ^  ^'^®"  *  *°^  **'  *'  ^"  ^  ^  considered  as  given  in 
tbat  case.    That  the  jurj,  therefore,  in  the  present  case,  coald  not 

give  damages  for  any  use  pf  the  land,  or  for  any  trespass  done  upon  it 

antecedent  to  the  recovery  against  Murray. 

In  the  second  case,  it  was  observed,  if  the  action  against  Murray 
was  lo  be  considwed  as  an  acdon  to  try  Ibe  titles  to  the  land,  in 
plaee  of  ^he  old  action  of  qectmeDt,  the  present  action  was  not 
maintainable  as  an  action  for  the  mesne  profits*  For,  as  the  legis- 
lature had  made  it  competent  to  the  plaintiff  to  sue,  as  well  for  the 
mesne  profits,  as  for  the  recovery  of  damages  for  the  trespass,  it 
was  her  duty  to  have  done  so,  if  she  had*  intended  to  recover  the. 
mesne  profits,  or  damages  for  the  trespass  committed,  by  the  de« 
fendant  on  the  land.  The  law  will  not  allow  a  multiplicity  of  ac- 
tions,, or  more  than  one  action,  where  one  action  is  competent  to 
give  sufficient  redress.  Ag^in,  it  was  observed,  in  the  action 
against  Murray,  it  must  be  presumed. that  the  plaintiff  recovered 
the  damages  mentioned  in  the  judgment,  for  the  trespass  on  the 
land,  and  also  in  satisfaction  of  the  mesne  profits ;  for  the  damages 
could  be  given  for  nothing  else. 

Again,  it  was  said,  the  jury  might  consider  a  continuance  of  the 
defendaat\i  possession  of  the  land*  after  the  recovery  in  the  ac« 
tioA  against  Murray,  if,  in  fiict,  this  was  the  case,  as  tortious ;  and 
that  trespass  would  lie  for  such  wronglol  continuance  in  possession, 
in  like  manner  as  though  there  was  a  new  entry,  and  trespass  on 
the  land,  notwithstanding  the  stay  of  judgment  in  consequence  q£ 
an  appeal  to  this  court.  It  is  at  the  peril  of  costs,  and  further  da<» 
mages,  that  the  defendant  presumes  to  contmue  kis  unlawful  poe<- 
session,  after  the  title  has  been  tried,  and  a  verdict  is  given  against 
bim. 

Fnfther,  it  was  said,  whatever  may  be  •conceived  to  have  beeo 
the  form  of  the  action  against  Miirri^y,  still,  it  is  clear,  .the  title  to 
the  land  was  in  question,  and  was  tried  and  determined :  and  the 
defendant  in  the  present  action,  must,  therefore,  be  concluded  by 
ibid  judgment  in  that  action  against  his  tenant,  Murray.  This  wae 
the  title  on  which  the  plaintiff  relied  in  this  case ;  it  was  the  only 
title  he  produced :  and  he  could  not  go  further  back  than  the  date  of 
hiS|title,  for  damages  for  trespassing  on  the  land  fi>r  which  his  titte 
was  produced.  All  the  damages  to  which  he  was  entitled  for  soeb 
treipasB,  prior  to  the  recovery  against  Murray,  must  be  conaideiecl 
as  having  been  given  by  the  jury  who  found  the  verdict  for  him  ia 

t)iat<^9  and  for  the  injuqr  done  to  the  plaintiff  after  that  leooveryw 
Inr  coiUinuiDg  in  posflCflsioo,  he  was  answeraUe,  end  for  no  moit» 
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1b  eBtimatiDg  theie  damages,  the  jildge  said  the  jury  ought  to  take  ^^Sf"^* 
into  consideratioo  the  motives  which  actuated  the  defendant  in  re. 
naioiog  in  possession ;  whether  his  doing  so  proceeded  from  an  ob. 
stinate  and  contamaoious  disposition,  in  opposition  to  the  dedsion 
made,  and  from  hostility  to  the  plaintiff;  or  in  order  to  make  nece8« 
sary  preparations  for  his  removal ;  or  from  a  reasonable  hope  that 
the  decision  against  him  would  be  reversed  on  the  appeal  which  he 
had  made  tberrfrom.  The  defendant  continued  in  possession  after 
the  rsoovery  against  Murray,  two  months  and  an  half,  or  therea* 
bouts. 

The  jury  found  a  verdict  for  the  plaiotifT  for  two  hundred  dollars 
a^d  upwards* 

N«  B.  The  action  was  Inrought  to  recover  the  rents  aod  profits 
of  the  same  land  which  the  plaintiff  had  before  recovered,  by  the 
action  against  Murray.  In  that  action  the  defendant  pleaded  the 
general  issue,  and  libenim  tenemerUum, 

ThefilaintifffQCovered  a  verdict 

Tke  defcndaiit  appealed ;  and  on  the  bearing  of  the  appeal  the 
jndges  were  divided  in  opinion,  in  consequence  of  which  the  motion 
failed.    See  2  vol.  18. 

The  annual  value  of  the  land  appeared  to  be  about  $200. 

The  grouads  for  a  new  trial  were : 

1.  Because  the  verdict  was  against  evidence  and  law,  forasmuch 
as  the  plaintiff  was  not  entitled  to  recover  damages  for  the  time  that 
elapaed  between  the  former  verdict  and  the  removal  of  the  defend- 
ant from  the  land. 

3.  Because,  if  he  was  entitled  to  recover,  the  damages  are  exces- 
aivs^  as  it  appeared  in  evidence  that  the  annual  value  of  the  land  did 
Dot  exceed  $200. 

3.  Because  the  former  recovery  was  a  complete  bar  for  the  whole 
time,  except  for  about  two  months  and  an  half. 

4.  Because  the  plaintiff  was  not  entitled  to  recover  for  any  timOi 
antecedent  to  the  evidence  of  her  title,  which  was  the  record  of 
her  recovery  against  Murray. 

Nov.  26thf  1813.    All  the  judges  present. 

BiiAiiDiiie  argued  in  support  of  the  motion ;  J.  WiTHBRSPOOiTf 
csnlra* 

Thb  couar,  Obdou,  Bat,  SiOTfl,  and  C01.00GK,  were  of 
opiiuoD  the  verdict  was  unwarrantable.  That  if  the  former  ver- 
dict was  unjust  the  plaintiff  ought  to  have  appealed.  That  the 
mesoe  ptofits  were  recoverable  ia  the  action  to  try  the  titles. 

Xotioji  gcaoted. 
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Om^Couft,      NoTT,  J.,  was  of  counsel  for  the  defendant  before  iiis  election  to 
^®"-      the  bench. 

Nate,  In  penonal  actions,  damages  are  always  allowed  only  to  the  time  of  the 
action  commenced.  Vide  lOCo.  117.  2  Burr.  1086, 1096.  Bat  in  realaetions 
the  plaintifT  shall  recover  damages,  pending  the  writ  Where  a  da^  has  incur- 
red, pending  the  writ,  for  which  no  satisfaction  can  be  had  by  a  new  suit,  such 
duty  shall  be  included  in  the  judgment  to  be  given  upon  the  action  already  pend*  ' 
ing.  But  where  a  new  action  may  be  brought,  &nd  satisfaction  had  thereon  for 
any  duty  or  demand  accrued  since  the  commencement  of  the  pending  suit,  such 
demand  shall  not  be  included  in  the  judgment,  and  damages  shall  be  assessed 
only  up  to  the  time  of  the  wrong  complained  of.  In  real  actions  the  demandant 
shall  recover  damages  to  the  time  of  the  verdict,  or  writ  of  inquiry  executed. ' 
-  The  action  of  trespass  for  mesne  profits,  is  always  laid  with  a  eantinuando,  and 
itb  presumed  that  an  action  of  trespass  to  tiy  tities,  which  combines  the  action 
for  the  mesne  profits,  with  the  action  of  ejectment,  is  laid  with  a  contimumdOt  or 
supposed  so  to  be.  The  old  action  of  ejectment  alleged  only  a  single  act  on  en- 
try and  ouster.  Vide  3  Bl.  Com.  205.  3  Wills.  11$.  Runn.  4, 5,  44, 164.  But 
tiie  injury  complained  of,  was  also  for  detaining  possession  afler  ouster,  until 
trial.  4  Dallas,  139.  And  damages  may  be  given  for  the  whole  time  the  wrong 
continued.  Jbid,  The  defendant  may  plead  the  recovery  of  the  damages  in 
ejectment,  with  an  averment  that  they  were  given  for  the  mesne  profits  in  bar  of 
an  action  of  trespass.  Vide  4  Dallas,  139.  Refers  to  1  Leon.  313.  Garth.  437. 
3  Leon.  194.  Garth.  348r  The  mesne  profits  are  recoverable,  it  seems,  in  PeniK 
fylvania,  as  here,  in  the  action  to  tiy  the  tities  in  ejectment 
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CONSTITUTIONAL  COURT,  tlHARLESTON,  JAN.  1812.  C-^-C*"*' 

(  . 

(Present— Judges  John  Favohxsbavd  Grimxx,  Jomph  BaBTABi>t  crockerA 
AxBAHA]iNoTT,andCHASLxsJoNniCoi.cooK.    Eliho  Hau.  Bat*  and  Uiebbom 
WnuAM  Smith,  the  other  two  judges,  were  absent ;  the  fonner  in  con-   »^j|||^ 
seqoen^  of  permission  from  the  Legislature,  to  leave  the  State,  and  the 
latter  by  reason  of  sickness.) 

CSOCKBH   6&  HiCBBOBN  9.    ThOMAB   RaDCUFFE,  JoO. 

A  loreign  attachinent  was  served  od  a  garnishee,  who  returned  that  he 
had  in  possession  certain  effects  of  the  absent  debtor,  but  hefofe  judg- 
ment was  obtained  against  the  defendant  he  died ;  on  which  the  Dis- 
trict Court  decided  that  the  suit  abated.  The  Appeal  Court  sustained 
the  decision  of  the  court  below  *,  Brit  Ann,  J.,  viewing  the  remedy  pro- 
vided by  the  attachment  act,  in  the  light  of  a  personal  action,  and  the 
attachment  as  a  method  by  which  the  appearance  of  the  party  is  to  be 
enforced* 

The  mere  lodgment  of  a  writ  of  attachment  in  the  hands  of  the  officer, 
whose  duty  it  is  to  serve  it,  creates  no  lien,  and  confers  no  right;  but 
the  attachment  first  2evtei  shall  be  preferred. 

Where  the  attachment  is  actually  served,  a  qualified  lien  is  created,  and 
binds  the  property  attached ;  but  the  lien  so  created,  instead  of  being 

.  regarded  as  an  absolute  vested  right  to  the  specific  property,  must  be 
considered  as  a  pledge  hable  to  answer  the  demand  of  the  plaintiff,  sub- 
ject to  GonditionB  and  contingencies. 

Hotbn  for  a  new  trial.  The  material  facts  of  the  case  are  ata* 
ted  in  the  following  opinion. 

The  case  was  argued  in  January,  1608^  before  Grixkb,  WATia% 
Bat,  and  BRBYAmD,  Js.    Trezhyamt  and  Wilds,  Js.,  absent. 

Cebveb»  for  the  plaintiff,  cited  1  Bay's  Rep.  478.  The  object 
of  the  attachment  act  was  to  make  tike  |>roperly  of  an  absentee  lia- 
ble. The  proceediDgs  under  the  act  are  ad  rem.  and  not  ad  perm 
somauL,  The  proceedings  against  a  garnishee  are  to  affect  the  pro* 
per^  of  the  absentee,  and  not  his  person }  and  such  property  only 
93  can  be  attached.  Attaching  part,  binds  all  the  property  attache* 
Ue,  to  respond  the  judgment,  as  in  cases  in  the  Courts  of  Admiralty. 
The  defendant  himself  was  never  intended  to  be  made  a  party,  per- 
eoiially.  He  might,  however,  make  himself  a  party,  and  dissolve 
ibe  attachment  as  to  the  property.  The  judgment  must  be  against 
Am  property,  if  the  attachment  is  not  dissolved.  It  would  be  very 
^UuBgerous  and  impolitic  to  say  that  it  might  be  rendered  against  the 


84  BREViRD*S  REPORTS  OF  DECISIONS 

^^&S!^*  person  of  an  absent  debtor.    The  declaration  to  be  filed  pursuant 

y^t\^^^  ^^  ^^^  ^^^  cannot  mean  a  declaration  in  the  technical  import  of  the 

Crocker  &,  word.    A  judgment  to  render  the  defendant  liable,  generally,  would 

Hichbom  i^  contrary  to  the  principles  of  natural  justice.    It  might  be  ob- 

Raddiffe.   tained  without  notice.    By  the  attachment  a  lien  was  created,  and  a 

right  vested,  which  was  not  divested. 

Db  Saussuxe,  contra.  Upon  general  principles  of  li^w  the  ac« 
tion  must  abate.  The  A.  A.  points  out  a  particular  mode  by  which 
the  absent  debtor  may  be  made  a  party  in  court  All  the  provisions 
of  the  act  relate  to  the  property  of  a  person  alive,  and  in  a  situa« 
tion  to  answer  personally.  The  judgment  must  be  against  the  de- 
fendant, as  in  other  cases,  <*  final  and  absolute  judgment"  If 
against  the  property  partially,  it  would  not'  be  absolute  and  final. 
The  provisions  of  the  act  are  calculated  to  afibrd  sufficient  notice. 

The  case  stood  over  for  consideration*  Meanwhile,  Judge 
TmEiBVAST,  and  Judge  Wans,  died*  It  was-  submitted  without 
further  argument  in  January,  1812. 

.  Brevard,  J.  This  was  an  action  of  assumpsit,  brought  by  way 
of  foreign  attachment,  which  was  decided  to  have  abated,,  in  con- 
sequence  of  the  defendant's  death,  pending  tbe  suit.  The  deci- 
sion was  made  by  the  late  Mr.  Justice  Trezrvajnt,  in  January* 
1806.  ^ 

An  appeal  from  that  decision  was  argued  in  January,  1)806^  and  . 
the  case  has  been  held  under  advisement  ever  siaca. 

I  cannot  state,  nor  is  it  necessary  to  state,  the  causes  which  have 
protracted  the  determination  of  this  appeal  to  this  time.  In  justice 
to  myself,  however,  I  must  say,  that  1  was  prepared  soon  after  the 
argument  on  the  motion,  on  appeal,  to  deliver  my  opinion,  and  have 
been  ever  since,  ready  and  willing  to  deliver  it.  Tbe  procrastina* 
tion,  therefore,  cannot,  in  any  degree,  be  imputed  to  me.  1  have 
never  entertained  any  other  opinion  on  the  sulyect  than  that  which 
I  am  now  about  to  declare.  ^ 

Tbe  ease  was  briefly  this :  A  copy  of  a  writ  of  foveigiiattaeliw 
ment  was  served  on  a  garnishee,  who  returned  that  he  had  'm  hie 
possession  certain  effects  of  the  defiuidant's,  tbe  absent  debtor  $  but 
befiure  any  judgment  was  obtained  against  the  defendanC,  he  died. 
The  death  of  the  defendant  beings  admitted^  the  District  Court  de^ 
eided  that  the  suit  had  tiiereby  abated.  Tho  motion,  on  apptnd, 
was  fi>r  a  reversal  of  that  decision ;  and.  to  support  it,  the  piiooiplo 
was  assumed  in  argument,  and  attempted  to  be  established,  tiiat  a 
suit  by  ibieign  attachment  is  a  proceeding  against  <iie  prflpcr^,  and 
not  ageinst  the  fwam^  of  the  debtor  \  and,  )|isiefore,  the  cireoan* 
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■taoce  of  the  defeodaDt's  death  interveniogi  was  no  ways  mate-  ^^^^ 

It  was  further  contended  for  the  plaintiff,  that  hy  the  aerviee  of  Crocker  A 
the  attachment,  he  acquired  certain  seated  rights,  which  coiald  not  Hicfabom 
be  divested  or  impaired  by  the  death  of  the  defendaat.  Rsddifis. 

To  a  correct  decision  on  those  points,  it  will  be  necessary  to  see 
how  the  law  stood,  when  the  act  of  assembly  was  passed,  which 
anthoriEed  the  suit  in  question,  and  what  alteration  was  effected  by 
that  act 

By  the  general  rules  of  law,  the  death  of  either  party,  pending 
the  action,  will  abate  it. 

By  an  express  provision  of  statute  law,  if  either  of  the  parties 
shall  die  after  an  interlocutory,  and  before  fioa)  judgment,  the  ac. 
tion  shall  not  abate,  if  it  be  maintainable  by  or  against  the  legal 
representatives  of  the  party  defunct  (A.,  A.  1746,  P.  L.  313.) 
But  the  action  must  be  revived  and  continued  by  scirs  facias^ 

The  act  of  assembly,  on  which  the  action  in  the  present  case  was 
instituted,  (A.  A*  1744,  P.  L.  212,)  seems  clearly  to  have  intended 
a  remedy  against  such  debior9  as  are  resident  in  foreign  parts,  or 
absent  themselves,  so  that  no  process  of  law  in  this  State  can  affect 
them,  by  subjecting  their  estates,  and  choses  in  action,  within  the 
State,  to  kgal  process,  so  as  to  procure,  by  that  mean,  tbe..4atisfac* 
tion  of  their  just  debts,  due  to  persons  living  here,  or  entitled  to 
claim  the  benefit  of  our  laws.     At  the  time  when  the  act  padsed, 
no  action  could  be  instituted,  or  prosecuted^  against  any  one  not 
within  the  State,  or  Province.    As  no  process  of  law  could  be 
served  on  him  he  could  not  be  summoned,  or  notified,  or  by  any 
means  compelled  to  answer ;  nor  could  his  property  be  seized,  or 
attached,  by  any  lawful  procedure,  so  as  to  coerce  his  attendance  in 
court,  to  answer  the  complaint  of  his  creditor,  or  to  satisfy  his  de- 
mand.    No  process  of  law  could  affect  the  debtor,  without  an  op- 
portunity afforded  him  of  being  heard  in  his  defence.    This  is  a 
right  of  which  he  could  not  be  deprived  without  a  violation  of  the 
fundamental  principles  of  natural  justice. 

The  act  has  provided  a  remedy  for  the  creditor,  which  does  not 
take  away  or  impair  the  right  of  the  debtor.  If  the  act  is  care* 
fiilly  examined,  and  attentively  considered,  it  will  be  found,  I  think, 
beyond  all  doubt,  that  the  remedy  was  not  intended  to  operate  on 
the  property  alone,  but  on  the  person  of  the  debtor.  It  is  not  in  its 
nature,  or  in  the  form  of  the  proceeding  authorized,  a  proceeding 
against  an  inanimate  thing ;  a  proceeding  in  rem,f  as  in  the  Courts 
of  Admiralty,  which  every  one  is  bound  to  take  notice  of,  buj  is 

▼oiu  lu.  4 
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C(m,Ca^rt,  ealcalated  expresslj  to  iii4«6«  or  eoMtrain  tiM  appeannce  of  the 
^^,„^L,  debtor,  who  ia  the  nomindlf  as  well  aa  real  defendant,  to  answer  ui 
Crocker^  person  the  oomplaiot  of  the  creditor. 

Hichbom  The  first  enacting  claufo  provides  the  apoeifie  femedy  in  the 
Radciifib.  ^^rm  of  an  action  against  the  perton  of  Ae  dehtpr.  It  presertbes 
the  duty  of  the  officer  entnisted  with  tho  serfice  of  the  srrit,  and 
guards  cautiously  against  an  improper  8ernee»  in  order  that  the  ab» 
sent  debtor  may  have  notice  where  the  property  of  the  defendant 
is  attached,  a  copy  of  the  writ  of  attachment,  and  a  written  notice 
thereon,  is  directed  to  be  served  or  published.  If  the  property  at- 
tached is  not  in  the  hands  or  possession  of  any  person,  a  copy  of 
the  writ  and  notice  is  to  be  posted  at  the  door  of  the  Court  House 
of  the  district  where  the  property  was  when  attached.  If  attached 
in  the  hands  or  possession  of  any  person,  or  where  some  person 
has,  or  claims,  a  power  yver  the  same,  he  nmst  be  served  with  no- 
tice. If  such  person  should  claim  the  property,  or  deny  that  it  is 
the  property  of  the  defendant,  the  act  provides  for  the  detemtnation 
of  that  question  by  a  jury,  if  the  question  should  be  deotdod  against 
the  garnishee,  or  he  should  make  default,  by  neglecting  to  appear 
and  answer,  the  right  to  iHosecute  the  actloa  is  established,  by  the 
service  of  process  on  the  supposed  trustee  or  agent  of  tlio  defend- 
ant,  and  attachment  of  the  effects  of  the  defendant  in  his  hands. 
All  this  is  calculated  to  give  notice  to  the  defendant,  in  order  that 
he  may  take  steps  to  resist  the  proceedings  against  him,  or  provide 
the  means  to  rescue  his  property  from  the  grasp  of  his  creditor,  if 
disposed  to  do  so ;  and  ample  time  is  allowed  him,  that  he  may  not 
be  surprised  or  concluded,  for  want  of  notice. 

If  t&e  defendant  has  a  wife  or  attorney  within  the  State,  the  ad 
directs  that  a  copy  of  the  declaration  shall  be  served  on  such  wife 
or  attorney,  with  an  order  to  the  defendaqt  to  plead,  or  make  his 
defence ;  and  the  court  is  authorized  to  allow  a  sufficient  time,  not 
exceeding  a  year  and  a  day,  for  that  purpose ; .  and  notice  is  to  be 
given  to  the  defendant  by  publication  in  the  gazette,  once  every 
three  months. 

If  the  defendant  appears  within  a  year  and  day,  or  such  time  as 
the  court  shall  allow,  he  may  give  bail,  and  dissolve  the  attach- 
ment, or  any  person  may  appear  for  him,  and  give  bail  to  answer 
the  action*  Upon  giving  bail,  the  claim  on  the  property  is  dis- 
charged, and  the  action  proceeds  as  if  the  defendant  had  been 
personally  served  with  process  at  the  commencement  of  the  suit. 

If  the  defendant  should  fail  to  appear,  or  any  person  on  his  be- 
half, afier  the  time  allowed  fer  appearancoy  judgment  may  be  ok 
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taised  againsl  bim,  as  in  othar  eaMtt  in  Aa  ordkiarjr  ooorse  of  le-  ^^^^ 
gal  proceediog.  He  is  eondamned  for  de&all  of  appearance*  upon  ^^^^^.^^^ 
the  preamnption  that  be  has  bad  dne  and  8U0icieDt  notice  to  appear  Ctot^M  & 
and  make  bis  defence,  if  any  be  bad*  Hiohboni 

But  tbe  act  fiutber  providea  for  oases  where  a  defonduit  saay  p,4(ji^r 
not  have  had  ooticoi  or  where  fraud  n^  have  been  praotised»  to 
deprive  him  of  the  benefit  of  such  legal  and  jusi  deftnce  aa  he 
'might  have  availed  himself  of,  if  he  had  had  notice,  or  had  not 
been  deceived.  The  defendant  is  allowed,  at  any  time,  within  two 
yearsy  to  appear  and  disprove^  if  he  can,  the  demand  of  the  plain- 
tiff on  which  he  has  obtained  judgment,  and  to  recover  againat 
him  fhU  damages^  and  treble  costs.  This  seems  to  be  n  strong 
guard  against  false  and  ooDosive  judgments. 

From  this  view  of  the  act  it  seems  evident,  that  the  death  of  the 
defendant  must  be  BEiateriali  and  upon  that  event  the  suit  abated»  in 
tbe  aame  manner  as  it  wouU  have  done  if  he  had  given  bail  to  the 
action.  But  the  plaintiff's  counsel  has  coBtended»  that  by  the  lodg- 
ment of  the  writ  ef  attachment,  or  at  any  rate,  by  the  levy  of  it,  a 
Ken  was  createdy  or  certain  rights  vested,  which  conM  not  be  dis- 
charged,  or  divested,  by  the  death  of  the  defendant. 

it  is  eWar  to  my  miod,  that  the  mere  lodgment  of  the  writ  in  the 
hands  of  the  officer  whose  duty  it  was  to  serve  it,  created  no  lien, 
and  con&rred  no  right  whatever.  This  point  baa  been,  in  efiect, 
decided  by  a  majority  of  the  court,  in  aeveral  cases  which  have 
been  adjudged,  in  which  it  has  been  detemiiiiad  that  the  mere  lodg*  ^ 
ment  of  the  writ  does  not  give  a  priority  of  right,  and  that  the  at- 
taehment/ri<  levied  ahaU  be  preferred. 

But  in  this  ease  th#  writ  waa  actually  served*    This,  I  thinki         » 
created  a  partial  or  qualified  Uen,  and  bound  the  property  actually 
attached,  to  answer  the  plaintiffs  pursuant  to  the  act.    But  the  Hen 
so  created  cannot  be  regarded  in  tho  light  of  an  absolute  vested 
right  to  the  specific  property. 

ThQ  property  attached  in  such  case,  BMy  bo  considered  aa  a 
pledge,  Inhle  to  answer  the  demand  of  the  plaintiff,  sub  flnodo,  sdU 
jectto  oeitain  conditions  and  cdntiagenciea.  Viewmg  the  remedy 
provided  by  the  aetv  in  the  light  of  n  personal  action,  and  the  attach- 
ment of  property  as  a  method,  by  which  the  appearance  of  the 
party  is  to  be  enlbceed,  it  would  be  incongruous  la  suppose^  that 
after  the  death  of  the  defendant,  before  judgment,  the  property 
would  be  liable ;  and  especially,  if  the  defendant  should  happen  to 
die  inunediately  after  the  service  of  the  writ,  without  having  had 
any  opportuni^  to  hear  of  that  service* 
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« 

a 

CMJ^trt,  The  act  declares,  that  attaching  part  of  the  debtor's  effects  shall 
y^rs^>^  make  the  whole  liable  in  the  hands  or  power  of  the  garnishee,  to 
Crocker  Hd  recover  any  judgment  recovered  on  that  process.  The  jadgment 
Hichbom  ^^^^e  spoken  of  must  be  a  judgment  against  the  defendant,  to  which 
Radciiie.  his  property  is  liable  to  respond.     Before  the  judgment  can  be  had^ 

proof  mast  be  given,  sufficient  to  authorize  it.     The  evidence  on 

« 

which  the  judgment  is  founded  is  not  required  to  have  any  con- 
nexion with  the  property  attached.  This  is  another  circumstance 
to  shew  that  the  action  is  merely  personal. 

The  part  of  the  act  which  directs  the  property  attached  to  be  de- 
livered to  the  plaintiff,  upon  his  giving  security  to  answer  the  valuet 
and  to  prosecute  his  suit  with  effect,  is  as  much  for  the  advantage 
of  the  defendant  as  of  the  plaintiff,  and  was  not  intended,  certainly, 
lo  ^rant  any  right  of  property  to  the  plaintiff,  or  give  him  any  other 
lien  upon  it,  than  that  which  has  been  before  noticed.  So  the  other 
clauses  of  the  act,  directiug  a  sale  of  perishable  articles.  This 
was  done,  evidently,  to  prevent  a  loss  to  either  party,  by  the  de- 
struction or  deterioration  of  articles  of  a  perishable  nature. 

In  this  opinion,  I  do  not  mean  to  controvert,  or  to  disapprove  of 
the  decision  made  in  the  case  of  Kennedy  vs.  Raguet,  (1  Bay's 
Reps.  477,)  which  was  cited  and  relied  upon  by  the  plaintiff's  coun- 
sel. In  that  case,  it  seems  there  was  a  judgment,  and  an  execution 
against  the  defendant,  the  absent  debtor,  and  the  application  was  on 
the  part  of  the  garnishee,  to  set  them  aside,  upon  the  ground,  that 
the  defendant  had  died  before  judgment. 

I  do  not,  at  present,  feel  disposed  to  &vor  an  application  of  this 
sort,  as  it  could  not  be  any  injury  or  prejudice  to  the  garnishee  to 
pay  money  due  to  the  absentee,  or  his  representatives,  or  deliver 
up  the  property  to  whoever  might  be  authorised,  by  law  to  re- 
ceive it* 

The  application  ought,  I  think,  to  have  been  by  the  legal  repre- 
■entatives  of  the  absent  debtor.  The  decision  was,  I  think,  cor- 
lect,  although  I  cannot  subscribe  to  the  reasons  which  are  assigned 
for  it 

My  opinion,  upon  the  whole,  is,  that  the  decision  of  the  District 
Court  was  correct,  and  that  the  motion  in  this  court  ought  to  be  re- 
jected. 

The  other  judges  were  of  opinion  the  action  abated* 
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Pbthr  TRSZBYAifT,  Eflcbeater  for  St  Philip's  and  St.  Hichaera  Trezevant 

Panahea,  v.  Estate  of  Hbuhy  Os^sm.  _  /• 

Oiboni. 

Hoiuy  Osbom,  by  birth  a  British  subject,  ^came  a  citizen  of  the  United 
States  in  1780,  and  died,  intestate,  in  1805,  leaving  no  kindred,  citizens 
of  this  coantiy,  but  left  two  brothers  in  Ireland.  Held*  that,  as  the  two 
brothers  were  aliens  at  the  death  of  Henry  Osbomy  they  were  incapa- 
ble of  taking  by  descent. 

Special  verdict,  found  by  a  jury  of  inquest,  pursuant  to  the  act 
of  assembly  concerning  escheats,  referred  to  the  decision  of  this 
court. 

The  jury  found,  that  pursuant  to  the  escheat  act,  the  act  to  vest 
10  certain  charitable  societies  certain  escheats,  and  the  act  to  au- 
thorize the  City  Council  to  appoint  an  escheater,  Henry  Osbom, 
late  of,  &c«,  was,  by  birth,  a  British  subject ;  that  he  became  a 
naturalized  citizen  of  the  United  States  in  1789  \  that  he  pur- 
chased lands  in  St;  Philip's  parish,  and  obtained  a  title  in  fee  sim- 
ple, in  1793,  from  an  American  citizen  ;  that  he  had  possession  of 
the  said  land  until  his  death,  in  May,  1805,  and  did  not  dispoy 
thereof,  dec. ;  that  he  left  no  kindred,  citizens  of  the  United  States, 
but  left  kitidred,  subjects  of  the  king  of  Great  Britain,  namely  two 
brochers,  Richard  and  Thomas,  the  former  fifty,  and  the  latter  forty 
years  of  age,  resident  io  England,  who  were  his  next  of  kin  at  the 
tijooe  of  his  death.  And  the  jury  submitted  the  question  of  law, 
whether  the  land  escheated  or  not ;  and  whether  the  treaties  with 
Great  Britain  would  have  any  effect,  to  protect  or  sanction  the  de- 
scent of  the  land,  to  the  next  of  kin  of  the  intestate. 

Submitted  without  argument. 

Bbbyaxd,  J.  The  principle  on  which  this  case  depends,  was 
settled  in  Halliburton's  case,  which  was  decided  in  this  court,  at  the 
dtting?  in  Charleston,  in  January,  1810. 

Henry  Osbom,  whose  estate  is  claimed  as  an  escheat,  was,  at  the 
time  of  his  death,  a  citizen  of  the  United  States.  His  brothers, 
Richard  and  Thomas  Osbom,  who  claim  the  estate  as  his  next  heirs, 
by  descentp  were  born  in  Ireland,  before  the  year  1776,  and  always 
lemained  British  subjects. 

By  the  Declaration  of  Independence}  the  United  States  became 
an  indepeodent  nation ;  and  idl  whe  did  not  acknowledge  the  inde* 
peodeiioe  and  sovereignty  of  the  States,  were,  of  coanie»  aliens. 
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Cof^Comrt,      AlieDs  are  those  who  are  born  out  of  the  allesiance  of  the  State 
1813* 

^^^^.s,^^,^  o'  Sovereignty  ander  which  the  edate  lies,  whieh  gives  rise  to  the 

Tnaevaat  Question  ;  or,  in  other  words,  aliens  are  those  who  owed  no  alle- 

^        giance  at  the  time  of  their  birth,  to  the  govemmeni  under  whicli  (be 

estate  lies,  at  the  time  when  the  descent  happens,  or  the  escheat 

falls. 

Richard  and  Thomas  Osbom,  neither  fit  the  time  of  their  birtb^ 
nor  at  any  time  Afterwards,  owed  any  allegiance  to  the  government 
of  the  United  States.  At  the  time  of  th«  death  of  their  brother 
Henry  Osborn,  they  were  aliens,  and  incapable  of  taking  by  de- 
scent. 

By  the  law  of  nations,  aliens  lare  not  entitled  to  claim  lands  by 
devise  or  descent ;  and  for  wise  political  reasons  they  are  generally 
excluded  from  the  right  of  holding  real  estate  by  the  positive  laws 
of  most  countries.  The  principles  of  the  common  law  of  England, 
which  have  been  adopted,  and  have  generally  prevailed  in  this  coun- 
try  from  its  first  settlement,  deny  to  aliens  the  right  of  taking  real 
estate  by  inheritance!  The  technical  reason  assigned  is  the  want 
of  inheritable  blood.  Co.  Litt.  2,  8.  1  Ventr.  418.  4  D.  and  E. 
800.  • 

It  may  be  alleged,  that  the  inhabitants  of  this  country,  at  the  time 
of  the  birth  of  Richard  and  Thomas  Osbom,  owed  a  common  alle- 
giance with  the  inhabitants  of  Ireland,  to  the  same  sovereign ;  and 
as  the  British  courts,  on  this  ground,  allow  American  antenaH  to 
inherit  lands  in  England,  our  courts  ought,  on  a  principle  of  comA^t 
to  allow  British  subjects,  born  prior  to  our  Declaration  of  Inde- 
pendence, to  inherit  lands  in  this  country.  But  this  reasoning  is, 
by  no  means,  satisfactory ;  nor  is  it  compatible  with  the  principles 
of  our  government.  The  doctrine  of  the  British  courts  seems  to 
be  founded  on  a  principle  which  has  been  constantly  maintained 
by  British  jurists  and  politicians,  namely,  that  a  man  can  never, 
under  any  circumstances,  divest  himself  of  the  allegiance  under 
which  he  is  born.  The  preed  they  profess,  and  wish  to  establish, 
is,  *<once  a  British  subject,  always  a  British  subject."  This 
may  suit  them,  but  not  us. 

The  treaties  with  Great  Britain  have  no  bearing  on  this  case« 
The  sixth  article  of  the  treaty  of  1783,  merely  provides  against  fa* 
tare  confiscations  and  prosecutions,  for  the  conduct  of  those  who 
took  part  in  the  American  war.  The  ninth  article  of  the  treaty  of 
1794,  secures  to  Briiith  mAjecU^  then  holding  lands  in  the  United 
8taU$f  the  right  to  hold  and  enjoy  the  same,  and  the  right  to  dis- 
pose thereof  by  sale  or  devise ;  and  extends  to  their  heirs  aid  as- 
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ligiw  the  amine  legal  mmediMv  which  woold  he  iocideot  to  tocb  ^%^^ 
kiids,  if  the  aeqpe  were  held  and  eliumed  by  American  citizees, 

Theae  treaties  caDOot»  with  .propriety,  in  ray  opinion,  be  cod« 
aliued  lo  inleed  **  a  reatoratioo  ol  all  individuals  to  the  same  condi* 
tion  they  were  in  before  the  war,  as  far  as  existing  circumstancee 
would  pennil."  See  2  Tuck.  Black.  App.  62.  They  cannot,  there. 
fepe^  lealore  lo  Ricbaid  and  Thomas  Osborn  the  iaheritaiile  bkod 
which  they  would  have  possessed,  in  case  the  Revolution  had  not 
taken  place ;  nor  aUow  ihera  to  succeed  a$  hem  to  the  estate  of  an 
Aioeriean  citizen,  although  acknowledged  to  be  aliens.  The  case 
of  Dawson's  leesee  against  Godfrey,  4  Craocbt  821,  must  be  re« 
gaided  as  an  authoritative  decision 'on  this  question,  for  it  is  the 
ju^gmeal  of  the  Supreme  Court  of  the  United  States  on  the  con* 
stmction  of  treaties.  See  3  Binn,  86.  Lessee  of  Jackson  vs. 
BoHM.    3  American  Law  Journal*  28, 

For  these  reasons,  I  am  of  opinion  that  the  plaintiff  is  entitled  to 
judgment* 

Tu  oovBT,  unanimously,  gave  judgment  for  the  plaintiff. 
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la  an  action  ibosded  on  deceit,  to  entitle  the  pVtintiff  to  recover,  both 
fiaud  and  damage  must  be  proved.  The  suggestion  of  fiJsehood,  and 
the  suppression  of  truth,  though  an  injury  may  thence  result,  will  not 
afford  sufficient  ground  fi>r  such  an  action,  unless  such  immoral  conduct 
has  proceeded  from  a  firaudulent  motive,  and  was  intended  to  produce 
aninjmy. 

Wbeie  a  verdict  is  against  evidence,  it  will  be  set  aside,  and  a  new  trial 
Offdeiad* 

Motion  for  a  new  trial,  on  the  part  of  the  defendant 
The  eause  of  action  stated,  that  the  plaintiff  on  the  10th 
March,  1602|  purchased*  from  Edwin  Crairdner,  of  Charleston,  a 
bill  of  exchange  for  jS500  sterling,  drawn  by  Ed.  O.  ds  Co.  upon 
SimpeoB  and  Davidson,  of  London,  in  favor  of  Andrew  B^,  of 
Seedand,  payable  sixty  days  after  sight ;  which  bill  waa  dishonored* 
and  legularly  pratesced  lor  iion»aGceptance  and  non-paymenti  afiee 
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C4m.CatiH,  which  it  was  returned  to  the  plaiiittfi»  who  demanded  payment 

'      thereof  from  Ed.  G.  6c  Co.    Edwin  G.  aasured  the  plaintiff  the 

Munro    ^^'^  ^^  satisfied  by  his  brother,  the  defendant,  in  London,  and  pro- 

V.        daced  a  letter  from  the  defendant  to  Ed.  G.dc  Co.,  stating  that  this 
Gaurdner.   ,.,,  ^    ..  •% 

bul,  amongst  others,  was  paid. 

The  plaintiff  relying  on  this  statement,  remained  satisfied,  until 
Edwin  G,  6c  Co.  failed,  and  the  opportunity  of  recovering  from 
them  was  lost. 

Evidence  for  the  flainiiff.  Payne  said  Edwin  Gairdner  dc  Co. 
failed  some  months  previous  to  that  event ;  at  the  plaintiff's  request, 
he  called  on  Ed.  Gairdner,  respecting  the  bill  returned  protested, 
who  observed,  that  he  had  already  explained  to  the  plaintiff's  friends 

a 

the  circumstances  of  that  affair,  and  that  the  bill  was  paid  by  .his 
brother  in  London  ;  asked  witness  into  the  counting-house  to  satisfy 
htm  of  the  truth  of  his  statement ;  took  from  his  desk  a  bundle  of 
papers,  which  he  said  he  had  received  from  London,  and  selected 
one  headed  thus :  *'  Bills  settled  and  paid,  and  unsettled,"  which 
appeared  to  be  in  the  h&ndwriting  of  the  defendant,  in  which  list 
%  of  bills  the  plaintiff's  bill  was  set  down,  and  marked  settled.  Ed. 
G.  told  witness  the  bill  was  settled,  and  that  the  plaintiff  ought  not 
to  be  uneasy ;  Mrs.  Gairdner  came  into  the  counting*room ;  Mr. 
G.  shewed  her  the  paper  to  quiet  her  anxiety  on  the  plaintiff's  ac- 
count, and  she  went  away  apparently  satisfied ;  witness  was  well 
acquainted  with  the  handwriting  of  defendant ;  at  this  time  Ed. 
G.  was  in  good  credit ;  he  saw  the  paper  for  a  short  time,  bat 
did  no^  examine  it  minutely  ;  he  placed  implicit  confidence  in  Ed« 
win  G.  *s  statement ;  could  not  say  that  the  defendant's  name  was 
subscribed ;  this  happened  two  months  before  Ed.  G.  6c  Co.  stopped 
payment ;  Ed.  G.  was  the  main  stay  of  the  comfftiny ;  it  happened 
just  after  the  bill  in  question  had  been  returned  dishonored. 

Keith.  Plaintiff  received  information  of  the  non-acceptance  of 
the  bill  the  24lh  ;  in  consequence  of  which,  he  called  on  Ed.  6., 
who  said  his  brother  had  taken  all  his  funds  with  Simpson  and  Da* 
vidson,  and  was  paying  his  drafls,  and  that  his  brother  owed  him 
money ;  aAerwards,  a  vessel  arrived  from  England,  and  witness 
called  again,  soon  after  his  first  call,  on  Ed.  G.,  who  then  said  th« 
bill  was  settled,  and  shewed  witness  a  list,  in  which  the  bill  was 
mentioned,  and  marked  paid  ;  he  kept  the  list  some  days,  and  shewed 
it  to  the  plaintiff;  before  the  action  was  brought,  witness  called  for 
the  same  paper,  but  Ed.  G.  said  he  had  mislaid  it,  and  could  not 
find  it ;  he  promised  to  look  for  it,  and  shew  it  again  to  4he  miU 
nessy  but  never  did  so ;  the  defendant  was  in  England  all  this  time ; 
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the  bill  mi^t  have  been  paid  by  Ed.  G.  dc  Co.  before  he  &iled  ;  ^^'^j^g^ 
Ibe  witDesB  loaned  Ed.  G.  910,000,  and  was  repaid^  afier  the  bill  v^f^^^/ 
waa  returned ;  this  witneae  said  he  was  acquainted  with  defendant's     Mmm 
handwriting,  and  believed  the  writing  in  the  list  was  his ;  had  iierer  ^^^ 
sera  hina  write  but  once ;  he  first  waited  on  Ed.  G.  24th  August, 
I8O29  and  on  the  5th  October,  1802 ;  when  the  protest  was  re- 
turned, Ed.  G.  drew  a  new  bill  on  the  defendant,  in  plaintiff's  fa* 
Tor,  in  lien  of  the  bill  on  Simpson  and  Davidson,  which  was  not 
paid  ;  defendant  said  he  had  paid  large  sums  for  his  brother,  and 
would  have  paid  this  bill,  if  die  time  was  to  run  over  again ;  do* 
lendant  denied  he  ever  had  said  or  written  that  the  first  bill  was 
paid  l^  him.  ' 

De  Besse  said  Ed.  G.  stopped  payment  20th  Octoberi  1802 1 
was  in  good  credit  until  then ;  that  Ed.  G.  and  defendant's  hand^ 
writing  resemUed  each  other ;  Ed.  G.,  he  believed,  was  indebted 
to  his  brother. 

The  evidence  for  the  defendant  was  contradictory.  A  letter  from 
Mr.  Bell,  the  payee,  dated  M^rch,  1808,  in  which  he  says  to  plain- 
tiff, he  hopes  she  will  not  suffer  as  much  as  she  feared ;  enclosing 
the  second  biD  and  protest. 

Bat,  J.,  diarged  in  favor  of  the  defendant,  but  the  jury  found  for 
plaintifil 

The  motion  was  argued  by  Drayton,  for  the  defendant,  and 
Sdkoits  and  Nobthrof,  for  the  plaintiff.  Authorities  €ited,-^l 
East  818.  2  do.  105.  3  Bos.  and  Pol.  867.  8  T.  R.  68. 
Peake's  N.  P.  226.  1  Dall.  155.  2  Com.  on  C.  529,  6* Yes.  jr. 
186.  2  £sp.  Rep.  571.  1  Jplsp.  R.  290.  Taunton's  Rep.  558* 
1  DalL  285.     2  D.  56. 

Bbstard,  J.  The  brief  which  has  been  furnished  in  this  case, 
is  believed  to  contain,  substantially,  all  the  leading  facts  and  circum. 
§tance8  which  are  material,  or  necessary  to  be  taken  into  considera^ 
tk»,  in  deciding  upon  it. 

In  ^ving  my  opinion,  and  the  reasons  which  influenced  it,  1  shall 
refer  to  the  facts  and  circumstances  said  to  have  appeared  in  evi* 
deoce,  as  they  are  detailed  in  the  brief,  without  premising  any  state* 
ment  of  the  case. 

The  action  being  in  the  nature  of  a  writ  of  deceit,  it  is  substan^ 
tially  founded  on  fraud ;  and  to  entitle  the  plaintiff  to  recover,  two 
things  miist  concur,  namely,  fraud  and  damage.  The  suggestion 
•f  falsehood^  or  the  suppression  of  truth,  though  an  injury  may 
thence  result,  will  not  afford  sufficient  ground  for  an  action,  unless 
■Udi  unmoral  conduct  has  proceeded  from  a/rotididefK  motive^  and 
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<^>^2?r*^  ^^  iBteoded  mod  calcalated  to  produce  an  iojoiy,  or  damage  to 
the  ptrty  eomplaioiog  thereof,  in  particular,  or  to  all  othera  in  ge« 
neralr  Thu  appears  to  me  to  be  the  true  doctrine  on  this  subject, 
ahheugh  there  are,  I  believe,  respectable  opinions  which  aeem  to 
faroff  a  more  extensive  definition,  and  would  give  a  wider  range  to 
the  action*  (3  D.  and  E.  51.  1  East.  Eyre  vs.  Donsford.  2 
East.  92.    3  Bos.  and  PuL  867.    6  Johns.  181.    8  Johns.  271.) 

A  naked  wilful  lie,  or  the  assertion  of  a  falsehood,  knowiogiyy  ie 
certainly  evidence  of  fraud ;  but  yet  it  is  not  conclusive  evidence* 
An  intention  to  deceive,  is  material ;  but  if  the  ialsehood  asserted 
or  imposed,  is,  in  its  nature  or  character,  calculated  directly  to  de- 
fraud and  injure  some  one  in  particular,  or  all  persoos'geaerally,  an 
intention  to  deceive  and  injure  any  one  who  may  be  thereby  de- 
ceived and  defrauded,  may  be  implied. 

To  authorize  an  application  of  this  doctrine  to  the  present  case, 
so  as  to  support  the  verdict  which  has  been  given,  it  ought  to  ap- 
pear, clearly,  beyond  a  reasonable  doubt,  that  the  words,  ^  paid 
and  settled,"  or  whatever  the  words,  were,  which  the  witnesses 
proved  were  inscribed  on  a  list  of  bills,  which  was  eshibited  to 
them  by  Edwin  Gairdner,  as  having  been  transmitted  by  him  to  the 
defendant,  were,  in  fact,  written  by  the  defendant,  or  by  his  pro- 
curement. It  is  possible  that  the  writing  on  that  paper  was  all  hie 
handwriting,  except  the  particular  words  which  related  to  the  bill 
in  question,  and  that  these  words  were  not  written  by  him.  The  evi- 
dence is  net  very  satisfactory  to  my  mind,  that  any  part  of  the  wri- 
ting was  his ;  but  still  less  so,  as  it  relates  to  the  words  which  con* 
ceni  this  particular  bill.  All  circumstances  considered,  it  appears 
to  me  much  more  probable,  that  the  writing  was  not  his,  than  that 
it  was,  notwithstanding  the  testimony  of  the  witnesses  which  went 
to  prove  the  contrary.  The  witnesses,  no  doubt,  believed  it  was 
his  writing ;  and  it  may  be  that  they  were  not  mistaken  generally, 
although  they  did  not  examine  the  writing  critically,  with  any  viev 
16  detect  a  forgery ;  but»  as  a  very  little  alteration  or  addition  was 
necessary,  to  efiect  the  deception  complained  of,  and  as  none  of  the  - 
witnesses  have  said  that  they,  or  either  of  them,  directed  their  at- 
tention to  that  part  of  the  writing  which  has  had  that  efiect,  with 
any  view  to  ascertain  whether  it,  in  particular,  was  in  the  hand- 
writing of  the  defendant,  I  am  induced,  from  other  circumstances, 
to  believe  that  this  part  of  the  writing  was  not  his.  At  aM  events^ 
I  am  not  satisfied,  that  on  such  evidence,  the  jury  were  authorised 
to  aay  that  it  was  his ;  and  without  that,  the  verdict  cannot  be  sup- 
ported* 
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If  the  writiog  was  written  by  the  defendant,  it  Brast  beve  been  ^£S^ 
If  ritten  by  mistake,  or  through  inadvertence,  witbout  a  knowledge 
or  conscioasness  of  its  falsehood ;  or  it  wae  written  to  deceive  Ed« 
win  Gairdner,  who  might  have  relied  on  some  promise  of  the  de- 
fendant to  him»  to  take  up  the  bill ;  or,  lastly,  it  was  done  to  effeet 
the  very  purpose  which  it  is  said  to  have  effecied,  and  of  wdich  tktb 
plaintiff  coraplaiDs*  The  counsel  who  argued  for  the  plainliS^ 
deny  that  it  was  written  by  mistake.  They  deny  that  it  was  writer 
ten  to  deceive  Edwin  Gairdner.  They  charge  the  defendant  with 
having  written  it  for  the  express  purpose  of  deceiving  and  defraud- 
ing the  plaintiff. 

It  would  be  more  charitable,  and  much  moie  probable,  in  my 
opinion,  to  suppose,  that  if  the  defendant  is  the  author  in  question^ 
be  wrote  it,  either  thfough  mistake,  or  to  deceive  his  brotbei'.  Th# 
latter  supposition  may  be  made  without  imputing  to  him  any  greal 
moral  turpitude,  if  we  should  further  suppose  that  he  did  not  mean 
to  defraud,  but  oqly  deceive,  for  a  time.  But  the  charge  of  the 
pkuntUT's  counsel  would  impute  to  him  a  deliberate  and  wilfiil 
frJaehood,  calculated  to  deceive,  and  in  collusion  with  his  brother, 
to  defraud  the  plaintiff  forever,  of  the  amount  contaiued  in  the  biUy 
with  damages,  interest,  and  costs.  • 

1  The  counsel,  however,  were  perfectly  right  to  insist  on  the  ground 
they  did  ;  because  on  neither  of  the  other  hypothesis  could  the  ac* 
tion  be  entertained.  If  it  was  an  unintentional  mistake,  the  de* 
iendant  cannot  be  responsible.  If  it  was  intended  only  to  deceive 
ins  brotbi^,  be  cannot  be  liable,  because  it  was  not  cakulaied  to 
deceive  and  defraud  any  other  person. 

It  appears  to  me  extremely  improbable,  that  it  was  done  by  him 
to  produce  the  consequence  complained  of,  as  an  injury.  The  de- 
fendant hae  been  represented  as  a  man  of  general  probity,  in  great 
credit  as  a  merchant,  and  laboring  under  no  embarrassments,  at  any 
rate*  not  entangled  in  the  ruinous  transactions  and  speculatioBS  «f 
Edwin  Gairdner.  It  is  difficult  to  conceive  any  benefit  or  gratifr- 
cation  which  he  could  expect  to  result  to  himself  from  the  fraudn« 
loot  act.  He  was  not  indebted  to  Edwin  Gairdner  ds  Co*  He 
had  not  bound  himself  to  take  up  this  bill,  unless  we  can  believe  en 
withoat  evidence.  It  cannot  well  be  supposed  -he  would  collude 
with  his  brother  lo  deceive  and  defraud  the  plaintiff,  in  a  case  like  the 
pieseat,  where  so  many  circumstances  were  to  Goncur»  in  order- to 
eflbct  the  purpose }  which  circumstaacee  must  have  been  foseseea 
long  before  they  happened ;  and  where  the  object  was  so  ineonsiK 
donUe  as  it  affeeted  bis  brother,  and  of  no  consequence  whatsvet 
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^£T^  to  himself.  To  descend  to  act  a  part  so  dishonest  and  base,  without 
some  strong  motive,  no  man  of  common  sense  could  ever  be  pre* 
railed  on ;  and  especially  under  the  certain  prospect  of  being  de- 
tected and  exposed.  The  only  advantage  which  even  his  brother 
could  hope  to  derive  from  the  fraudulent  act,  would  be  a  temporary 
relief  from  the  demand  of  a  single  creditor.  The  deceptive  repre- 
sentation could  not  be  expected  to  operate  an  extinguishment  of  the 
claim.  It  could  only  afford  time  to  carry  on,  more  securely,  fraudu- 
lent operations,  to  the  injury  of  other  persons,  until  the  eyes  of  all 
should  be  opened  at  once  upon  the  true  character  of  these  manoDU* 
Tree.  Is  there  any  reason  why  we  should  believe  that  either  the 
defendant,  or  Edwin  Gairdner,  was  desirous  of  defrauding  the 
plaintiff,  rather  than  any  other  of  the  creditors  of  Edwin  Gairdner 
db  Co.  ?  It  appears  to  me  that  he  inclined  to  favor  her,  but  was 
so  Immersed  in  debt,  and  so  surrounded  by  importunate  creditors, 
that  he  could  not  do  it  with  convenience.  Among  so  many  who 
were  to  suffer  by  his  contemplated  fiulure,  it  was  not  singular  that 
sAs,  also,  should  be  lefl  unpaid.  It  has  been  considered  as  a  harsh 
and  injurious  course,  to  attempt  to  exculpate  the  defendant,  by  pre* 
saming  against  Edwin  Gairdner,  that  he  exhibited  a  false  writing 
to  the  plaintiff's  agents,  in  order  to  gain  time.  But  is  this  course 
more  harsh  and  injurious,  than  to  indulge  the  supposition  on  which 
the  action  is  founded,  that  both  the  brothers  were  guilty  of  fake- 
hood  and  fraud  7  It  has  been  said,  however,  that  to  warrant  the 
belief,  that  the  writing  was  forged,  or  any  part  of  it,  the  evidence 
ought  to  be  as  strong  and  convincing  as  would  be  requisite  to  con- 
vict a  party  charged  on  an  indictment  for  forgery.  To  this  argu* 
ment  I  cannot  yield  my  assent.  The  forgery  was  not  of  such  a 
nature  as  to  furnish  any  ground  for  an  indictment.  It  was  calcu- 
lated not  to  defraud  the  defendant,  or  even  the  plaintiff,  but  merely 
to  excuse  a  breach  of  promise,  or  cover  an  antecedent  fraud.  It 
has  been  said,  that  fraud  ought  not  to  be  presumed.  To  this  I 
agree.  But  the  question  is  not  whether  we  are  to  presume  firaud^ 
but  whether  the  evidence  does  not  prove  fraud  ;  whether  it  does 
not  authorize  the  presumption  of  a  dispunishable  forgery,  in  order 
to  gain  a  temporary  respite  from  the  clamors  and  reproaches  of 
an  injured  and  dissppointed  creditor.  Can  it  be  said,  with  any 
propriety,  that  Edwin  Gairdner  was  a  man  incapable  of  such  con- 
duct ?  In  asking  this  question,  I  have  no  wish  or  intention,  uone« 
cessarily,  to  open  the  wounds  which  his  reputation  may  have  re- 
caved.  I  found  nothing  on  common  report,  or  extra-judicial  know- 
Mge.    I  rely  solely  on  the  evidence  reported  in  this  case.    What 
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is  the  proof  it  fnnuBhed  T  That  he  was  a  man  overwhelmed  with  ^^'S^' 
debts :  that  for  some  time  he  had  supported  a  false  and  deceitful 
cradit,  and  saved  himself  from  sinking  under  the  incumheat  weight 
of  raoltiptied  and  increasing  demands,  by  desperately  catching  at 
every  thing  which  accident  or  deception  brought  within  his  rebch : 
that  during  these  struggles  to  protract  the  term  of  his  mercantile 
existence,  be  resorted  to  various  means  to  elude  or  satisfy  his  ere- 
ditoTa :  that  he  had  deceived  the  plaintiflT,  by  drawing  a  bill  on  a 
commercial  house  in  London,  where  he  had  no  funds :  that  he  per* 
maded  her  to  rely  on  the  defendant,  (his  brother,)  to  take  up  the 
bin  oQ  his  account,  when  he  had  no  right  lo  promise  this  on  the  part 
•f  the  defendant,  in  whose  hands  he  had  no  funds :  that  the  plain- 
lifi»  fay  her  agents,  was  daily  teasing  and  importuning  him  to  satisfy 
her  claim ;  and  might  be  prying  into  his  circumstances,  and  might 
discover  the  embarrassments  of  his  situation,  and  sound  the  tocsin 
among  his  numerous  unsuspecting  creditors:  that  he  repeatedly 
aasored  her  agents  that  the  bill  had  been  paid  by  his  brother,  when 
he  most  have  known  the  contrary,  unless  it  can  be  believed  that  the 
deftodant  deceived  him  without  any  apparent  motive:  thai  his  own 
wife  was  distressing  him  with  earnest  and  pressing  entreaties  and 
nmonstranoes,  in  behalf  of  her  friend,  the  plaintiff:  that  he  must 
have  calculated  on  a  speedy  and  total  bankruptcy,  and  could  not 
hope  to  deceive  the  plaintiff  any  time  beyond  the  date  of  his  gene* 
ral  credit :  and  that  no  other  or  greater  injury,  or  loss,  was  expe- 
rienced by  the  plaintiff,  in  consequence  of  the  forgery,  if  such  it 
may  be  called,  than  would,  in  all  probability,  have  befallen  her,  if 
the  paper  writing  alluded  to  had  never  existed,  or  been  shewn  to 
her.  In  addition  to  all  these  things,  let  it  be  recollected,  that  after- 
wards, when  the  credit  of  Edwin  Gairdner  was  fast  on  the  decline, 
and  be  was  applied  to  for  the  paper,  it  was  not  produced.  It  was 
unfortunately  mislaid.  He  *  promised  to  search  for  it,  and  produce 
it  again  to  the  plaintiff;  but  she  saw  it  no  more.  After  considering 
aU  ^heae  circumstances,  the  impression  on  my  mind  is  little  short  of 
peffod  conviction,  that  the  writing,  so  much  of  it  as  related  to  the 
bill  in  question,  being  paid  or  settled,  was  a  fabrication,  not  of  the 
defendant,  but  of  Edwin  Gairdner ;  and  on  that  ground  my  opinion 
i%  that  the  verdict  is  against  evidence,  abd  ought  to  be  set  aside, 
Tbs  oovrti  unanimously,  granted  the  motion. 

[in  May,  1813,  the  new  trial  came  on  in  the  Court  of  Comiaon  Pleaa  for 
ChMtortm  diatikt,  befora  Bbivabpi  1.,  and  another  verdict  was  found  for  the 
fteitiflTi}— Ep* 
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Con. Court,  CONSTITUTIONAL  COURT,  CHARLESTON,  JAN.  1812. 

1812. 

Shecat  '^'*  JoBN  L*  N.  £•  W.  Sbegdt  0.  Albxahdxr  M'Dowkll* 

T. 

The  defendant  wm  ehaiged  with  having  uttered  words  against  the  plain* 
ti^  which  were  in  themselves  slanderous :  but  when  these  words  were 
taken  together,  and  considered  in  relation  to  the  subject  matter,  or  oc- 
casion of  speaking  them,  they  were  not  judged  to  be  actionable,  although 
some  persons  present  did  not  hear  the  explanations  which  accompanied 
their  utterance. 

Motion  for  a  n«w  Irial  on  the  part  of  the  defendant.    Actioo  for 
*    *        slander,  tried  before  /odge  Wilds,  io  Charleston. 

The  declaration  charged  the  defendant  with  speaking  the  follow, 
ing  words  to,  and  concerning  the,  plaintiff:  <*Toa  are  a  robber: 
you  robbed  me  of  my  money,  and  I  can  prove  it.  Yon,  Sbecot, 
are  a  6heat,  and  have  cheated  me  out  of  my  property.  Gentle^ 
men,"  (addressed  to  the  by.stander9,)  ^  he  has  stolen  Irom  me  $9M, 
and  has  them  upon  his  shelves.**  No  special  damage  was  charged* 
The  evidence  proved,  substantially,  the  speaking  of  the  words  as 
charged,  bat  that  they  were  coupled  with  an  explanation,  shewhsg 
the  defendant's  meaning,  viz.,  that  the  plaintiff  had  overreached 
him  in  a  money  tranaaction,  and  had  gotten  possession  of  a  bond 
due  by  him  to  the  defendant,  which  he  obtained  confidentially.  The 
words  conk!  not  well  be  intended  to  mean  ssore  than  a  breocb  of 
trust. 

Judge  WiLM,  as  the  brief  states,  expressed  docdMs  as  to  the  au» 
thority  of  the  English  doctrine  on  the  subject,  being  inapplicable,  in 
this  country.  And  ahhougii  the  witoesees  examined,  said  they  had 
heard  the  explanation,  as  well  as  the  injurious  expressions,  yet 
others  might  have  heard  the  iojuiious  words  without  tlie  exptaMu^ 
tion ;  and  if  so,  the  injurious  words  would  amount  to  dander. 

Yerdict  for  plaintiff. 

Argued  by  Dbatton  for  the  defendant ;  and  Wwm  for  plaintiff. 

For  the  defendant,  was  cited  3  Esp.  Dig.  496.    1  Campb.  4B* 
3  Johns.  280. 

Forthe  plaintiff,  5  John/ L01.    $  Johns.  180. 

Brbtard,  J.    My  opinioa  in  this  case  is^  diat  the  defondsM  ia 
^    entitled  to  what  he  claims  by  the  motion  submitted ;  and  my  reasons 
for  this  optnkm  are  diese : 

The  words  which  are  proved  to  liave  been  spdien,  when  tdnn 
altogether,  and  considered  in  relatk>n  to  the  subject  matter,  or  cause 


IN  THE  STATE  OF  SOCTH  CAROUNA.  W 

and  oeeasioD  ot  speaking  Uiem,  appear  not  to  be  actionable ;  as  ^gi^T^ 
tbeydo  not  impert  a  chafge  of  felony,  or  aoj  criminal  eonduct  for  s^pv<^^ 
wbich  the  party  charged  could  be  prosecuted,  and  subjected  to  le-    Sh^nt 
gal  punishment.    They  only  charge  a  breach  of  trust.  M'DowsU. 

In  the  argument  on  this  motion,  it  was  stated,  and  not  denied, 
that  the  judge  who  presided  at  the  trial,  in  his  charge  to  the  jury, 
intimated  a  doubt,  whether  the  doctrine  of  the  law  of  England,  on 
tKts  point,  ought  to  be  recogni2:ed  in  this  country ;  and  further, 
that  he  suggested  to  the  jury,  that  some  persons  present  at  the  pub- 
lication of  the  words,  might  not  have  heard  all  the  words  which 
iKfhre  spoken  on  the  occasion,  but  only  such  as  were  calculated  to 
convey  an  imputation  of  felony ;  and  if  so,  the  words  thus  heard 
might  be  actionable. 

I  am  not  prepared  to  say,  that  there  may  not  happen  cases  in 
thifl  country  in  which  it  might  be  proper  to  hold,  that  words,  which 
if  epoken  in  England,  would  not  be  actionable  there,  ought  to  be 
adjudged  actionable  here  ;  but  in  the  present  case,  I  am  of  opinioo 
tkat  the  English  law,  on  the  point  in  question,  is,  and  ought  to  be, 
the  governing  rule.  I  am,  therefore,  bound  to  say,  that  the  obser- 
vations of  the  judge  to  the  jury  on  this  head,  were  incorrect,  and 
may  have  misled  them. 

It  was  still  more  incorrect  to  intimate,  (as  it  seems  from  the  state* 
meot  presented  to  this  court,  which  has  not  been  objected  to,  that 
the  judge,  in  his  charge  to  the  jury,  did,)  that  words,  not  ac- 
tionable in  tbemselvesff  when  fully  heard,  and  perfectly  understood, 
may,  nevertheless,  support  an  action  &r  defamation,  if  they  should 
be  imperfectly  heard,  and  not  rightly  understood.  The  same  state- 
ment ascribes  to  the  judge  a  still  more  unreasonable  and  extravagant 
idea,  namely,  that  a  jury  are  at  liberty  to  presume  that  part  of  the 
vorda  epoken,  which  might  seem  to  imputo  a  slanderous  charge, 
miiglU  haoe  been  beard  by  some  of  the  persons  who  were  present, 
liko  migki  not  have  heard  the  additional  or  accompanying  words, 
ar  expressions,  which  were  uttered  on  the  same  occasion,  and  by 
whidi  the  otherwise  seemingly  offensive  and  injurious  words  were 
explained,  and  Aeir  true  meaning  disclosed ;  and  that  such  pre- 
sumption or  conjecture  >b^  authorize  a  veidict  against  the  speaker 
of  ioooeent  words,  uttered  with*  die  most  friendly  intentions. 
This  doetrine  would  make  tiie  right  of  action  depend,  not  on 
what  was  said  or  intended,  but  on  irbat  may  be  conjectured  to 
have  been  misunderstood. 

*  I  iacliaa  to  think,  that  die  observations  of  the  judge  were  not 
dirtuctly  hoaid,  or  ofeirly  understood.    But  if  I  am  right  in  this 
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^sSr^  coDjeetare,  still  there  ougbt  to  be  a  new  trial,  as  it  is  probable  fa« 
^^^^^^^.^  waa  understood  by  the  jury  as  be  was  by  the  counsel. 

Landd  and      Tbb  oovbt  granted  a  new  trial. 
Wife 

Crocker.       ^^  ^'V'  ^^^"^f  ^  cause  was  agaia  tried  before  Brktard,  J.,  and  a 
giyenfor  the  plaintiff.]— Ed. 


CONSTITUTIONAL  COURT,  COLUMBIA,  MAT,  1818. 
Jacob  Laitds  and  Wifb  v.  Solokon  Crogkbr,  eL  oL 

(Present-Fudges  John  FAUoaraiKAVD  Gbimub,  ELiftn  Hall  Bat^ 
JosBPH  Bkbtard,  Abraham  Nott,  and  Chablbs  Jobbs  Coloooki 
William  Smith,  the  other  judge  of  the  court,  was  absent,  by  reason  of 
sickness.) 

Where  the  declarations  of  a  deceased  person  are  permitted  to  go  to  the 
jury  in  support  of  a  particulalr  case,  any  counter  declarations  made  by 
the  same  party,  must  also  be  admitted. 

Mere  veibal  declarations,  that  a  release  has  been  executed,  will  not  btf 
sufficient  to  establish  the  existence  of  a  deed^  more  particularly  where 
there  is  no  other  evidence  to  support  the  presumption  of  its  having  been 
executed.    [See  Spence  v.  SpenoBf  2  voL  466.] 

Motion  for  a  new  trial.  On  an  application  for  a  writ  of  partitioD^ 
before  Judge  Bat,  in  Spartanburgb  district,  an  issue  waa  made  up^ 
by  consent,  to  try  certain  facts  by  a  jury,  on  a  question  whether 
Arthur  Crocker,  deceased,  was  seized^  at  the  time  of  his  death,  of 
ike  lands  in  dispute.  The  original  grant  to  Arthur  Crocker  wd 
produced.  The  defendants  attempted  to  prove  that  the  grantee 
bad  sold  and  conveyed  the  land  to  — -  Wofford ;  and  proved  a 
lease,  for  a  year,  from  him  to  Wofford,  dated  1776.  The  witnesses 
to  the  lease  were  proven  to  be  dead,  and  the  handwriting  of  one  of. 
them  was  proven.  The  other  witnesses,  and  the  lessor,  appeared 
to  have  made  their  marks.'  Their  marks  were  not  proven.  Il 
was  proven  that  Wofford  ha^  possession  of  the  Innd  about  six  or 
seven  years ;  and  took  possession  about  fourteen  years  after  the 
date  of  the  lease,  by  his  tenant.  It  was  proven  that  Arthur  Crocker 
laid,  some  time  before  he  died,  that  be  bad  sold  the  bad  to  Wofford^ 
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and  flunfe  km  a  rigid,  but  tbat  there  wag  a  flaw  ia  it,  and  his  sona  ^g*^^' 
might  get  it  after  his  death.  \^\r^^ 

The  plaintiffs' counsel  offered  toprore  other  declarations  of  Arthur  ijoid  tiA 
Crocker,  in  contradiction,  but  was  not  allowed  to  do  so.  ^^ 

M'Crea,  a  witness  for  the  plaintiff,  proved,  that  he  had  a  release  Crodur, 
ID  his  possession  from  1788  to  1700,  from  Crocker  to  Wofferd,  not 
signed,  nor  sealed,  nor  subscribed,  by  witnesses,  which  he  received 
from  Wofford  to  keep ;  and  this  witness  said,  if  the  leasiB  was  placed 
io  his  bands  to  keep,  it  was  also  unexecuted.  The  execution  of 
the  lease  appeared  suspicions.  Wofford  adhered  to  the  British, 
auff  went  away  with  them. 

Verdict  for  the  defendants. 

Gist,  for  the  demandants. 

Samuel  Farbow,  for  the  defendants. 

Bkbvasd,  J.  In  this  case  I  am  of  opinion  the  motion  ought  to 
ha  granted ;  because  it  appears  to  me  clear,  that  the  evidence  given 
to  the  jury  was  not  sufficient  to  authoriEe  them  to  find  a  verdict  for 
the  defendant. 

1  am  also  of  opinion,  that  the  declarations  of  Arthur  Crocker, 
which  were  offered  in  evidence  to  shew  that  be  had  not  conveyed 
the  land  in  question  to  Wofford,  ought  not  to  have  been  rejected ; 
because  tbey  were  not  offered  to  contradict  any  deed  which  had 
been  proved  to  exist,  but  to  discredit  other  verbal  declarations  of 
the  same  person,  signifying  that  he  had  made  a  deed. 

The  evidence  adduced  to  the  jury,  and  on  which  they  presumed 
the  existence  and  contents  of  a  release  from  Arthur  Crocker'  to 
Wofford,  was,  io  my  opinion,  quite  insufficient.  It  amounted  to 
DO  more  than  this  :  some  doubtful  proof  of  a  lease  from  the  former 
to  the  latter^  in  the  year  177G,  purporting  to  be  a  lease  for  one  year 
cf  the  4and  in  question*  and  intended  to  be  followed  up  by  a  release } 
and  six  or  seven  years  possession  of  the  land  by  the  tenant  of  Wof-  ' 
ford,  at  the  distance  of  fourteen  years  froni  the  date  of  the  lease; 
and  certain  declarations  of  Arthur  Crocker,  **  tbat  he  had  sold  the 
laod.to  Wofford,  and  made  him  a  right«" 

But  the  presuroptKNi,  if  any,  could  arise  from  the  evidence,  soft 
fieieoi<as»pply  the  .want  of  evklenceto  prove  a  vaHd  conv^avee 
oMhe^laiMl  ia'^^by  a  safficient  4^gil  instnrment,  duly  etectiti^, 
wwv  I^hink,  completely  repefled  by  the  testimony  of  M'Crea,  and 
the  circumstances  of  the  case,  as  they  appeared  from  the  shewing 
of  the  plaintiffs  themselves. 

M'Crea 's  testimony  was  strong  and  pointed,  to  shew  that  the  re* 
lem»«Haded  4a  by  ihiswerbal  deelarations  of  Arthur  Crooker,  wis 
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^mS"*'  never  executed.  There  was  no  other  evidence  to  support  the  pre* 
sumption  of  its  having  been  executed,<but  those  verbal  declarations^ 
Those  declarations,  hod  they  been  more  full  and  e;splicit,  would 
not,  of  themselves,  be  sufficient  to  prove  the  eiistence  of  a  deed>r 
This  point  was  decided  in  the  case  of  Spence  vs.  Spence,  in  this 
court.  (2  voT.  p.  466.)  But  if  that  case  had  never  been  decided^ 
my  opinion  would  be  the  same. 

The  possession  of  Wofibrd,  under  the  circumstances  of  the  case, 
appears  to  me  very  immaterial.  When  we  consider  that  there  was 
a  treaty  on  foot,  ^between  Crocker  and  Wofibrd,  fur  the  land ;  that 
blank  titles  were  left  in  the  hands  of  M'Crea,  to  be  executed  ;  that 
Wofibrd  went  off*  with  th^  British ;  and  that  prior  to  his  going 
away  the  times  were  revolutionary  and  distracted — we  have  proba- 
ble grounds  for  presuming  that  the  titles  were  not  executed.  From 
the  inspection  of  the  lease,  I  strongly  suspect  its  authenticity  ;  but 
taking  it  for  genuine,  its  production  without  the  release  is  a  strong 
circumstance  to  prove  that  no  release  was  executed  ;  as  its  noo- 
productioB  has  not  been  accounted  for.  These  title  deeds,  if  they 
ever  existed,  it  is  reasonable  to  presnme,  would  be  kept  together. 
This  presumption  has  not  been  removed  by  the  adduction  of  any 
fact  or  circumstance,  which  has  come  to  my  knowledge  in  the  ar« 
gumentof  the  cause. 

I  am,  therefore,  for  these  reasons,  of  opinion,  that  a  new  trial 
ought  to  be  granted. 

Per  curiam.  Groike,  Brevard,  Nott,  and  Colcock.  The 
motion  was  granted. 


CONSTITUTIONAL  COURT,  COLUMBIA,  MAT,  ISia. 
Henrt  Bradley  v.  UEZYar  Jekkiks. 

The  writ  was  to  answer  a  plea  of  trespaes  on  the  case,  and  the  declara- 
tion wnasur assumpsit;  the  defendant  pleaded  the  general  issue;  and 
the  verdict  was  for  the  plaintifi*.  The  motion  was  to  arrest  the  jud/>- 
ment  for  variance  between  the  writ  and  the  declararion.  Held,  that  no 
advantage  of  the  variance  could  be  taken  in  arrest  ot  judgment,  as  the 
defendant  in  the  court  below  ought  to  have  craved  otfor  of  the  writ,  and 
pleaded  the  variance  in  abatement.  • 

A  material  variance  is  not  aided  by  a  verdict ;  but  after  verdict,  judgment 
shall  not  be  stayed  for  any  variance  in  the  wntfrom  the  declaration. 

Motion  to  reverse  a  decision  of  Watiss,  J.»  in  Chester  districts 
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The  writ  was  "  to  answer  to  a  plea  of  trespass  on  the  case,^  ^*i8?«!"*' 
and  the  declaration  was  "  to  answer  for  certain  promises  and  as« 
sumptions."    The  defendant  pleaded  the  general  issue,  and  the 
Terdict  was  for  the  plaintiff. 

The  motion  in  the  District  Court  was  to  arrest  the  judgment,  on 
the  ground  of  repugnance,  or  variance,  between  the  writ  and  count* 

The  motion  was  overruled.  • 

Gist,  for  the  plaintiff.  The  declaration  was  a  departure  from 
the  writ,  which  is  different  from  a  variance.  The  cause  of  arrest 
is  intrinsic,  and  the  court  is  bound  to  take  notice  of  it.  3  fil.  (Jom* 
dOa.  Cro.  Eliz.  185,  198.  2  Cro.  J.  Chitty  on  Pleading,  618. 
Trespass  on  the  case,  and  indebUalus  assumpsit,  cannot  be  joined. 

HooKEK,  contra.  The  writ  is  general,  and  may  be  declared  on 
specially,  or  in  assumpsit  The  declaration  may  shew  the  action 
to  be  founded  in  tort,  or  in  contract.  Contract  and  tort  are  not 
joined  here.  Cited  2  Wils  304,  and  P.  L.  139.  2  Saund.  84. 
2  Wils.  98. 

Bkbyabd,  J.  The  writ  was  to  answer  a  plea  of  trespass  on 
the  case,  and  the  declaration  was  sur  assumpsit.  The  defendant 
pleaded  to  the  action,  and  the  plaintiff  had  a  verdicts  The  motion 
in  the  District  Court  was  to  arrest  the  judgment,  for  a  departure  in 
the  declaration  from  the  writ.  The  motion  was  overruled,  and  in 
juf  opinion  properly  overruled. 

A  departure  is  where  a  man  quits  or  departs  from  one  defence 
which  he  has  made,  and  has  recourse  to  another ;  it  is  where  his 
second  plea  contains  matter  not  pursuant  to  his  first  plea,  and  which 
does  not  support  and  fortify  it.     (Co.  Litt.  3  and  4.     2  Wils.  98.) 

I  incline  to  think  there  is  a  material  variance  between  the  writ 
and  declaration,  which  might  have  been  taken  advantsge  of  by  a 
plea  in  abatement,  or  a  special  demurrer.  The  term  departure  is 
not,  in  my  opinion,  applicable.  (2  Saund.  84,  in  the  note.  Sir  T. 
Raym.  86.) 

An  action  on  the  case  is  a  genus,  embracing  a  variety  of  species 
of  actions ;  but  yet  I  think  the  distinction  ought  to  be  made  and 
preserved  between  actions  founded  in  tart,  and  such  as  are  founded 
oa  contract ;  and  that  the  same  writ  ought  not  to  be  common  to 
botb  these  sorts  of  actions. 

But  be  that  as  it  may,  no  advantage  of  the  variance  could  ha 
taken  in  arrest  of  judgment.  The  defendant  ought  to  have  cmved 
q^er,  of  the  writ,  and  pleaded  the  variance  in  abatement.  (2  Salk. 
686.  3  Wils,  85,  894, 297.)  Formerly,  it  seems,  when  the  whok 
wnt  WM  spread  oa  the  same  roll  with  the  count,  the  defendant 
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f^£9^  might  move  io  firrest  of  judgmeot  for  the  varianoe.    (Cro  Eliz. 
****•      829.    5  Com.  Dig.  327.) 

It  has  been  adjudged  that  a  material  variance  is  not  aided  by  m 
verdict.  (Cro.  £iiz.  1^S5,  820«  722.  2  Ventr.  158.  6  Com. 
Dig.  327.)  But  by  the  statute,  5  Geo.  IS,  after  verdict,  judgment 
shall  not  be  stayed  or  reversed,  for  any  defect  in  form  or  subetaace» 
in  any  writ,  or  aay  variance  in  the  writ  from  the  declaration.  (1 
Com.  Dig.  452.)  This  statute  has  not  been  formally  made  of 
force  in  this  State,  but  it  has  been  copied  in  an  apt  of  assembly  of 
1734.  P*  L.  189»  sec.  7.  Therefore,  it  seem  quite  clear  that  the 
motion  ought  not  to  prevail. 
By  the  ooukt,  unaaimously^  the  molioa  was  rejected. 


CONSTITUTIONAL  COURT,  COLUMBIA,  MAT,  1812. 

Gboroe  M'Kkic^ht  «•  Robert  Hoog. 

An  apprentice  left  his  master's  service,  and  continued  abrient  uatil  Uie  ex- 
piration of  his  term  of  apprenticeship;  and  the  action  was  oovenaat 
on  the  indenture  of  spprenticeship. '  Held,  that  the  action  ol  ooveoant 
against  the  apprentice,  (being  an  infant  at  the  time  the  indentum 
was  made,)  codd  not  be  sustained ;  but  though  covenant  cannot  be 
maintained,  yet  the  master  may  oomplam  to  two  justices  of  the  peace  for 
any  misconduct  of  his  apprentice,  and  have  him  punishec|«  [See  .fV«- 
ntr  V.  J2oi0an,  2  V02.47.] 

Motion  Io  reverse  the  decision  of  the  court  of  York  district,  on 
demuKer,  before  Watics,  J. 

Covenant.  The  declaration  sets  forth,  that  the  defendant,  by  deed 
of  indenture,  dated,  4(e.,  bound  himsiilf  to  the  plaintifT  as  an  ap. 
prentice,  pursuant  to  the  A.  A.  in  such  case  made,  to  learo  the  trade 
of  a  eabiaet-maker ;  to  serve  until  be  should  attain  twenty.ohe 
jwars  of  age,  which  was  to  happen  the  day  of  April,  1808  ; 

and  assigns  a  breach  in  the  covenants  contained  in  the  deed,  in  sub. 
stance  as  follows :  That  the  defendant  on  the  7th  of  June,  1807, 
befoce  the  espiration  of  the  term  of  his  apprenticeship,  departed 
from  the  plaintiff's  service,  and  continued  to  absem  bimsell,  itntS 
the  expiration  of  the  said  terra. 

TIa  ikie  the  deiendant  pleaded  ioAney  at  tiM  time  die  deed  of  id. 
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dantore  was  ateeoted.    Piaiatiff  damurred  tjenanlly,  and  dafiuid.  ^'*"v^**'*> 
•nt  joined  in  demurrer. 

The  District  Court  gfive  judgment  for  the  defendanta 

The  motion  in  this  court  was  argued  by  D.  JoH3>f80if»  for  the 
plaintiff;  and  Bookbb,  for  the  defendant. 

For  the  plaintiO;  it  was  insisted,  that  by  the  A.  A.  1740,  P.  L* 
176,  the  deed  was  good  and  sufficient,  to  a/2  tnien/f  and  picrpojet, 
and  bound  the  defendant,  ahhougb  an  infant,  to  peHorm  the  cove* 
naata  on  his  part  to  be  performed. 

For  the  defendant,  it  was  contended,  that  notwithstanding  the 
deed  of  indenture  might  be  good  and  sufficient,  under  the  A.  A., 
yet  it  did  net  follow  that  covenant  was  the  proper  remedy,  in  ease 
of  a  non«compliance  with  the  contract.  The  deed  was  valid ;  but 
die  A.  ilka  had  provided  a  specific  remedy,  and  the  action  of  cove, 
nant  would  not  lie.     Cro.  Car.  179. 

It  was  further  contended  for  tlie  defendant,  that  by  the  pleadings 
it  does  not  appear  the  indenture  was  certified^  under  the  band  and 
•eal  of  a  juatice  of  peace,  as  the  act  required,  and,  therefore,  Hon 
eofiitaC  thai  it  was  a  sufficient  indenture. 

BsBVABD,  Ja  The  demurrer  admits  that  the  defendant  was  an 
lafaet  when  the  deed  of  apprenticeship  was  executed. 

The  plea  of  infancy  admits  the  facts  set  forth  in  the  declarationa 
The  dedaratioo  states,  that  the  defendant  wiis  bound  an  apprentie* 
to  the  plaintiflT  pursuant  to  the  act  of  assembly  in  such  case  made 
and  provided  ;  «id  that  before  the  eiphration  of  the  term  of  hie 
apprenticeship^  he  departed  the  service  of  the  plaintiff,  and  conti- 
nead  to  absent  himself  until  the  expiration  of  his  apprenticeship, 
h  fei  not  alleged  in  ihe  declaration,  at  least  my  briof  does  not  she^ir 
it»  thai  the  departure  of  the  defoadant  from  his  master*s  service, 
was  without  leave  from  his  maaier ;  and  I  apprehend  it  cannot  be 
fiariy  presumed  er  implied.  On  demurrer  we  must  look  for  the 
first  faokt  and  give  jfu(%ment  on  that.  The  declaration  contains  no 
oanas  of  action,  if  my  brief  be  correct,  and,  therefore,  the  DietriM 
Gettrt  <fid  right  in  giving  judgment  for  the  defendant.  (Com.  Dig. 
809.)  Bat  the  oauee  was  not  argued  on  this  ground  :  I  will,  there* 
fiMWf  proceed  to  give  my  opinion  on  the  question  submitted  in  ar* 
goment 

The  action  in  this  caae  was  covenant,  on  the  indenture  of  ap. 
prenticeship*  it  waa  insisted,  that  the  action  was  not  mdotaina* 
ble  against  the  infant,  although  our  act  of  assembly  (P.  L.  176,) 
dedares,  that  infanta  bound  by  indenture  to  serve  as  appreo* 
licoai  «i60ocdiDg  to  tho  act,  ahaU  be  bound  to  serve  as  fully  and 
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^^mST^  efictually,  to  every  iotent,  as  if  they  were  of  foil  age  at  the  time 

^^.^^.^  of  making  such  indentures/  and  by  indentures  of  covenant  had 

H'&aight  bound  themselves. 

j.^*  By  the  custom  of  London,  such  an  action  lies  against  an  infant, 

^^'     if  of  the  years  of  discretion.    (Cro.  Eliz.  653.    Gro.  Car.  179.) 

But  DO  such  action  lies  at  common  law.    (Cro.  Car.  179.    7  Mod* 

15.)    Ijord  Kenyon  has,  however,  entered  his  protest  against  taking 

it  for  granted,  that  an  infant  may  put  an  end  to  a  contract  of  ap« 

prenticeship,  notoriously  for  his  advantage,  by  leaving  his  master. 

(0  D.  and  E.  057.     2  T.  R.  161.     2  H.  Bl.  511.) 

It  has  been  adjudged,  that  covenant  will  not  lie  against  an  infant 
apprentice,  for  departing  from  his  master  without  license,  grounded 
on  the  Stat.  5  Eliz.,  which  is  not  unlike  our  act  of  assembly  ;  be- 
caate  the  statute  prescribes  another  remedy.  (Cro.  Car.  179.  8 
Yin.  Abr.  Tit.  Apprentice.) 

Our  act  declares,  that  when  differences  shall  arise  between  mas« 

tern  and  apprentices,  two  justices  of  the  peace,  upon  complaint  to 

them,  shall  decide  according  to  justice  and  equity :  and  provides 

for  a  re-examination  of  their  sentence  by  a  superior  magistrate* 

The  act  having  thus  provided,  there  seems  to  be  no  necesRity  for 

#  the  action  of  covenant ;  at  any  rate,  against  an  infant,  in  order  to 
do  justice  between  masters  and  apprentices,  upon  indentures  made 
pursuant  to  the  acL  To  hold  the  contrary,  might  expose  the  estates 
of  infants  to  ruin.  If  the  master  requires  further  security  than  that 
which  the  indenture  gives,  so  as  to  entitle  himself  to  an  action  of 
covenant,  he  must  get  some  of  the  infant's  friends,  who  are  capable 
of  contracting,  to  be  bound  in  the  indenture,  for  the  faithful  dis* 
charge  of  his  duty.    (8  Mod.  190.    Doug.  518.    6  T.  R.  652.) 

Although  covenant  cannot  be  maintained  on  an  indenture  of  ap- 
prenticeship, taken  strictly  pursuant  to  the  act,  yet  the  master  is 
not  without  an  adequate  remedy.  He  may  complain  to  two  justices 
of  the  peace  for  any  misconduct  of  his  apprentice,  and  have  him 
panished.  He  may,  by  his  own  authority,  restrain  him,  and  coerce 
obedience  to  his  lawful  commands.  He  may  even  correct  him 
while  in  his  service,  as  a  parent  may  correct  his  child.  (1  Black. 
Com.  428.  Bac.  Abr.  Tit.  Master  and  Servant.  1  Burn's  Jus- 
tice, Tit.  Apprentice.) 

•  My  opinion  is,  that  the  motion  ought  to  be  rejected.  ' 
Bt  thb  coust,  unanimouslyi  the  motion  was  rejected. 
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CONSTITUTIONAL  COURT,  COLUMBIA*  MAY,  1812.     ^qST** 
Edxuicd  Tvckeb  v.  Da5iel  Palxsr. 

Tbe  plaintiff  conveyed  certain  slaves  to  Beverly  Sydner,  in  trust,  to  be 
disposed  of  for  the  benefit  of  his  creditors ;  and  after  this  conveyance 
hired  them  to  the  defendant  for  six  months.  The  trustee  empowered 
the  defendant  to  take  possession  of  the  negroes  by  virtue  of  the  tnist 
deed ;  on  which  the  plaintiff  demanded  them ;  but  the  defendant  refiised 
to  give  them  up.  Held,  that  the  deed  was  a  bona  fide  transaction,  and 
operated  as  a  legal  transfer  of  the  property ;  and  even,  if  the  trustee 
bad  done  any  thing  in  violation  of  his  duty,  the  plaintiff,  having  parted 
with  the  legal  estate,  had  no  right  to  claim  the  negroes. 

Where  a  trustee  violates  his  duty,  any  of  the  parties  interested  may  call 
him  to  account  in  a  court  of  equity ;  but  a  stranger  will  not  be  permitted 
to  interfere. 

MotioQ  for  a  new  trial.  Trover  for  negro  slaves,  tried  before 
Watibs,  J.,  in  Union  diHtrict. 

Tbe  plaintiff  conveyed,  or  transferred  the  sloves  in  question,  by 
deed,  dated  TAih  November,  1806,  to  Beverly  Sydner,  of  Yirgioiay 
in  tnist,  to  dispose  of  for  the  benefit  of  plaintiff's  creditors,  in  pay- 
*ment  of  debts  be  owed  them  ;  particularly  a  debt  due  Elias  Palmer, 
of  Virginia.  Tbe  said  deed  to  be  void,  if  tbe  plaintiff  should  satisfy 
Elias  Palmer  his  debt  on  or  before  the  25th  December,  1807*  la 
June,  1807,  the  plaintiff,  who  bad  possession  of  the  slaves,  brought 
them  from  Virginia,  and  hired  them  to  tbe  defendant  for  six  months, 
to  serve  tbe  defendant  in  this  State.  Beverly  Sjrdner,  by  letter  of 
attorney,  dated  7th  August,  1807,  appointed  and  empowered  de* 
iendant  to  take  possession  of  the  said  negroes,  in  virtue  of  the  trust 
deed  aforesaid,  and  remove  them  to  Virginia,  to  be  disposed  of  pur* 
soant  to  the  intent  of  tbe  said  deed.  Plaintiff  demanded  the  slaves^ 
which  the  defendant  refused  to  give  up,  insisting  that  be  had  a  right 
to  detain  them,  under  the  power  of  attorney.  It  wat  contended 
for  tbe  plaintiff^  that  tbe  power  of  attorney  was  a  void  authority, 
ioaemach  as  the  plaintiff  was  to  keep  poiisession  until  the  expira- 
tion of  the  time  allowed  him  by  tbe  trust  deed,  to  satisfy  Elias  Pal* 
mer,  which  time  had  not  elapsed  when  the  demand  was  made* 

The  jury  found  for  the  plaintiff,  according  to  the  charge  of  the 
judge. 

Argued  in  this  court  by  D.  Johkson,  and  Gist,  for  the  plain- 
tiff; and  bjr  HoojUBf  and  S.  Fabkow,  for  the  defendant. 
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^fu?'^'  Brvtabd,  J*  I  am  of  opinion,  in  thi«  caM*  that  the  ▼vrdict 
foond  for  the  plaintifT,  is  not  waminted  by  the  evidence  given  to  the 
jury  on  the  trial,  and  that  »  new  trial  ought  to  be  granted. 

The  deed  to  Beverly  Sydner  in   18(16,  in  tratt,  for  the  payment 
of  the  plaintiflT'ii  debts,  was  a  bona  fide  transaction,  for  all  that  ap« 
pears  to  the  contrary,  and  operated  a  legal  tranafer  of  the  propercy« 
in  question  to  Beverly  Sydner.    The  deed  imports  an  abaolote  a^ie 
of  the  property  for  a  valuable  consideration.    The  conditions  an- 
nexed create  a  trust.     If  Sydner  had  done  any  thing  in  violation  of 
his  duty,  as  a  trustee,  all  the  parties  interested,  or  any  of  them, 
might  have  called  him  to  account  in  a  court  of  equity ;  but  the 
{riatntiflf  having  parted  with  the  legal  estate,  had  no  more  right  than 
a  stranger  to  claim  the  negroes  in. question,  aa  owner  from  Sydner, 
or  any  one  elsow    It  is  immaterial  aa  regards  the  present  actioD«. 
which  was  trover  for  the  conversion  of  the  slaves  in  queetioBi  to 
the  injury  of  the  plain liff,  how  the  defendant  got  possession  of 
them,  or  when  they  were  demanded,  or  whether  they  were  de- 
manded at  alL    The  conversion^  although  wrongful,  as  concema 
the  defendant,  cannot  be  held  so  in  relation  to  the  plaintiff,  unlesa* 
he  had  some  right  to  the  possession  of  the.  slaves.    But  aAer  the 
85th  of  December,  1607,  be  could  have  no  such  right,  wilhoal* 
shewing  that  he  had  complied  with  the  condition  anneaed  to  tho 
bill  of  sale  to  Sydner,  which  was  not  pretended. 

It  has  been  argued,  that  Sydner  had  no  right  to  the  poasession 
of  the  slaves  under  tlie  bill  of  sale,  as  they  were  never  deiiveiedto 
him.    It  does  oot  clearly  appear  who  was  to  have  possession  until  < 
the  25lh  December,  1807,  but  it  may  be  iaferred.that  the  plaintiff 
was  to  keep  possession  until  then,  and  if  he  did  not  comply  with 
the  condition,  that  Sydner  might  take  possession  and  execute  the. 
trust  declared  in  the  deed,  or  rather  bill  of  sale,  for  it  is  not  a  sealed, 
paper.    It  is  not  important  to  inquire  how  Sydner  got  possession  $. 
but  it  appears  he  did  get  posseesion  of  the  shives  in  the  bill  of  sale, 
nwnttoned,  by  his  agent,  and  might  lawfully,  justify  their,  deteniioa*. 
If  he  has  violated  his  trust,  as  it  seems  he  has  dons,  he  nuiy  ba^ 
called  to  account  for  it;  but  the  plaintiff  in  this  actioaJias  no  right 
to  recover  damages  on  that  account.    But  it  seema^hedefendnnt 
got  posseesion  fairly,  by  hking  from  the  plaintiff  prior  te  the  25th' 
December,  1807,  and  that  he  had' a  right  from  the  plaintiff  to  kee^i 
possession  until  that  time.    Alter  thai  tone  the  plaintiff  had  no 
right  to  demand  the  negroes,  contrary  to  the  will  of  the  trustee,  jor 
bis  attoraej*    The  defendant  had  authority  from-  Sydner,  tha4nM- 
lee,  10  keep  them,  or  dispoeeof'tbeah  under  ib»'iBiinuneBtw4i«li' 
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ereatod  the  tnitt ;  aod  the  tubseqttaot  abuae  of  hif  aalhority  coald  ^81?^ 
not  aaake  him  a  wrong  doer  in  reapect  to  the  plaintiff.    If  the  >^^^v'^^ 
vroogful  conrertioD  had  been  proYioat  to  the  25th  December,  1807,  Rajnolds 
the  action  might  have  been  maintained  ;  but  by  the  acknowledge-  Torninoa. 
meat  of  the  plaintiff  hiinaelf,  the  defendant  had  a  right  to  the  poa. 
aeaabo  until  that  time. 
By  TBS  covwTp  unanimoualy,  the  motion  waa  granted. 


CONSTITUTIONAL  COURT,  COLUMBIA,  MAY,  1812. 
TmuflLT  Rbtholdb  e.  Avdbkw  Tobxazios  and  othera. 

If  the  plaintiff  does  not  demur  to  defendant's  defective  plea,  but  replies^ 
and  by  hia  rcplicalioo  ahewa  that  he  haa  no  cauae  of  action,  jodgment 
must  be  for  the  defendant. 

Where  both  the  plea  and  rejoinder  were  adjudged  ID,  not  being  sufficiently 
full  and  conclnBive,both  parties  had  leave  to  amend  without  costs. 

Motion  to  reverae  a  deciaion  on  demurrer,  by  Gbiubjs,  J.,  in 
Union  diatrict. 

Plaintiff  recovered  judgment  on  a  bond  ;  defendant  filed  a  bill 
in  equity,  and  obtained  an  injunction  to  stay  the  aaid  judgment,  and 
gave  a  bond,  with  sureties,  to  prosecute  tlie  suit  in  equity,  to  effect, 
or,  dtc  The  Court  of  Equity  aHerwards  dismissed  the  injunction 
biO,  and  decreed  for  the  plaintiff  with  costs.  Whereupon  an  action 
waa  brooght  in  the  District  Court  of  Common  Pleas,  upon  the  in« 
jonction  bond  given  by  the  defendants.  The  defendants  craved 
oyer,  and  pleaded  performance.  Plaintiff  replied,  and  assigned  a 
breach  aa  follows  x  that  the  defendant,  Torrance,  did  not  proaecute 
to  effect,  itc^  according  to  the  condition  of  the  said  writing  obli- 
gatory. To  this  replication  there  waa  a  general  demurrer,  and  join- 
der io  demurrer. 

Judgment  for  the  defendanta.  A  motion  waa  made  by  plaintiff's 
counsel  to  amend,  which  was  refused. 

S.  Fabbow,  for  plaintiff. 

Gut,  tor  defendants. 

BasTABB,  J.  In  thia  case  I  agree  with  my  brethren  that  judg- 
moBt  most  be  given  on  the  whole  record  ;  that  the  plea  ia  defective, 
and  that  the  eoart  ought  to  go  back  to  the  firat  faoUt  and  give  judg* 

voft,  in.  7 
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^sfr**'  ^^^  ^  ^^    ^"^  ^  ^^^  whether  the  first  faalt  is  not  with  the 
^^  ^^.  plaintiff.     By  ersTiog  oyer  of  the  condition  of  the  bond  declared 
l^eynolds   on,  and  setting  it  forth  in  the  plea,  it  became  part  of  the  declara* 
^  ▼•        tion.    (Com.  Dig.  479.) 

The  replication  ought  to  be  conformable  to  the  count,  and  answer 
the  whole  plea.  The  plea  is  admitted  to  be  imperfect ;  but  if  the 
plaintiff  does  not  demur  to  the  defendants'  defective  plea,  but  re- 
plies, and  by  his  replication  shews  that  he  has  no  cause  of  action, 
judgment  must  be  for  the  defendant.  (Cro.  Jac.  188.  8  Co.  183, 
b.    Hob.  14.    5  Com.  Dig.  466.    6  Co.  29,  a.) 

If  the  plaintiff  had  made  an  idle  replication,  on  which  the  de- 
fendant could  not  rely,  judgment  ought  to  be  for  the  defendant.  (4 
Co.  84,  a.  *  Cro.  Eliz.  815.)  But  here  the  replication  was  meant 
to  conform  to  the  declaration  ;  and  if  we  take  the  replication  and 
declaration  togetRer,  no  cause  of  action  appears :  for  althoogh  it 
may  be  true  that  the  defendant  did  not  prosecute  the  injunction  to 
effect,  yet  for  any  thing  that  appeari,  he  may  have  satisfied  the  de- 
cree of  the  Court  of  Equity.  (5  Com.  Dig.  468,  851.  4th  Edw.  ' 
8  Co.  120.     1  Sid.  440.     1  Yentr;  64.) 

I  concur  with  the  other  members  of  the  court  in  opinion,  that 
the  motion  should  be  granted,  so  far  as  respects  the  amendment ; 
and  that  both  parties  may  have  leave  to  amend  without  paying 
costs.    (2  Bur.  820.    2  Wils.  178.) 

Bt  the  couiiT,  Bbbvabd,  Nott,  and  Coloock,  (Bat,  and 
Smith,  absent)  Motion  granted,  and  both  parties  have  leave  to 
amend,  without  costs.  Nott,  and.  Colcock,  of  opinion  the  plea 
was  ill,  as  well  as  the  rejoinder ;  not  being  sufficiently  full  and  coa- 
dnsive. 

NoU.  See  the  caws  of  Hays  ▼.  Spann,  (2  toL  494^)  and  Phifipa  v.  WUbon^ 
(2  Tol.  477,)  decided  at  ColuDibiQ,  April,  1811,  on  the  qaestion  of  amendment. 
Also,  2  Wils.  173.  2  Burr.  820.  See  7  Johns.  468.  3  Johns.  443.  2  Johiw. 
184.  Cowp.  841.  1  Wils.  303b  5  East.  49.  The  superior  court,  where  error 
is  brought,  may  make  such  amendments  as  the  court  below  may,  when  the  supe" 
nor  court  has  the  matter  to  amend  by,  as  the  inferior  court  has. 
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CONSTITUTIONAL  COURT,  COLUMBIA,  KAT,  1813. 

FsASCntB  RZCHABDSON  V.  JaMVS  JoHll0OIf • 

Tbe  Distiict  Court  ought  to  refuae  to  hear  an  appeal  fiom  the  judgment 

of  a  jnstioe  of  the  peace,  milefls  the  facts  before  the  magiftratOy  and 

the  leaaoDfi  of  his  decision,  are  fully  certified. 
Where  the  defendant  was  sued  before  a  magistrate  on  a  note  of  hand,  a 

companson  of  handwriting  merely,  is  not  sufficient  to  justify  a  deciaioii 

IB  fiiTor  of  the  plaintiff 

Motion  to  reverse  a  decision  of  the  Court  of  Common  Pleas  of 
York  district. 

The  decision  was  made  by  Judge  Watibs,  on  an  appeal 
from  a  jastice  of  peace,  who  certified  the  proceedings  before  bim 
hadji  as  follows  :  **  Debt  on  a  note  of  hand,  in  the  following  words : 
*  1  promise  to  pay  Francis  Richardson,  fifleen  dollars,  value  received. 
Witness  my  hand,  0th  March,  1804/  Defendant  denied  the  note ; 
a  receipt  was  brought  forward  to  prove  his  handwriting.  The  per- 
son whom  he  gave  the  receipt  to  was  present,  and  never  denied  it. 
He  then  pleaded  the  limitation  act.  Plaintiff's  agent  pleaded  de. 
fondant's  being  oat  of  the  State,  shortly  after  the  note  was  given, 
uotil  it  was  out  of  date,  which  defendant  did  not  deny.  Nothing 
was  proven.  I  gave  judgment  for  the  plaintiff  for  the  face  of  the 
note,  by  comparing  the  handwritings.  Signed,  Joseph  Moore,  J.  P." 

The  District  Court  affirmed  the  judgment. 

Argued  by  Hookbb,  for  the  appellant,  and  Gist,  for  appellee. 

Authorities  cited :  1  Esp.  Rep.  851.  4  Esp.  Rep.  4  T.  R.  148, 
497.  Peake's  N.  P.  104.  Esp.  Dig.  140.  1  Bl.  Rep.  1  Wils. 
184.  Limitation  act  of  1712.  2  Dall.  217.  Construction  of 
the  expression,  ^'beyond  the  seas,"  in  the  limitation  act.  P. 
L.  190, 06.  Also,  3  Cranch,  174.  8  Johns.  266.  Hayw.  Esp. 
Dig.  160, 166.    ChUty,  146.    1  Wils.  184, 188. 

Bbbvabb,  J.  My  opinion  is,  that  the  decision  of  the  District 
Court  was  wrong.  That  court  ought,  in  my  opinion,  to  have  re- 
fused to  hear  the  appeal  from  the  judgment  of  the  justice  of  peace, 
until  tbe  facts  before  the  justice,  and  the  reasons  of  his  judgment, 
had  been  more  fully  certified.  The  certificate  of  tbe  justice,  on 
which  the  court  decided,  was  vague  and  imperfect.  The  beta  of 
the  case  do  not  certainly  appear. 

So  far  as  I  can  understand  them,  I  think  the  justice  of  peace  de- 
cidod  erreneously ;  and  the  District  Court  also,  of  course,  by  con- 
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^^^vSS'^  firming  Chat  errooeou  deeifioo.  The  note  of  hand  appean  to 
bava  been  proren  by  a  eamparuam  of  kandmrUing  merdy.  To 
aroid  the  plea  of  the  limitation  act,  the  plaintiff's  agent  allegedt 
that  the  defendant,  shortly  after  giving  the  note  was  abaent  from 
this  State,  and  until  it  was  out  of  date,  which  the  defendant  did  not 
deny.  This  was  taken  as  an  acknowledgment  of  the  defendant. 
But  if  it  could  be  taken  as  a  confession,  what  does  it  amount  to  t 
What  was  meant  by  the  note  being  out  of  date  t  What  was  meant 
by  the  defendant's  being  out  of  the  State  dwrdy  after  the  note 
giren  ?  How  long  after  7 
Ths  ooubt,  unanimously,  granted  the  motion^ 
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William  C.  Guirvbls  «.  Archibald  Stbwabt. 

The  plaintiff  held  Moore's  note  for  925|  which  defendant  promised  to  pay 
in  oonsideration  of  Moore's  being  discbaiged ;  but  still  the  note  was  not 
given  up,  although  the  plaintiff  said  he  had  discfaaiged  Moore.  Held, 
that  the  case  came  within  the  statute  of  frauds,  as  there  was  no  consi- 
deration between  the  parties  to  oblige  the  defendant  to  pay  Moore's 
debt  to  the  plaintiff:  and  that  Moore  must  have  been  completely  dis- 
chaigod  before  the  defendant  could  be  made  liable. 


Motion  to  set  aside  a  decree,- and  order  a  nonsuit,  in  this  case» 
which  was  a  sum.  ^^,^  tried  before  Gbholb,  J.,  in  York  district 

The  cause  of  action  was  an  account  stated,  viz.,  an  assump- 
tion to  pay  a  debt  due  by  Bennet  Moore,  to  the  plaintiff,  in  oonsi* 
deration  of  discharging  Moore  from  the  payment  of  it. 

The  defence  was,  that  the  promise  was  not  in  writing,  and  being 
to  pay  the  debt  of  another,  was  within  the  statute  of  frauds,  and 
void.  The  proof  was,  that  the  plaintiff  had  Moore's  note  for  $25, 
which  he  left  in  the  hands  of  a  witness  for  collection,  and  that  the 
defendant  undertook  to  pay  the  money  due.  Howard  said  he  owed 
Moore,  and  would  pay  the  debt  due  to  Gunnels.  The  note  was 
not  given  up,  but  remamed  in  the  hands  of  the  witneas.  On  ano* 
ther  occasion  the  defendant  said  he  would  pay  the  note^  whereopon 
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tiie  phiotiff  said  be  discharged  Moore ;  but  still  the  note  remained  ^^'^^' 
in  plaintiff's  hands,  and  he  gave  Moore  no  written  discharge. 

The  court  .decreed  for  the  plaintiff. 

This  motion  was  argued  by  Hookeb,  for  defendant,  and  Gist, 
for  the  plaintiff.  Cited  2  Wils.  94.  2  Com.  on  Cootr.  238.  1 
H.  Bl.  120.    2  T.  R.  80. 

Bexvasd,  J.  My  opinion  is,  that  the  motion  ought  to  be  granted. 
The  consideration  of  the  defendant's  promise  was,  the  plaintiff's 
promise  to  discharge  Bennet  Moore  from  a  debt  of  tweoty.five  dol- 
lars^ which  was  due  by  note  of  hand.  From  the  very  nature  of 
the  contract,  it  is  evident  that  liEoore  was  to  be  completely  dis- 
charged before  the  defendant  would  be  liable.  It  was  admitted  at 
the  trial  that  the  note  was  in  the  plaintiff's  hands,  and  it  did  not 
appear  that  Moore  was  released,  except  by  a  mere  declaration  of 
the  plaintiff  that  he  discharged  him. 

It  seems  to  have  been  the  intention  of  the  contract,  that  the  de- 
fendant was  to  pay  Moore's  debt,  in  consideration  of  being  indebted 
to  him,  (Mooie.)  There  was  no  consideration  as' between  the  par- 
ties in  this  action,  to  oblige  the  defendant  to  pay  Moore's  debt  to 
the  plaintiff. 

It  is  a  case  within  the  statute  of  frauds. 

Thb  comiT,  Bbsvabd,  Nott,  and  Colcook,  in  the  absence  of 
Bat,  and  Smitb,  granted  the  motion* 
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CmtXanH,    CONSTITUTIONAL  COURT,  COLUMBIA,  MAY,  1812. 
1812.  ^ 

Solomoiu  SoLOMons  &  Co.  0.  E.  JoNBS  and  J.  Jonkib. 

&Co. 

JonM  and  ^  subsequent  parol  agreement  is  good  to  alter  the  time  for  executing  a 
Jones.  written  agreement,  where  it  does  not  contradict  or  vaiy  the  terms  of 
the  original  written  contract. 

Usury  is  clearly  admissible  in  evidence  under  the  plea  of  mm  assumpsit; 
because  the  effect  of  such  evidence  is  to  prove  that  the  promise  was  not 
obligatory,  but  void  in  its  origin,  and  that  there  never  was  any  such  le- 
gal undertaking  as  that  which  the  plaintiffi  claim  to  recover. 

That  the  plaintifSs  were  endorsees  without  notice,  cannot  be  admitted  as 
a  sufficient  reason  to  repel  the  charge  of  usury ;  because,  no  subeeqaent 
circumstances  can  purge  away  and  render  innocent,  or  lawful,  an  ori- 
ginal usurious  contract,  which  must  be  viewed  in  the  light  of  a  criminal 
transaction. 

If  a  note  be  given  for  a  usurious  consideration,  it  is  given  illegally,  and 
cannot  be  considf  red  evidence  of  a  lawful  contract ;  and,  although,  one 
of  the  two  makers  of  such  a  note,  may  have  subsequently  promised  to 
pay  it,  no  such  promise  can  bind  the  other  party. 

Motion  for  a  new  trial.  Assumpsit,  tried  before  Watxbs,  J.,  in 
Barnwell  district.    Verdict  for  the  plaintifli. 

The  action  was  brought  on  a  note  of  hand,  given  by  the  defend- 
ants to  6.  A.  Monk,  who  endorsed  the  same  to  the  plaintiffs.  De- 
fendants pleaded  the  general  issue.  The  material  facts  of  the  case 
will  appear  in  the  following  opinion. 

Watibs,  J.,  relied  on  5  Mod.  752.  The  endorsement,  he  said, 
made  a  new  contract 

Chappbll,  for  the  defendants.  The  original  contract  was  void 
by  Stat.  2  Str.  1155.  1  Esp.  Dig.  27.  Usury  may  be  given  in 
evidence,  under  the  plea  of  non  oisumpsiL  1  Str.  498.  Bull.  N. 
P.  152.  «  1  Tidd*s'Pract  591.  An  usurious  note  is  incapable  of 
negotiation  by  indorsement.  Chitty  on  BiUs.  Pow.  on  Contr. 
188.    No  after  promise  can  make  an  usurious  contract  valid. 

Haoood,  for  the  plaintiff,  did  not  attend. 

Bbbtabd,  J.  This  was^an  action  of  assumpsit  on  a  promissory 
note  of  hand,  to  which  the  general  issue  was  pleaded  by  the  de- 
fendants. 

The  plaintiffs  proved  the  making  and  endorsement  of  the  note. 
On  the  part  of  the  defendants,  an  attempt  was  made  to  prove  that 
the  defendants  had  agreed  to  wait  for  payment  until  the  first  of 
January,  1810,  one  year  after  the  note  became  payablci  and  that 
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the  actioD  was  commenced  prior  to  that  day.  Bat  the  court  re*  1812!^ 
fused  to  admit  the  evidence  offered,  to  prove  this  point,  as  iusuffi-  ^^f^^-^^ 
cient  to  affect  the  indorsee,  without  notice.  Solomons 

A,  Co 

The  defendants  then  gave  evidence  of  an  usurious  consideration,  y, 
and  proved  by  Event  Jones,  jr.,  that  the  note  was  given  for  $123,  JooMaad 
when,  in  fact,  the  consideration  of  the  note  was  one  hundred  doU 
lars  only,  which  had  been  borrowed.  The  plaintiffs  objected  to  the 
admission  of  this  evidence,  as  the  act  against  usury  was  not  pleaded, 
and  becaase  the  plaintiffs  were  indorsees,  and  had  no  notice  of  the 
usurious  consideration. 

The  plaintiffs  proved  that  one  of  the  defendants  was  pre^^nt  when 
the  note  was  endorsed,  and  upon  that  occasion  said  it  was  a  good 
note,  and  promised  that  he  would  pay  the  same  to  the  indorsee. 
Also,  that  the  same  defendant  had  promised  several  times  afler- 
wards  to  pay  the  same. 

It  was  insisted  for  the  defendants,  that  the  original  contract,  of 
which  the  note  was  evidence,  was  void  in  its  ereation ;  and  that 
the  subsequent  promise  by  one  of  the  defendants,  could'not  give  to 
it  any  legal  effieacy.  But  the  court  was  of  a  different  opinion, 
and  charged  the  jury  in  favor  of  the  plaintiffs,  in  consequence  of 
which,  a  verdict  was  found  for  the  plaintifis,  for  the  amount  of  the 
note  and  interest 

The  motion  before  this  court  is  to  set  aside  the  verdict,  and  ob- 
tain a  Dew  trial,  on  several  grounds : 

First,  that  usury  is  admissiUe  in  evidence  under  the  plea  of 
non  oBttmpni.  Secondly,  that  the  contract  was  void,  originally, 
and  could  not  be  made  valid  by  a  subsequent  promise. 

It  is  stated  in  the  brief  that  Uie  defendants  offered  evidence,  which 
the  court  refused  to  admit,  of  an  enlargement  of  the  time  of  pay- 
ment. This  ground  was  not  taken  in  the  argument  before  this 
court,  and,  therefore,  it  is  unnecessary  to  notice  it  on  the  present 
occasion.  I  take  it  for  granted,  that  the  indorsees  were  not  cogni- 
zant of  the  agreement  between  the  original  parties,  to  extend  the 
time  of  payment,  at  tbp  time  of  the  transfer  of  the  note,  otherwise 
I  should  be  of  opinion  this  was  a  good  ground  of  defence ;  for  a 
subsequent  parol  agreement  is  good,  to  alter  the  tune  for  executing 
a  written  agreement.  Such  evidence  does  not  go  to  contradict,  or 
vary  the  terms  of  the  original  written  contract,  but  to  prove  a  sub* 
mjumU  parol  contract,  not  inconsistent  with,  but  confirmatory  of 
it,  cfaaDging  the  same  in  some  particulars :  not  denying  that  the 
written  contract  is  what  it  imports  to  be,  but  proving  another  con. 
tract,  diepensing  with  soma  of  the  terms  of  the  former.    (Eq^ 
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^812^^  Rep.  58,  Thresh  vs.  Rake.    2  Dall.  172.    2  Esp^  Rep.  687,  68e« 
s,^^,^..^^  Pow.  on  Mort.  460.    6  Bro.  PerL  Ca.  680.) 
Solomons       I  ^o  not  peifectlj  understand  how,  or  why^  the  first  ground 
&  Co.     n^hich  the  defendants  have  taken  in  this  motion,  comes  to  be  made 
'  Jonas  and  a  question  before  us. 

Jones.         It  lg  MA^  in  the  brief,  that  the  defendants  gave  evideoee  of  the 
usurious  consideration  for  which  the  note  in  question  ^was  given. 
From  this  it  would  seem  that  the  court  did  not  refuse  to  admit  e?i« 
dence  of  usury,  under  the  plea  of  non  auump$U.    If,  however, 
the  defendants  were  precluded  from  any  advantage  they  could  have 
derived  #om  this  ground  of  defence,  I  am  of  opinion  that  they  are 
entitled  to  a  new  trial    Usury  is  clearly  admissible  in  evidence 
under  the  plea  of  the  general  issue.    The  effect  of  such  evidence 
is  to  prove  that  the  promise  was  not  obligatory,  but  void  in  ha  origin ; 
and  that  there  never  was  any  such  legal  undertaking  as  that  which 
the  plaintiffs  claim  to  recover  on.    (Com.  Dig.  808.     1  Esp.  27. 
1  Stra.  408,  108.     1   Esp.  Dig.   108.    4  Co.  117.     Hob.  72. 
Bull.  N.  P.  224.    8  Crancb,  180.     1  Saund.  406.     Note  by  Wms.) 
That  the  plaintiffs  were  indorsees  without  notice,  cannot  be  ad- 
mitted as  a  suiBcient  reason  to  repel  the  chargp  of  usury ;  because 
the  original  usurious  contract  is  to  be  viewed  in  the  light  of  a  cri* 
minal  transaction,  which  no  subsequent  circumstance,  or  acts,  caa 
purge  away,  and  render  innocent  or  lawful.    As  between  the  ori- 
ginal parties  to  the  transaction,  where  the  contract  on  which  a  pro- 
mise or  contract  is  founded,  is  illegal,  the  plaintiff  ought  not  to  re- 
cover, and  by  positive  statute  law,  made  to  prevent  gaming  and 
usury,  which  are  regarded  as  public  mischiefs,  the  innocent  indorsees 
of  negotiable  instruments,  which  have  been  given  upon  such  illegal 
considerations,  are  equally  disentitled  to  recover  against  the  makers 
of  such  instruments.    The  contracts  in  such  cases  are  void  in  their 
inception  ;  as  never  having  had  any*  legal  existence.    Such  inoo« 
cent  indorsees,  however,  may  have  recourse  to  their  indorsers ;  for 
every  indorsement  is  in  the  nature  of  a  new  bill  or  note.    (Doug. 
786.    1  Esp.  Dig.  27,  176.    2  Str.  788.     1  Esp.  Rep.  17&    8 
T.  R.  688.    Fortesq.  Rep.  886.    Ghitty  ou  Bills.) 

It  has  been  contended,  however,  for  the  plaiotiffi,  that  one  of 
the  defendants  being  present  at  the  indorsement  of  the  note,  and 
having  spoken  of  it  as  a  good  and  legal  note,  and  having  pro* 
mised  to  pay  it,  induced  the  plaintifis  to  receive  U  without  eeni- 
pie  or  caution,  thereby  sanctioned  the  original  contract,  and  con* 
firmed  the  obligation  he  originally  entered  into  to  comply  with 
it :  and,  at  all  eventsb  thereby  utoppei  himself  from  ioterpoaiiig 
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«fky  objection  which  he  might  otherwise  hare  had  against  the  right  ^^^^^ 
of  the  original  payee  to  reco?er  the  note.  v^^N/-^ 

It  was  also  contended,  that  the  parol  promise  of  the  defendant,  Mmaam 
who  was  present  at  the  indorsement,  bound  him,  independently  of        ,,  ^ 
the  note.  Jones  aad 

In  answer  to  these  reasons,  offered  on  the  part  of  the  plaintiffs, 
it  may  be  obser?ed,  first,  that  the  words  spoken,  or  acts  done,  by 
one  of  the  defendants,  cannot  be  considered  as  binding  the  other, 
without  some  evidence  to  prove  that  the  other  authorized  the  sanie^ 
or  consented  thereto.    Secondly^  it  seems  quite  clear,  from  what 
has  been  already  stated,  that  no  subsequent  act  whatever,  however 
aalemn,  and  formal,  could  impart  validity,  and  give  legal  efficacy,  to 
a  transaction  which  was  null  and  void  in  its  creation.    If  the  note 
was  given  for  a  usurious  consideration,  it  was  given  illegally,  and 
was  never  entitled  to  be  considered  as  evidence  of  a  lawful  con. 
tract.    If  it  was  an  unlawful  instrument  when  given,  it  could  not 
be  made  a  lawful  instrument  by  any  after  transaction,  or  any  other 
contract  between  the  same,  or  any  other  parties.    Nothing  less 
than  legislative  authority  could  give  to  it  a  legal  existence,  which 
il  had  not  in  its  creation. 

The  case  of  Ellis  vs.  Wames,  Moor.  752  ;  Cro.  Ja.  83 ;  6  Mod. ; 
does  not,  by  any  means,  sustain  the  argument  for  the  plaintiffs.    In 
that  case  the  usurious  obligation  was  between  W.  and  A.,  which 
was  done  away,  and  a  new  obligation  entered  into  between  W.  and 
B. :  and  it  appeared  that  E.  was  entirely  ignorant  of  the  usurious 
consideration  upon  which  the  first  obligation  was  given.    The  new 
obiigationL,  although  founded  on  the  original  consideration,  was  not 
usurious  as  regarded  the  obligee,  who  was  ignorant  of  the  illegality 
of  the  first  contract.    The  second  contract  was  lawful  on  the  part 
of  the  innocent  obligee.     But  if  the  second  contract  had  been  to 
give  force  and  effect  to  the  first,  or  had  rested  upon  it  directly  as 
its  basis,  the  obligee,  however  innocent,  in  the  second  contract, 
would  not  have  been  entitled  to  recover  on  it ;  because  it  would 
have  appeared  that  the  foundation  of  the  contract  was  illegal,  the 
source,  or  consideration  thereof,  being  tainted  and  corrupt.     This, 
however,  did  not  appear  in  that  case,  for  the  corrupt  and  unlawful 
contract  was  discharged  entirely,  and  a  new  contract  was  formed 
between  different  parties,  upon  a  new  consideration,  which,  so  far 
as  it  concerned  the  obligee  in  that  contract,  was  perfectly  fair  and 
legal 

The  doctrine  on  this  subject  is  fully  explained,  and  well  settled, 
by  sundry  late  decisions  of  the  English  courts.    (8  T.  [R.  Cutb« 
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<^g«^  bert  vs.  Haley.    7  T.  R.  184,  Maddock  rs.  Hammet.    3  T.  R. 
536.    1  T.  R.  296.     3  Wiis.  350.    Doug.  036.    Peake'a  Nisi 
Prius.  200.) 
g.  ^*  If  the  obligee  or  payee  is  not  ignoraut  of  the  nsury  whieh  tainted 

the  original  contract,  he  ought  to  be  considered  portietpef  crtmintty 
and  not  entitled  to  recover. 

Whether  the  plaintifis  in  the  present  case  may  not  be  entitled  to 
recover  upon  the  principles  I  have  laid  down,  I  shall  pot  undertake 
to  decide.    If  he  is,  he  will  doubtless  recover  on  a  new  trial.    Bui 
the  plaintiffs  insist  the  defendants  are  estopped  to  take  any  advan* 
tage'of  the  plea  of  usury,  by  the  conduct  of  one  of  the  defendant* 
at  the  time  of  the  transfer  of  the  note,  and  afterwards ;  and  thslv 
at  all  events,  the  subsequent  promise  of  one  defendantt  to  pay  the 
note,  is  binding  on  him.    I  have  before  observed,  that  the  conduct 
of  one  defendant,  in  such  a  case,  cannot,  in  my  opinion,  afiect  the 
other  ;  and  that  nothing,  which  either  could  have  done  with  or  with- 
out the-  concurrence  of  the  other,  can  be  deemed  sufficient  to  give 
validity  to  a  transaction  which  was,  in  its  inception,  unlawful  and 
void.    Whether  the  subsequent. promise,  or  deceitful  conduct  of  one 
of  the  defendants,  or  both  of  them,  is,  ur  is  not,  a  sufficient  ground 
for  a  recovery,  in  another  form,  or  mode  of  proceeding,  is  a  ques- 
tion not  necessary  now  to  be  decided,  as  it  cannot  affect  the  pre* 
sent  case,  which  is  founded  on  the  original  written  promise,  made 
upon  a  consideration  alleged  to  be  usurious. 

My  opinion,  in  fine,  is,  that  a  new  trial  ought  to  be  granted ;  and 
diat  evidence  of  usury  ought  to  be  admitted  under  the  plea  of 
aeiutnpsiL 

The  covBTy  unanimously,  granted  the  motion. 
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State  o.  John  Sisson. 

Shooting  at  a  man  with  a  gun  or  pistol,  must  be  held  dangerous ;  and, 
where  death  ensues,  and  the  circumstances  of  the  case  afford  evidence 
of  express  malice,  the  offender  will  be  considered  as  guilty  of  morder. 

Motion  for  a  new  trial.    Indictment  for  murder,  tried  before 
Judge  Norr,  in  Sumter  district. 


IN  THE  STATE  OF  SOUTH  CAROUNA.  M 

It  appealed  la  evkleoee,  that  on  the  19th  February,  1611,  a  daik  ^SS!^ 
oight,  the  deceasM,  (Naves,)  came  to  prisoner'a  house,  part  of 
which  was  occupied  by  Berwick ^nd  his  family.  Deceased  came 
ioto  a  hall,  which  was  common  between  the  prisoner  and  Berwick. 
That  prisoner  came  into  the  hall,  and  ordered  the  deceased  out, 
although  a  stranger  to  him ;  cursed  him,  and  swore  he  would  DMike 
him  go«  Went  and  got  pistols.  Berwick  persuaded  Naves  to  go, 
who  went  into  the  road  near  the  house,  and  said  he  was  tttn  in 
tha  public  road,  and  asked  no  favors ;  calling  on  the  prisoner  to 
come  out  Prisoner  went  out,  and  Naves  ran.  Prisoner  returned. 
The  deceased  returned,  and  knocked  at  one  of  the  windows.  He 
had  left  his  coat  and  hat  in  the  hurry  of  his  retreat  out  of  the  hall. 
The  coat  and  hat  were  sent  out  to  him  by  Berwick.  When- the 
deceased  knocked  at  the  window,  the  prisoner  went  out  of  the 
house  at  the  back  door,  and  as  he  passed  the  comer,  cried  out, 
**  Damn  yoo.  Til  give  you  a  knocking  now !"  Soon  after  he  fired 
a  pistol,  and  mortally  wounded  the  deceased.  It  was  dark;  but  a 
man  might  be  imperfectly  seen  at  a  small  distance.  The  subse- 
qofioX  conduct  of  the  prisoner  indicated  great  unconcern,  whence 
it  was  inferred  he  ehot  off  the  pistol  merely  to  terrify,  dec. 

Blahdiho,  for  the  prisoner. 

Ebvin,  Solicitor,  for  the  State. 

BxavABD,  J.  I  am  of  opinion  the  motion,  in  this  case,  ought 
not  to  prevail.  It  is  perfectly  certain  that  Jacob  Naves  was  unlaw- 
fully put  to  death,  and  that  the  prisoner,  John  Sisson,  was  the  per- 
petrator of  the  homicide.     The  circumstances  under  which  the 

0 

homicide  appear  to  have  been  committed,  fully  warrant  the  verdict 
of  thejury. 

The  charge  of  the  judge  delivered  to  the  jury  on  the  trial,  as  it 
has  been  stated  by  him,  was  correct,  as  to  the  legal  principles  laid 
down  and  explained,  and  cautiously  guarded,  as  it  went  to  affect 
the  life  of  the  prisoner  on  trial.  If  the  shooting  with  a  pistol  was 
not  utended  to  kill  or  wound  the  deceased,  which,  however,  appears 
most  probable,  all  circumstances  considered,  it  must  have  been 
done,  at  any  xate,  to  terrify  him.  This  was  a  wanton,  unlawful, 
and  dangerous  act ;  and  appears  to  have  been  committed  without 
any  care  or  precaution  to  guard  against  the  mischief  which  ensued. 
That  the  instrument  with  which  the  mischief  was  done,  was  a 
dangerous  instrument,  and  likely  to  occasion  death,  is  evinced  by 
the  consequences  produced  by  it.  It  is  not  Uke  striking  with  a 
sMc,  not  likely  to  produce  that  effect  Shooting  at  a  man  with  a 
jgmt  or  ptetol}  if  it  be  loaded  with  powder  and  ball,  must,  on  aU 
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CouXamH,    CONSTITUTIONAL  COURT,  COLUMBIA,  MAY,  1812. 

1812. 

Abthub  Clark  6d  Co.  o.  Hbhxy  Moobb,  Esq. 

The  A.  A.  of  1758,  to  establish  the  bounds  of  the  prisons,  &«.,  ia  express, 
that  the  sheriff  shall  be  answerable  for  the  solvency  of  the  security  of 
the  debtor,  and  gives  the  plaintiff  his  election  to  proceed  against  the 
sheriff  or  the  security,  and  declares  tliat  the  sheriff  shall  ultimately  be 
liable  for  an  escape. 

MotioD  to  set  aside  a  nonsuit,  and  grant  a  new  trial. 

Case  against  the  defendant,  as  sheriff  of  Fairfield  district,  for  an 
escape,  tried  before  Grimke,  J.,  in  Fairfield  district.  The  naate- 
rial  facts  of  the  case  are  stated  in  the  following  opinion. 

C.  Clabk,  for  the  plaintiff,  cited  P.  L.  456.     1  Dall.  349. 

Evans,  contra. 

Bbbvabd,  J.  The  defendant,  as  sheriff  of  Fairfield  district,  took  a 
bond  from  the  plaintiffs'  debtor,  who  was  a  prisoner  in  his  custody,  at 
the  suit  of  the  plaintiffs,  with  security,  according  to  '*  an  act  to  esta- 
blish the  bounds  of  the  prisons,"  &c.,  passed  in  1788,  (P.  L.  450,) 
conditioned  not  to  go  without  the  bounds  or  limits  of  the  gaol*  The 
prisoner  violated  the  condition  of  the  bond,  and  escaped ;  and  his 
security  aflerwards  becoming  insolvent,  the  question  decided  by 
the  District  Court  was,  whether  the  sheriff  was,  at  all  events,  lia* 
ble  for  the  solvency  of  the  security  ?  The  court  determined  that 
he  was  not,  and  nonsuited  the  plaintiffs. 

I  am  of  opiniou  the  decision  was  erroneous,  and  that  the  motion 
ought  to  be  granted. 

The  act  of  assembly  is  express  and  positive,  **  that  the  sheriff 
shall  be  answerable  for  the  solvency  of  such  security.''  And  it 
gives  the  plaintiff  an  election  to  proceed  against  the  defendant,  or 
his  security,  or  against  the  sheriff,  in  case  the  security  should  prove 
deficient ;  and  declares  that  the  sheriff  shall  be  ultimately  liabl»  in 
damages  for  an  escape. 

Thb  coubt,  unanimously,  granted  the  motion. 
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CONSTITUTIONAL  COURT,  COLUMBIA,  MAY,  18l«.    <?•?•„??**• 
Bbit/amin  Houston  v.  Jonir  Gilbbet.  Homton 

T. 

An  exptcBB  wairanty  of  property  cannot  be  faiiiy  constnied  to  intend  an 
exckitton  of  the  natural  impbed  warranty  of  soundnesa,  4u;. 

Where  there  has  been  any  fraud  in  the  contract,  the  plainti^*  in  an  action 
of  assumpsit^  may  recover  upon  an  express,  and  also  upon  an  implied*    ^ 
warrauty ;  but  the  declaration  must  contain  a  count,  stating  the  war^ 
xanty,  and  the  breach  of  it,  with  an  express  allegation,  that  the  defend, 
ant  knowingly  sold,  &c. 

Bat  where  both  parties  may  be  presumed  to  be  ignorant  of  the  unsound- 
aeas  or  defect,  which  is  afterwards  insisted  on,  to  disannul  the  contract, 
or  for  a  reduction  of  the  original  price,  the  declaration  need  not  state  a    ^ 
scienter,  but  only,  that,  under  the  circumstances,  the  defendant  thereby 
warranted,  &c.  * 

A  declaration  may  oontam  several  counts,  and  although  one  of  them  may 
be  a  special  count,  yet  should  the  plaintiff  fail  in  the  proof  of  the  special 
count,  he  may,  nevertheless,  prevail  in  some  of  the  general  counts,  and 
the  ver^ct  for  damages,  to  any  reasonable  amount,  may  be  supported. 
Where  the  verdict  of  a  jury  is  unreasonable  and  unjust,  as  well  asunlaw- 
ftd,  a  new  trial  will  be  ordered,  although  that  verdict  may  appear  to  be  ^ 

&ir  and  equitable. 

Motion  for  a  new  JtriaL    Assompsity  tried  in  Laureos  diatriot,  be* 

foie  GUHKB,  J. 

The  ease  is  subatantially  stated  in  the  foliowing  opinion. 
Grounds  fdt  a  nmo  trioL  1.  That  the  price  actually  paid  for 
the  slave  was  recoverable  in  this  action,  and  no  more.  2.  That  the 
joiy  ought  to  have  discrimiDated  on  which  count  in  the  declaration 
their  Terdict  was  founded.  8.  That  the  plaintiff  should  not  have 
bsan  pennitted  to  give  any  other  evidence  of  warranty  than  what 
was  coDtaiaed  in  the  bill  of  sale. 

Argaed  1st  May,  ISIO,  by  S.  Farrow,  for  the  deleadantt  and 
by  NoTT,  for  plaintiff. 

For  the  defendant,  it  was  contended,  that  the  action  was  miscon- 
mvimL  It  ought  to  have  been  trespass  on  the  case  for  deceit.  At 
aifr  fstey  aetfauig  could  be  recovered  but  the  money  paid. 

For  the  plaintiff^  it  was  insisted,  that  justice  had  been  done. 
Another  trial  could  not  eventuate  more  favorably  for  the  defendant* 
The  jury  have  not  designated  the  count  on  which  they  gave  da- 
mages ;  but  if  any  count  is  good,  it  will  support  the  verdict  If 
A»  plaintiff  can  recover  in  any  other  form  of  actioni  the  ferdict 
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^^12*^'  ought  to  stand.     Bat  the  action  10  maintainable  in  this  form.     Std« 

^^^^^^^.^^  art  T.  Wilkins,  18.    Assumpsit,  a  proper  form  of  action  for  trying 

Hooiitoii    ^^  express  warranty.    So,  also,  where  au  implied  warranty  is  the 

Giftert    ^"®*^'^°*     There  may  be  difierent  actions  for  the  same  injury* 

The  plaintiff  has  a  choice  of  remedies. 

BsBTAso,  J.  This  was  an  action  of  assumpsit,  to  reooTer  the 
price  paid  for  a  negro  slave,  on  the  ground  that  the  plaintiff  was 
deceived  in  the  contract,  and  gave  a  large  price  for  the  slave,  viz., 
$500,  under  an  expectation,  which  was  well  warranted  by  the 
slave's  appearance,  that  he  was  fully  worth  that  price,  when,  in 
&ct,  he  was  not  worth  near  so  much,  being  a  notorious  runaway  ; 
and  that  his  bad  qualities  were  concealed  from  the  plaintiff  at  the 
time  of  the  sale.  The  plaintiff  gave  evidence  at  the  trial,  of  the 
bad  character  of  the  slave,  and  payment  of  the  money,  in  considera- 
tion of  the  sale  :  also,  the  defendant's  bill  of  sale  of  the  slave  to 
the  plaintiff,  warranting  the  property,  but  expressing  nothing  as  to 
his  character,  qualifications,  or  disposition.  The  defendant  ob- 
jected to  the  admission  of  any  evidence  to  prove  the  bad  charac- 
ter, or  ill  qualities  of  the  slave,  on  the  ground,  that  the  bill  of  sale, 
which  contained  the  written  evidence  of  the  contract^  was  silent 
on  that  head ;  and  that  no  verbal  testimony  could  be  given  to  add 
tothel!Rira  or  conditions  of  a  contract  reduced  to  writing;  nor 
could  any  terms  or  conditions  be  implied,  other  than  such  as  might 
arise  from  the  written  instrument  produced  in  evidence. 

This  objection  was  overruled ;  and  the  jury  found  a  verdict  for 
the  plaintiff,  in  the  following  terms :  *<  We  find  for  the  plaintiff 
seven  hundred  dollars,  and  that  the  defendant  shall  liave  his  negro 
again,  and  shall  bring  him,  at  his  own  expence,  from  Fayetteviiloy 
in  North  Carolina." 

The  motion  submitted  to  this  court  is  for  a  new  trial,  on  the 
ground,  that  as  the  action  is  to  recover  the  price  paid  for  the  slave, 
by  reason  of  unsoundness,  and  mistake  in  the  contract,  the  jury 
was  not  authorized  to  award  a  greater  sum  than  the  amount  of  the 
consideration  money  paid,  and  interest. 

It  has  also  been  contended,  that  the  evidence  which  was  objected 
to  at  the  trialy  was  improperly  admitted  to  go  to  the  jury.  But  this 
ground  was  very  little  insisted  on,  and,  therefore,  need  not  be  takea 
into  consideration.  Suffice  it  to  say,  that  in  my  opinion,  the  ob- 
jection cannot  be  maintained ;  and  that  an  express  warranty  of  the 
property  cannot  be  fairly  construed  to  intend  an  exclusion  of  the 
natural  implied  warranty  of  soundness. 

In  the  argument  on  the  first  groundt  it  was  contended^  that  the 
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Hetkm  was  misconceived  ;  and  that  to  authorize  a  recovery  on  the  ^^^^^^ 
giouods  of  frauds  or  deception,  the  plaintiff  ought  to  have  brought  ,^r>^^^^ 
trespass  on  the  case,  and  declared  speciaily  in  torL    But  it  seems  ,  Houstoa 
noiv  to  be  the  settled  law,  although  I  know  not  when  or  how  it  was    qj^^^ 
iotroduced,  that,  in  an  action  of  astumpsit^  the  plaintiff  may  reco- 
ver upon  an  express  warranty^  and  also  upon  an  implied  warranty 
where  there  has  been  any  fraud  in  the  contract.    But,  in  every  such 
easet  the  declaration  must  contain  a  special  count,  statiog  the  war- 
ranty and  breach  of  it ;  or  the  circumstsoces  of  fraud,  amounting 
to  an  implied  warranty,  with  an  express  allegation,  that  the  defend- 
ant knowingly  or  fraudulently  sold,  dsc.    In  this  State,  the  doctrine 
has  been  extended  to  cases  of  legal  fraud,  or  mistake,  where  both 
parties  may  be  presumed  to  have  been  ignorant  of  the  unsoundness 
or  defect,  which  is  afterwards  insisted  on  as  sufficient  to  disannul 
the  contract  altogether,  or  authorize  a  deduction  from  the  price 
paid.     lo  such  case,  however,  the  declaration  need  not  state  a 
idenierf  nor  a  warranty  express  ;  but  only,  that  by  selling  under 
the  circumstances  set  forth,  the  defendant  thereby  warranted,  dLC. 

It  is  steted  in  the  brief  in  this  case,  that  the  plaintiff 's  declare* 
tion  contained  several  counts,  and  that  one  of  .them  is  a  special 
counts  It  is  not  stated  what  sort  of  count  the  special  count  is.  We 
may  presume,  and,  I  think,  ought  to  conclude,  that  it  is  in  due 
him,  according  to  the  case  in  Douglas's  Reports,  18,  Stewart  v* 
Wilkins.  '  ■ 

If  so,  it  is  sufficient  to  support  the  verdict  for  damages  to  any 
reasooable  amount.  The  general  counts  are  usually  added,  in  or- 
der, that  should  the  plaintiff  fail  in  the  proof  of  the  special  count, 
he  may  nevertheless  prevail  in  some  of  the  general  counts,  and  re- 
cover back  his  money  paid« 

In  my  opinion,  it  would  be  advisable  in  every  case,  where  the 
proof  may  be  doubtful,  to  declare  specially  on  an  express  war- 
nnty«  or  an  implied  warrat)ty,  on  the  ground  of  intentional  fraud, 
in  which  the  scienter  must  be  stated,  or  some  equivalent  allegation, 
and  also  on  an  implied  warranty,  founded  on  the  ignorance  of  both  * 
the  contracting  parties,  in  which  a  scienter  need  not  be  alleged. 
Perhaps  the  latter  count  may  be  unnecessary,  as  included  in  the 
implied  warranty,  with  a  scienter^  and  would  authorize  a  recovery 
of  the  money  paid,  without  any  proof  of  knowledge  on  the  part  of 
the  seller,  if  the  defect  is  proved  to  have  existed  at  the  time  of  the 
sale.  If  the  proof  at  the  trial  should  falsify  the  express  warranty, 
or  establish  the  fact  of  the  sale  having  been  deceitful  on  the  part 
of  the  teller,  the  plaintiff  would  be  entitled  to  recover  not  only  full 
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^ists!^  tatisfacticnr  for  the  injury  he  may  have  suatainod  by  the  false  waN 
^^SJ'''^  ranty,  or  fraodolent  sale,  but  also  exemplary  damages,  to  diseourage 
Bmiitdn    falsehood  and  frauds    If  the  evidence  at  the  trial  should  be  insuffl« 
GBbert     ^'^"^  ^^  establish  a  claim  to  vindictive  damagesi  the  plaintiff  may 
Devertheless  be  entitled  to  a  rescisioii  of  the  contract*  on  the  ground 
of  ignorance  and  mistake ;  or  to  some  allowance,  by  way  of  abate* 
ment,  of  the  price  psnid^  according  to  circumstances.     The  use 
which  the  purchaser  may  have  had  of  tife  thing  sold,  if  it  has  been 
pro6table,  ought  to  be  considered.     In  England,  no  action  lies  upon  * 
an  implied  warranty  of  soundness,  except  on  the  ground  of  fraud* 
But  in  this  Slate,  it  has  been  repeatedly  held  to  lie  on  the  ground  of  • 
legal  fraud,  or  mistake. 

In  the  present  case,  it  has  not  appeared  that  the  defendant  know« 
ingly  and  fraudulently  sold  the  slave  to  the  plaintiff,  from  any  eYi<« 
dence  stated  to  us*     But  the  objection  is  not  to  the  insufiicieney  of 
the  evidence,  but  to  the  insufficiency  of  the  declaration  to  support 
the  verdict.     We  must,  therefore,  presume  that  there  was  evidence 
to  prove  the  charges  set  forth  in  the  declaration.     On  this  ground, 
I  am  inclined  to  support  the  finding  of  the  jury  ;  but  the  verdict  is 
expressed  in  such  terms,  that  I  cannot  see  how  it  can,  with  pro* 
priety,  be  sanctioned.     The  jary  must  have  contemplated  a  return 
of  the  slave  to  the  defendant,  and  damages  are  pVedicated  on  the 
aupposed  possibility  and  liability  of  the  plaintiff  to  surrender  the 
.  slave,  and  the  supposed  practicability  of  obtaining  possession  of 
him  by  the  defendant,  by  going  into  North  Carolina  for  him.     la 
some  cases  the  purchaser  has  ah  absolute  right  to  put  an  end  to  a 
contract,  and  to  return  the  thing  purchased,  or  rather  a'greed  to  be 
purchased  ;  but  this  can  only  be  where,  by  the  very  terms  of  the 
contract,  the  right  to  do  so  is  expressly  reserved.     In  such  cases 
the  contract  remains  open  until  the  purchaser  has  made  his  election, 
which  must  be  made  within  the  time  agreed  on,  or  if  no  time  be 
expressly  agreed  on,  within  a  reasonable  time.     If  the  buyer  elects* 
in  due  time,  to  disclaim,  or  disaffirm  the  contract,  he  is  bound  to 
return  the  thing,  or  subject  of  the  contract,  or  offer  to  do  ao  pur- 
suant to  the  terms  of  the  agreement,  or  if  no  time  be  agreed  on  9 
within  a  reasonable  time,  if  in  bis  power  to  do  so  ;  and  if  not  is 
bis  power,  to  give  notice  to  the  aeiler  of  bis  inability  to  do  so  within 
ii  reasonablo  time,  if  practicable. 

There  are  other  pases  wherein  the  purchaser  has  not  this  absa« 
lute  right  to  disaffirm  or  rescind  the  contract,  but  in  which  he  has  a 
1^1,  conditional,  or  qualified  right  to  do  so,  in  consequence,  not 
of  any  convention  or  agreement  of  the  partie9»  but  of  his  bavio^ 
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been  deeeiyod  and  defraaded  in  the  oontraef  •    lo  aucb  ca«M*  if  \m  ^^^9^ 
iikMins  to  disclaim  and  set  aside  the  contract  altogether,  and  re*  .^^s^^ 
claim  the  consideration  money,  and  also  damages,  it  appears  to  me   Howtoft 
oecetsarj,  to  entitle  him  to  succeed,  that  he  should  return,  or  offer    ^^|[^ 
to  retom,  the  subject  of  sale  within  a  reasonable  time  after  the  die- 
coveiy  of  the  fraud,  if  in  his  power,  or  use  due  diligence  in  order 
to  do  80,  and  give  due  notice  to  the  seller  of  his  intention  to  dis. 
claim  the  contract,  and  restore  the  subject  of  it.    If  he  dischai^es 
.hie  duty,  he  will  be  entitled  to  not  only  the  consideration  money 
paid,  upon  proof  of  the  fraud,  but  also  interest,  and  exemplary  dap 
mages  for  the  imposition  practised. 

The  subject  of  the  sale,  in  such  case,  roust  be  considered  as  be* 
longing  to  the  seller  from  the  time  that  notice  is  given  to  him,  and 
diligence  used  to  return  the  property.  But  if  the  buyer  neglects 
to  discharge  his  duty  in  such  case,  although  he  should  prove  the 
fraud,  and  should  appear  clearly  to  be  entitled  to  damages,  yet  the 
eootract  could  not  be  considered  as  rescinded,  but  still  in  force,  and 
binding  on  both  parties.  In  case  of  legal  fraud,  or  mistake,  the 
same  doctrine  would  hold  good,  only  that  the  buyer  would  not  be* 
entitled  to  any  other  damages  than  such  as  he  could  prove  he  had 
actually  suataiiied.  But  if  he  should  take  proper  measures,  and 
use  due  diligence  to  restore  the  seller  to  the  possession  of  the  sub- 
ject of  sale,  in  due  time,  he  would  be  entitled  to  disclaim  the  con*- 
tract,  and  set  it  aside,  and  reclaim  the  whole  of  the  consideration 
BMHiey  paid,  secured,  or  promised  to  be  paid. 

To  apply  this  doctrine  in  the  present  case,  it  muat  be  inquimd 
aad  aacertained,  whether  the  contract  was  legally  dissolved,  either  i 

by  the  agreement  ot  the  parties,  or  by  operation  or  implication  of 
law,  under  such  circumstances  as  were  sufficient  to  authoriie  the 
buyer  to  disclaim  and  disannul  it.  From  the  evidence  reported  to 
have  been  given  at  the  trial,  it  has  not  appeared  that  the  plaintiff 
psrformed  what  was  necessary  on  his  part,  to  do  away  the  oblige* 
tioa  to  abide  biy  the  contract.  The  jury,  therefore,  had  no  power 
to  aepeslthe  contract,  or  discbarge  the  plaintiff  from  bis  obligation 
to  oonfbrn  to  it.  But  the  jury,  it  seems  by  the  verdict,  did  under* 
take  to  rescind  the  contract,  and  not  only  to  discharge  the  plaintiff 
from  it,  and  compel  the  defendant  to  take  back  the  thing  sold,  but 
to  release  the  plaintiff  from  any  obligation  to  restore  the  thing. 

The  verdict  imposes  on  the  defendant  the  duty  of  soeki»|(,  in  a 
distant  place,  beyond  the  limifs  of  this  State,  for  the  property  in 
iiesstion ;  which,  perhaps,  he  may  never  find,  and  which,  if  found, 
b»  amf  fas  never  able  lo  obtain ;  and  get  the  eame  ag^io,  if  be  oaOf 
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^^S^'  at  his  own  risk  and  charge :  and  it  imposes  no  reciprocal  or  equiva- 
lent dutj  on  the  plaintiff. 

The  verdict,  therefore,  appears  unreasonable  and  unjust,  as  well 
as  unlawful ;  for  there  is  no  law  to  warrant  a  verdict  of  this  sort, 
if  it  were  ever  so  fair  and  equitable. 

But  this  is  not  all.  The  plaintiff  may  yet  insist,  the  verdict  to 
the  contrary  notwithstanding,  that  the  slave  is  his  property,  and 
refuse  to  surrender  his  claim  to  him  under  the  sale.  If  he  should 
do  so,  who  shall  gainsay  it  ?  Can  any  judgment  be  entered  up  for 
the  defendant  on  this  verdict,  by  which  he  may  regain  the  posses* 
sioD  of  the  slave  7  . 

New  trial  granted. 


CONSTITUTIONAL  COURT,  COLUMBIA,  MAY,  1813. 


JosBPu  Wolff  v,  Jakes  C.  Fabbell. 


In  an  action  of  trover,  the  plaintiff's  claim  was  founded-  upon  an  instru- 
ment of  writing,  unsealed,  containing  a  conditional  contract  of  sale  (bj 
Snell,  the  owner,}  of  a  slave,  by  way  of  mortgage,  to  secure  the  pj&y- 
ment  of  a  sum  of  money  due  the  plaintiff;  the  slave  was  to  remain  in 
Snell's  possession  until  the  day  of  payment,  when,  in  de&ult  of  pay- 
ment, the  plaintiff  was  to  take  possession.  The  question  was,  whether 
the  plaintiff  had  such  an  unqualified  property  in  the  slave,  as  was  suf- 
ficient to  maintain  trover.  Brbvabd,  J.,  was  of  opinion  that  no  action 
of  trover  or  detinue  could  be  maintained  by  a  mortgagee  of  a  chattel, 
until  he  had  actual,  or,  at  least,  constructive,  possession  in  law ;  that 
after  forfeiture,  the  plaintiff's  interest  in  the  mortgaged  chattel  attaches ; 
i)ut  that  where  there  had  been  no  deliveiy  of  any  sort,  and  the  mort* 
gagor  had  sold  the  slave  to  the  defendant,  the  plaintiff's  remedy  was 
not  trover  against  the  vendee  in  possession.  But  it  was  held,  by  a  ma« 
jority  of  the  court,  that  the  mortgage  did  vest  such  a  legal  right  in  the 
plaintiff  as  entitled  him  to  maintain  trover  against  a  third  person,  (upoa 
failure  of  performance  of  the  contract  by  the  mortgagor,}  before  a  fore- 
closure or  sale  under  the  mortgage ;  and  that  the  mortgagee  may  pursue 
his  property  wherever  he  can  find  it,  after  the  condition  of  the  mort- 
gage is  broken. 

Motioa  to  set  aside  a  nonsuit.    Trover  brought  to  trial  befora 
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Skith,  J.,  in  Orangeburgh  district,  for  a^  negro  slare,  which  had  ^*?^?5"'*' 
been  mortgaged  by  Snell  to  the  plniotiflT,  to  secare  the  payment  of 
a  sam  of  money  lent  by  him  to  Snell.     The  mortgage  was  pro* 
duced,  and  its  execution  proved. 

An  objection  was  made  for  ihe  defendant  to  the  relevancy  of  this 
evidence,  to  prove  property  in  the  plaintiff.  The  evidence  was  re- 
jected by  the  court,  and  a  nonsuit  was  ordered  for  want  of  evi- 
dence. 

It  appeared  that  the  proviso,  or  condition  of  the  sale,  by  way  of 
mortgage,  had  not  been  performed,  or  complied  with.  It  did  not 
appear  that  the  mortgagee  ever  had  possession  under  the  mortgage* 

Staiek,  in  support  of  the  motion.  On  default  of  performing  the 
condition,  the  mortgagee,  by  the  ternis  of  the  contract,  had  a  right 
to  enter  upon  the  lands  of  the  mortgagor,  and  take  possessioQ  of 
the  thing  mortgaged.  After  the  condition  of  the  covenant  wa* 
broken,  the  plaintiff  became  entitled  to  the  possession  of  the  slave. 
The  right  of  property  vested  in  him  legally,  subject  to  the  equity  of 
redemption.    Cited  Domat.  845.     P.  L.  8. 

FxLDBK,  corUrii,  A  mortgage  transfers  no  property.  *  It  ope- 
rates as  a  lien  merely.  The  equity  of  redemption  must  be  fore* 
closed  before  any  property  can  vest ;  or  the  mortgaged  property 
musi  be  sold  under  the  mortgage.  Cited  Pow.  on  Mortg.  24,  28. 
N.  Y.  Term  R. 

Bbevard,  J.  This  motion  is  to  set  aside  a  nonsuit,  ordered  by 
the  J)istrict  Court  of  Orangeburgh,  on  the  ground  of  a  failure  of 
necessary  evidence  to  maintain  the  action.  The  action  was  trover 
and  conversion  of  a  negro  slave. 

The  plaintiff's  claim  was  bottomed  upon  an  instrument  of  wri* 
ting,  containing  a  conditional  contract  of  sale  by  the  owner  of  the 

slave, Snell,  to  the  plaintiff,  by  way^of  mortgage,  to  secare 

the  payment  of  a  sum  of  money  lent  by  the  plaintiff  to  Snell.  By 
the  terms  of  the  contract,  the  slave  was  to  remain  in  SnelPs  pos- 
session until  the  day  of  payment,  when,  if  the  money  was  not  paid, 
with  interest,  it  should  be  lawful  for  the  plaintiff  to  take  possession 
of,  and  sell  the  slave,  in  satisfaction  of  the  debt ;  but  if  the  debt 
was  satisfied  at  the  day,  the  sale  should  be  void. 

The  paper  writing  containing  the  evidence  of  this  contract,  was 
not  sealed,  but  only  signed  by  Snell.  It  was  stated  that  the  debt 
vas  unsatisfied,  afler  the  day  appointed  for  the  payment  thereof; 
and  the  plaintiff  contends,  that  by  the  legal  operation  of  the  con- 
tract, the  mortgagee  became  proprietor  of  the  slave,  liable  to  th« 
equtj  of  redemptioD. 
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Upon  thb  ftatementy  the  paper  was  offered  io  evidence,  to  provs 
property  in  the  plHintiff,  and  was  rejected  by  the  District  Court,  id 
consequence  of  which- the  nonsuit  was  ordered. 

The  general  question  is,  whether  the  pluiniifT  had,  under  the  cir* 
camstances  of  the  case,  such  an  absolute  or  quahfied  property  in 
the  slave  in  question,  as  is  sufficient  to  maintain  trover  T  Or,  ia 
other  words,  admitting  the  facts  slated,  whether  they  would  amount 
to  the  proof  of  such  a  property  in  the  slave  as  would  entitle  the 
plaintiff  to  maintain  tttis  action  T 

The  solution  of  this  question  depends  upon  the  true  constructioa 
of  the  agreement  between  the  plaintiff  and  Snell,  and  the  law  rela- 
tive to  mortgages  and  pawns. 

Mortgages,  in  their  origin,  had  in  view  an  equal  agragrian^  m 
some  have  supposed,  by  preserving  lands  in  the  same  tribes,  or 
fiunilies. 

Their  introduction  into  England,  was,  no  doubt,  from  the  civil 
law.  That  law  distinguished  between  paioiiin^  and  hypoiheeaiumm 
Where  a  thing  was  pledged  for  money  lent,  and  was  delivered  into 
the  actual  possession  of  the  creditor,  it  was  called  a  pawn.  Hypothm 
eeatioH  was,  when  the  thing '  pledged  remained  in  possession  of  the 
debtor. 

In  both  cases,  if  the  money  was  not  repaid,  and  the  property  re- 
deemed, according  to  the  agreement  of  the  parlies,  the  creditor  vtbh 
entitled  to  an  action,  by  which  he  might  obtain  a  judicial  authority 
to  sell  the  property,  or  dispose  6f  it,  as  his  own. 

In  the  case  of  a  pawn,  the  action  was  agamst  the  penon  of  the 
debtor,  to  foreclose  him ;  because  the  pigmus  was  already  io  his 
poeneesion.  In  the  case  of  hypoikecationf  the  action  was  tarn  in 
rem,  guoai  tfi  peri<mam^  and  lay  against  whoever  had  possession. 
(Bfic.  Abr.  Tit.  Mortgage.    Domat.  Book  8.    Powel  on  Mort.) 

By  the  Uws  of  England  there  were  two  modes  by  which  laoda 
were  mortgaged,  distinguished  by  the  names  of  vadium  ototnm  and 
vaiium  mariimm.  The  first  sort  was  where  the  e^aie  woe  eon* 
esyirf,  ml»l  oiUof  the  i$$uee  and  prcfili  of  the  land  the  money  bor- 
nmnad  waa  repaid. 

The  second  sort  wim  where  an  estate  was  granted,  at  a  eeewiiy 
ibr  the  re*payment  of  the  money,  on  condition  that  the  mortgagor 
might  16  eater  upon  performance  of  the  condition  :  but  on  default 
of  payment,  the  estate  became  dead  to  the  mortgagor.  (Co.  Lilt. 
205.    2  Blac.  Com.  157.) 

This  lasl  kind  of  mortgage  was  distinguished  into  two  species^ 
1.  Mortgagee  of  the  fireehold  and  ioheritanoa.    2«  Of  taom  fbff 
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y««rt.    To  avoid  tbo  inconvenienoes  attending  mortgages  of  the  ^^SS''^ 
freehold  and  inheritance,  mortgages  of  terms  for  years  were  adopted* 
and  long  terms  of  years/ by  way  of  mortgage,  became  usuaJ.     (Co. 
Litt.  205,  Harqr.  and  fiut.  edition  in  the  notes.) 

The  last  improvement  seems  to  be  the  covenant  of  the  mortga- 
gor for  hioaself  and  his  heirs,  to  convey  the  freehold  and  inheritance 
of  tbe  mortgaged  estate,  upon  default  of  payment  at  the  day.    Ibid^ 

According  to  the  rigid  maiims  of  the  common  law,  the  mort« 
gagee,  after  forfeiture,  became  the  legal  proprietor  of  the  mortgaged 
preniisefl,  sabject,  however,  to  be  redeemed  in  equity. 

Courts  of  equity  viewed  the  transaction  as  a  per$<mal  coniraett 
jbr  the  loan  of  nwney.  The  mortgagee  was  considered  to  have  an 
equiiahle  inlerest  in,  or  lien  on,  the  land  mortgaged,  for  the  pay- 
ment uf  his  debt,  which  a  subsequent  sale  or  mortgage  could.  ex« 
tiagoieb  or  impair.  But  the  debt  was  considered  as  the  principalf 
and  the  land  the  incident ;  and,  therefore,  whenever  the  debt  was 
iatisfied»  the  interest  of  the  mortgagee  was  at  an  end,  and  his  lieQ 
was  discharged.  (1  Johns.  5tt0.)  The  mortgagor  was  still  re* 
gaided  as  the  actual  owner,  notwithstanding  the  legal  soienlnities 
alteodiiig  the  conveyance,  and  the  mortgagee  as  a  trustee  for  the 
mortgagor.    (2  Wood.  158.     2  Fonbl.  259.     Doug.  610.) 

The  mortgagor  might  redeem  at  anff  Hme  before  a  ftireclosore,  or 
wilbfa  twenty  years  after  forfeiture.  (Pow.  on  Molt.  14,  10, 149.) 
And  he  had  a  right  to  the  f099t$9um^  until  the  mortgagee  got  pos. 
session  from  him,  or  brought  an  ejectment.  (Doug.  010.)  But 
he  was  considered  as  tenant  at  will,  or  at  sufferance.  (Doug.  22f 
882,260.     3  East.  451.) 

Oar  law  is  different  from  the  English,  on  this  subject.  With  ai 
a  mortgage  was  never  a  mere  dead  pledge ;  for  the  mortgagee 
always  had  perianal  tecurityt  as  well  as  tlie  mortgage.  He 
was  doflbly  secured :  ahhough  he  could  have  but  one  satisfaction* 
(Kifk265.) 

la  this  rSSpect  it  resembled  a  pawn ;  for  a  pawnee  of  goods  has 
sdwaya  a  remedy  against  the  penon  of  the  borrower.  (Salfc.  029. 
9  Sirm.  019.)  So,  h  seems,  has  a  mortgagee  of  copy-hold  lands. 
(S  P.  Wans.  359.) 

By  oar  act  of  assembly  of  February,  1701,  mortgages  of  lands 
in  a  legal  point  of  view,  are  placed  on  the  same  footing  as 
they  are  regarded  in  equity  ;  ihat  is,  as  mere  teeurUkt^  for  the 
repeyeient  of  money,  together  with  lawful  interest :  end  the 
Bioflgagee  ban  not  maintain  any  possessory  actioii  for  the  es« 
Me  moftgifgeii  et  he  may,   by  the  English   lAr,  after   fer- 
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feilare.  .  This  act  of  assembly,  however,   relates  ooly  to  reat 
estate. 

Let  us  see  how  the  law  stands  in  relation  to  mortgages  of  per« 
sonal  chattels. 

At  common  law,  strictly  speaking*  there  was  no  such  thing. 
Lord  Coke,  however,  speaks  of  mortgages  of  moveahUi  as  well  as 
immoveable  things.  The  first  were  considered  as  quasi  moriuumr 
vadium*  (Co.  Litt.  205.)  A  persocTlil  chattel  might  be  pledged 
or  pawned.  This  constitutes  a  species  of  bailment,  called  vadium. 
The  chattel  must  be  delivered^  to  be  kept  in  the  possession  of  the 
creditor,  until  the  debtor  has  satisfied  the  debt  (Jones  on  Baiknent,^ 
117,  118.) 

The  pawnee  acquires  a  special  prapertym  If  the  pawn  be  worse 
for  using,  it  can  only  be  used  at  the  peril  of  the  pawnee ;  other* 
wise  it  may  be  used  in  a  reasonable  manner.  (Ld.  Raym.  917.) 
The  creditor  is  bound  to  restore  the  pawn  upon  payment  of  the 
debt,  or  use  due  diligence  for  that  purpose.  (Co.  Litt.  80,  a.) 
AiUr  the  money  is  paid,  for  which  the  thing  is  pledged,  or  tendered 
and  refused,  it  ceases  to  be  a  pledge.  (3  Salk.  268.)  if  no  time 
be  appointed  for  the  redemption  of  the  pawn,  it  may  be  made  afler 
the  death  of  the  pawnee,  but  not  afier  the  death  of  the  pawnor. 
(2  Litt.  Prac.  Reg.  828.  Cro.  Jac.  245.  See  2  N.  York  Cases 
in  Error,  203,  dec.  Opinion  of  Ch.  J.  Kent,  and  the  authorities 
cited.)  The  pledgor  may  redeem  after  the  day  fixed  for  payment. 
(5  Com.  Dig.  100.) 

As  visible  possession  is  the  only  index  of  personal  property^  de^ 
Koery  and  possession  seem  to  be  necessary  to  operate  a  transfer. 
Where  there  is  an  instrument  of  writing  to  evidence  the  transfer, 
possession  ought  to  accompany  and  follow  it.  (Cowp.  432.  2  Tr 
R.  587.  8  Co.  80.)  But  a  conveyance  may  be  conditional,  in 
which  case  the  continuance  in  possession  of  the  vender  is  not  con* 
sidered  fraudulent.  (Cowp.  432.)  But  it  seems  the  transfer  is 
not  effected,  and  a  right  of  property  vested,  until  after  the  mort- 
gagee or  vendee  gains  possession. 

I  do  not  find  this  p^iilbn  laid  down  in  any  book,  in  plain  terras^ 
but  it  appears  to  me  to  result  from  all  the  cases  and  docurine  I  have 
met  with  on  the  subject.    . 

It  is  laid  down  as  a  principle  decided  in  equity,  that  a  ship  at 

aaa  may  be  mortgaged ;  and  if  the  mortgagor  takes  all  methods  to 

get  possession,  such  as  a  bill  of  sale,  dec,  it  will  be  out  of  the  stat. 

Ja.L    2Ve8.  272. 

The  bill  of  saloy  I  suppose}  was  considered  as  equivalent  to  sc« 
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tual  delivery,  being  such  a  delivery  as  the  subject  matter  admitted  ^£T^ 
of;  aa  the  delivery  of  the  grand  bill  of  sale,  which  is  usual  in  the 
sale  of  a  ship.     (2.  T*  R.  462.     Abbott  on  Shipping.) 

In  such  mortgages  of  a  ship,  there  is  a  proviso^  that  the  mortga« 
gor  shall  continue  in  possession  until  failure  of  payment.     This 
sort  of  mortgage  seems  to  Lave  arisen  out  of  a  spirit  of  commerce, 
and  forms  an  exception  to  the  general  rule.     By  the  mercantile 
law,  a  ship  may  be  hypothecated  in  foreign  parts,  by  the  master,  as 
a  security  for  a  debt  contracted  on  account  of  the  ship.  (Abbot,  112.) 
These  bottomry  contracts,  however,  do  not  transfer  the  property, 
bat  only  give  the  creditor  a  privilege  or  claim  upon  it,  to  be  car 
ried  into  effect  by  a  legal  procedure  in  rem.    (Abbott,  117,   120.) 
No  property  vests  in  the  mortgagee  until  after  he  obtains  possession 
by  some  lawful  means.     Indeed,  it  was  formerly  held  in  equity^ 
that  if  the  mortgagee  permits  the  mortgagor  to  keep  possession^ 
and  have  the  disposal  of  the  thing  mortgaged,  it  is,  as  to  creditors, 
fraudulent  and  void,  as  it  gives  the  mortgagor  a  false  credit.     (2 
Wils.  260.     Rjali  v.  Role.)     And,  in  the  same  case,  it  was  said, 
thai  a  mortgagee  of  goods  moveable,  and  choses  in  action,  is  the 
true  owner  of  them,  and  that  they  ought  to  be  delivered  to  him  as 
much  as  they  may*     But  this  doctrine  was  controverted  in  a  8ub« 
sequent  case,  in  which  it  was  held  that  the  mortgage  of  a  ship  is 
good  without  delivery,  but  the  mortgagor  is  not  owner,  untU  he  hoM 
poesestion,  for  that  is  the  essence  of  the  contract.     (1  H.  Blacks. 
114.)     The  contract  in  such  case  is  valid,  if  free  from  actual  fraud, 
although  the  mortgagor  retains  possession,  if  the  terms  of  the  con- 
tract require  it.     This  agrees  with  the  law  in  relation  to  mortga- 
ges of  lands,  except  that  in  the  case  of  lands,  the  mortgagee,  ac- 
cording to  the  English  law,  may  lawfully  bring  an  action  of  eject- 
ment against  the  mortgagor  in  possession,  to  recover  the  posses- 
lion  from  him  without  ever  having  had  actual  possession  himself. 

It  Appears  to  me  no  action  of  trover  or  detinue  can  be  maintained 
by  vhe  mortgagee  of  a  chattel,  until  he  has  had  actual  possession, 
or,  at  any  rate,  a  constructive  possession  in  law.  The  law  may,- 
not  withstanding  any  seeming  diversity,  be  considered  as  uniform  itk 
its  operation,  if  we  advert  to  the  fiction,  or  rather  string  of  fictions^ 
by  which  the  action  of  ejectment  is  maintained  ;  and  that  the  plaintiff 
is  supposed,  in  all  cases,  to  have  had  possession,  and  to  have  been 
unlawfully  ejected.  Lease,  entry,  and  ouster^  cannot  be  disputed 
by  the  defendant,  who  must  defend  himself  on  his  right  or  title  to 
the  possession. 

The  practice  of  mortgaging  or  pawing  slaves,  in  this  country,  ib 
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Otm^CtrnHf  probably  as  ancient  as  the  introduction  of  slavery  into  it.  An  act  of 
assembly  of  1698,  '<  to  prevent  deceit,  by  double  mortgages,"  dccj 
speaks  of  mortgages  of  oegroesi  and  other  goods,  as  io  commoa 
use  at  that  time.  This  act  does  not  seem  to  require  the  registry  of 
mortgage  deeds  as  necessary  to  their  validity  ;  but  fives  a  prefer 
rence  to  the  first  recorded  deed,  where  there  are  two  mortgages  of 
the  same  property. 

The  limitatioa  act  of  1712,  sections  H  ^^A  1^9  limits  the  time 
for  the  equity  of  redemption,  wher^  negroes  and  other  chattels  have 
been  told,  and  actually  deliveredi  by  way  of  mortgage.  Where 
there  has  not  been  an  actual  delivery,  the  time  for  the  equUy  of 
redemption  is  not  limited ;  and  the  mortgagee  must  bring  a  bitt  to 
foreclose.  And  this  seems  to  me  necessary  to  be  done,  in  order  to 
obtain  posseanoUf  unless  the  possession  can  be  acquired  by  the  coq- 
seot  of  the  mortgagor,  or  l^y  some  other  means,  without  a  breach 
of  the  peace.  The  mortgagor,  however,  has  a  remedy  on  the  con- 
tractf  and  the  personal  security  of  the  mortgagee,  independent  of 
bis  relief  in  equity  ;  and  he  may  pursue  all  his  remedies  at  the  same 
time.  As  to  what  shall  constitute  a  mortguge,  no  particular  words 
or  form  of  conveyance  are  necessary.  (Co.  Litt.  205,  a.  note. 
Harqr,  and  But.  edition.)  To  maintain  aa  action  of  trover,  the 
plaintifi*  must  prove  an  absolute  or  special  property  in  the  thbg^ 
which  is  the  subject  of  the  action. 

The  mortgagee  of  any  property  has  but  a  special  or  qualified 
property,  unless  there  has  been  a  foreclosure  in  equity,  or  the  equity 
of  redemption  has  been  barred  by  limitation  of  time.  Before  for- 
feiture, and  whilst  it  remains  uncertain,  whether  the  mortgagor  wiU 
perform  the  condition  at  the  time  limited,  or^  not,  the  legal  ea- 
tate  is  clearly  in  the  mortgagor.  (Bac.  Abr.  Tit.  Mortgage.) 
There  must  be  a  right  of  possession,  as  well  as  of  property,  to 
maintain  trover.     (7  T.  R.  9.) 

He  who  has  the  absolute  or  general  property,  may  support  tliis 
action,  although  he  has  never  had  the  actual  possession ;  for  it  if 
a  rule  of  law,  that  the  property  of  personal  chattels,  drawt  to  it  tic 
poeeession.  (Latch.  214.  BulLN.  P.  33, 35.  7  T.  R.  12.)  Qui 
he  who  has  only  a  special  property,  it  seems  to  follow,  mu4  hav^ 
bad  actual  possession. 

Posf essiofi  aJonet  will  be  sufficient  against  a  wrongdoer.  (1  Salk* 
SOO.  Cro.  Eliz.  819.  1  Str.  505.)  He  who  has  only  a  speoial 
property  may  support  the  action  against  a  stranger  who  takee  the 
ehtatd  in  question,  out  of  his  possession.    (Bull.  N.  P.  88«)    BcHl 
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be  Moaot  maiotatik  the  action  against  him  who  hia  the  general  ^g^|^ 
property.    (1.  T.  R.  651.)  >^*v-^/ 

In  the  present  case  we  are  not  to  know  how  the  defendant  Wolff 
claimed.  He  might  have  had  the  general  property,  or  he  migkl  f^J^ 
have  been  a  stranger.  The  evidence  did  not  come  out ;  and,  there, 
fore,  we  ought  to  presume  in  favor  of  the  plaintiff,  every  thing  we 
legally  may.  We  ought  to  regard  the  defendant  m  a  stranger.  But 
we  cannot  presume  that  he  took  the  slave  out  of  the  possession 
of  the  plaintiff;  hecause  that  point  seems  to  have  been  conceded 
that  he  did  not,  and  that  there  was  not  a  tortious  taking. 

It  la  a,  dictum  of  Eyre,  C.  J.,  (1  Bos.  and  Pul.  44.)  that  a  per. 
son  who  has  only  a  ipecial  property^  may,  in  some  cases,  maintain 
trover^  although  he  has  never  had  possession  ;  and  he  instances  the 
case  of  a  factor,  to  whom  goods  have  been  consigned,  and  who  baa 
nerer  received  them. 

■ 

With  submission  to  so  respectable  a  name,  I  must  be  permitted 
to  say,  that  I  do  not  admit  the  position  in  its  full  unqualified  extent, 
aud  I  am  far  from  being  satisfied  that  the  instance  given  goes  to 
estaUiah  it.  If  the  action  can  be  maintained  by  a  factor,  or  con- 
signee, under  the  circumstances  stated,  it  must  be  against  a  gtran^ 
geTf  and  wrongdoer,  and  not .  a  subsequent  purchaser,  tonu  fide» 
In  that  ease,  the  goods  may  be  considered  as  delivered  to  the  con. 
atgoee,  when  they  are  delivered  on  board  the  ship,  or  other  con*  * 
veyancoi  by  which  it  is  sent  to  the  factor ;  and  the  goods  accom- 
pany and  follow  the  consignment.  The  person  having  charge  of 
goods  thos  consigned,  may  well  be  considered  the  agent  or  servant 
of  the  consignee,  as  well  as  of  the  consignor.     So  that  there  ia^  * 

in  aech  case,  a  eonstmetive  delivery,  if  not  an  actual  delivery,  suf- 
ficient to  vest  a  qualified  or  special  property,  a  right  of  posseasion, 
in  the  factor.  No  other  instance  is  given,  or  referred  to,  and  I  am 
not  awaie  of  any  other,  by  which  the  position  is  supported.  If, 
after  consignment,  the  consignor  shall  re^possess  himself  of  the 
goods  consigned,  and  sell  them  to  another  person,  or  keep  them  him- 
eelfi  the  action  certainly  wouki  not  lie.  It  is  presumed  Lord  Eyre 
meant  to  say,  that  the  action  might  be  maintained  by  one  having 
the  special  property,  although  be  never  had  actual  possession  him- 
self, Against  a  stranger,  or  wrongdoer.  This  is  admitted.  But  in 
the  present  ease  I  cannot  see  any  ground  uj^on  which  we  can  ud- 
mit  a  constructive  possession.  AAer  forfeiture,  when,  and  not  be- 
fore, the  plaintiff's  interest  in  the  slave  attached,  there  was  no  de* 
fiveiy  of  any  sort,  nor  any  act  done,  which  can  be  considered  as 
e^prndsot    It  is  understood  the  mortgagor  afterwards  sold  the  slave 
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to  the  defendant  The  prior  equitable  lien  could  not  be  defeated, 
or  impaired,  by  any  subsequent  sale,  however  fair  it  might  be.  But 
the  question  is  not,  whether  the  mortgage  continued  valid,  and  suf- 
ficient,  Dotwithstanding  the  sale,  but  whether  trover  can  be  main- 
tained by  the  mortgagee,  who  never  had  possession,  against  the 
vendee  in  possession,  or  any  other  person  in  possession,  who  has 
obtained  a  peaceil>Ie  possession  from  the  general  owner,  or  any 
other.  I  can  find  no  case  in  any  English  authority,  bearing  on  this 
point  directly. 

In  the  case  of  Clnyton  v.  Hill,  in  the  Court  of  Appeals  in  Vir- 
ginia, (1  Washington,  177,)  it  was  decided  that  a  mortgage  of 
slaves  was  not  void  by  reason  of  the  mortgagor's  retaining  posses, 
sion  of  them  after  the  mortgage,  as  a  statute  law  of  Virginia  re- 
quires all  mortgages  to  be  registered  in  a  public  office,  which  had 
been  complied  wiih.  This  decision  was  recognized  by  the  Supreme 
Court  of  the  United  States  as  correct. 

This  agrees  with  the  English  decision  before  noticed.  (1  H.  BL 
Rep.  114.)  In  the  case  of  the  United  States  v.  Hood,  (8  Cranch, 
89,)  the  Chief  Justice  observes,  that  the  possession  of  .mortgaged 
property  always  remains  with  the  grantor  until  the  creditor  becomes 
entitled  to  the  possession  of  it  by  the  terms  of  the  contract ;  and 
that  such  possession  of  the  grantor  is  not  fraudulent.  The  ques- 
tion, however,  still  remains  unanswered,  in  what  manner  is  the  cre- 
ditor to  obtain  possession  ?  As  to  mortgages  of  land,  the  mode  ia 
England  is  by  an  action  of  ejectment.  Our  act  of  assembly  takes 
away  this  remedy.  As  to  mortgages  of  goods,  I  presume  the 
mode  by  which  possession  is  obtained  are  those  I  have  already  sug* 
gested.  Where  there  has  been  an  hypothecation,  properly  so  called, 
the  proceedings  must  be  against  the  ship  itself,  according  to  the  lair 
which  governs  in  Courts  of  Admiralty  jurisdiction. 

In  the  case  of  Barrow  v.  Paxton,  (5  Johns.  N.  Y.  T.  R.  258,) 
the  action  was  trover,  as  in  this  case,  and  the  plaintiff  claimed  as 
mortgagee  of  certain  chattels.  The  mortgagor  had  delivered  one 
article  in  the  name  of  the  rest,  at  the  time  of  the  mortgage  ;  but 
the  agreement  was,  that  the  mortgagor  should  retain  possessioo. 
The  mortgagor  afterwards  disposed  of  part  of  the  mortgaged 
property  to  the  defendant,  who  held  by  a  bill  of  sale  from  him. 
The  action  was  held  to  lie  :  and  the  court  said  <'  a  mortgage  may 
be  good  without  a  delivery."  In  the  mortgage  deed,  it  seems,  there 
was  a  proviso,  that  upon  performance  of  the  condition  the  assign- 
ment of  the  mortgagor  should  be  void.  There  was  a  delivery  of  a 
spoon,  in  the  name  of  the  whole  mortgaged  chattels :  but  I  cannot 
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«nderatand  how  a  formal  delivery,  before  the  condition  was  brokeot  ^^^!^ 
coald  be  held  to  relate  to  the  time  when  the  interest  vested  in  the  ^^^^^^^ 
mortgagee,  viz.,  at  the  time  of  forfeiture.     Gould  the  delivery  have     WoMT 
a  prospective  operation  ;  or  could  the  forfeiture  relate  back  to  the     ui^^^y 
time  of  delivery  ?     I  confess  my  inability  to  reconcile  this  decision 
with  the  authorities  and  cases  already  considered,  or  taken  notice 
of,  and  the  principles  which  appear  to  have  governed  them.    There- 
fore, aUhooffh  1  entertain  the  greatest  respect  for  the  court  by  which 
the  decision  was  made,  I  cannot  yield  my  assent  to  it,  at  least  so 
far  as  to  take  it  for  the  rule  by  which  the  present  is  to  be  determined. 
And  I  can  see  no  necessity  for  doing  so,  as  the  plaintiflT,  although 
be  should  not  be  entitled  to  this  action,  is  not  destitute  of  an  ade- 
quate remedy.     He  is  not  in  a  worse  situation  than  a  legatee,  who 
cannot  sue  at  law  for  a  legacy,  although  he  be  clearly  entitled  to  it, 
upon  the  plainest  principles  of  justice.     And  many  other  cases  be- 
sides might  be  mentioned,  in  which  the  hardship  would  be  at  least 
equal  to  any  which  the  present  case  involves. 

Upon  the  whole,  my  opinion  is,  that  the  motion  ought  not  to 
prevul. 

NoTT,  J.  This  was  an  action  of  trover,  to  recover  a  negro 
slave,  tried  before  Judge  Smith,  at  Orangeburgh.  The  plaintiff 
bad  taken  a  mortgage  of  the  negro  in  question,  from  one  Snell,  re» 
deemable  upon  the  payment  of  a  certain  sum  of  money,  on  a  future 
day.  Snell  continued  in  the  possession  of  the  negro,  and  pre- 
vious to  the  day  of  payment,  sold  him  to  the  defendant. 

The  presiding  judge  granted  a  nonsuit,  on  the  ground  that  the 
mortgage  did  not  vest  such  a  legal  right  in  the  plaintiff  as  entitled 
kimto  maintain  this  action.  I  am,  however,  of  opinion  that  socb  a 
right  did  vest  in  him,  and,  therefore,  the  nonsuit  ought  to  be  set  aside. 
Every  mortgage,  prima  faciCf  conveys  a  legal  right  to  become  voidt 
an  a  condition  subsequent,  which  it  is  incumbent  on  the  mortgagor 
to  prove.  Whether  the  want  of  deliveryy  or  any  circumstances 
attending  the  transaction,  afforded  such  presumption,  or  evidence 
of  fraud,  as  would  prevent  ^the  plaintiff  from  recovering  on  the 
merits,  should  have  been  submitted  to  the  jury,  but  could  not  have 
been  taken  advantage  of  by  way  of  nonsuit.  The  motion,  there* 
fore,  ooght  to  be  granted. 

CoLoocK,  J.  On  the  aigument  of  this  case,  I  was  inclined  to 
thiak  that  the  opinion  of  the  court  below  was  correct,  and  that  the 
mongBge  thookl  not  have^been  given  in  evidence.    Bat,  on  iarther 


78  BREVARD'S  REPORTS  OF  DECISIONS 

C^miCowHf  confiideration,  I  am  induced  to  think  a  mortgagee  may  maintain 
^^^^.^  action  of  trover  against  a  third  person.  In  England,  the  mortgagee 
\^f^  majr  maintain  his  action  even  against  the  mortgagor  ;  DouglaSi  22 ; 
▼.  Kuch  V.  Hall,  1  T.  R.  •  382,  3  ;  fiirch  v.  Wright ;  and  after  the 
Stat.  4th  of  Ann,  which  does  away  the  necessity  of  attornment,  he 
may  maintain  his  action,  or  distrain  for  rent,  against  a  tenant* 
Douglas,  279.  Moss  v*  Galtimore.  But  by  our  act  of  assembly, 
the  right  of  the  mortgagee  to  maintain  ejectment  against  the  mort* 
gagor  is  taken  away.  1  vol.  p.  65.  It  appears  to  m J,  if  this  re« 
medy  is  not  given,  that  the  mortgages  of  personal  property  would 
bb  wholly  ineffectual.  In  the  case  of  Atkinson  v.  Mating  and 
others,  2  T.  R.  462,  the  ship,  which  was  recovered  by  the  plain- 
tiff, was  at  sea  when  mortgaged,  and,  of  coarse,  no  delivery  could 
be  made.  It  seems  to  be  conceded,  that  the  mortgagee  is  const* 
dered  as  being  in  possession,  from  the  execution  and  delivery  of 
the  mortgage,  in  the  same  manner  that  the  assigns  of  a  bankrupt 
are  considered  to  be  in  possession  of  the  goods  of  the  bankrupt 
assignee,  and  may  maintain  trover  for  the  recovery  of  them*  7 
T.  R.  812.  The  mortgagee  is  the  absolute  and  true  own^n  8 
Cranch,  p.  140,  4,  and  1  Vez.  Ryall  v.  Rowles. 

I  am,  upon  these  authoritiea,  and  for  these  reasons,  of  opinion 
that  the  motion  be  granted. 

Bat,  J.  Upon  the  argument  of  this  case,  I  was  rather  inclined 
to  think  that  the  right  of  property  was  iiot  absolute  in  the  mortga- 
gee, until  after  a  foreclosure,  or  a  sale  under  the  mortgage,  which » 
in  this  country,  has  been  considered  as' tantamount  to  a  foreclosure. 
But  upon  reconsidering  this  case,  I  am  now  very  clearly  of  opinion 
that  upon  failure  of  paymant  of  the  money,  or  performance  of  the 
condition  in  the  mortgage,  the  property  becomes  absolute  in  the 
mortgagee.  Before  the  failure  of  payment  of  the  money  mentioned 
in  the  proviso,  the  legal  estate  is  still  in  the  mortgagor,  and  only  a 
4M>nditional  one  in  the  mortgagee.  But  after  failure  of  payment  of 
the  money,  it  is  no  longer  conditional  in  the  mortgagee,  but  abso* 
lute ;  and  it  is  gone  in  law  from  the  mortgagor  forever,  subjectt 
however,  in  equity,  at  any  time  before  foreclosure,  to  the  right  of 
redemption,  upon  payment  of  principal  and  interest  of  the  mortgage 
money.  2  Bl.  C.  158.  8  Bac.  Tit.  Mortg.  635.  Taking  it  then 
fbr  granted,  that  the  property  is  absolute  in  the  mortgagee  after 
failure,  it  follows,  as  a  natural  consequence,  that  he  may  pursoo 
hie  property  wheresoever  he  can  find  it ;  for  the  right  of  propertjf 
givw  the  i^t  of  remedy,  and  he  may  take  it  out  of  the  poMosflioB 
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of  the  mortgagor  himself,  or  out  of  the  possesfdon  of  any  other  ^^'£^' 
perapa  who  may  have  it  by  transfer  or  sale,  if  he  can  procure  auch 
poaaession  peaceably  ;  or,  upon  demand  and  refusal,  may  maintain 
39  aciioy  of  trover  fpy  it ;  fcur  he  who  has  the  first  mortgage  shall 
pfevail  over  all  other  mortgages  or  conveyances  whatever.  Equ. 
Cabr.  320.     3  Bac.  642. 

The  civil  law  ia  very  full  upon  this  right  of  the  creditor,  to  pur- 
sue the  thing  mortgaged  in  the  hands  of  any  person  in  whose  pos* 
sestton  it  may  be  found ;  1  Doroat.  343,  ^c.  ^c. ;  and  the  com« 
moD  law,  in  this  respect,  is  borrowed  from  the  civil  law. 

It  has  been  the  custom,  from  time  immemorial  in  this  country, 
for  the  mortgagee,  afier  failure  of  payment  of  the  money  men- 
tioned in  the  proviso,  io  seiee  the  negroes,  or  other  chattelsi  and, 
oiler  du\y  advertising,  to  sell  them  towards  pi^nMent  sj(kI  aatiafajQtion 
af  the  debl.  And,  indeed,  thia  custom  seeioa  lo  have  given  rise  to 
the  eommoD  oovenant  in  almost  every  mortgage  deed,  to  empower 
the  mortgagee  to  seize  and  sell,  and  to  return  the  overplus,  if  any, 
to  the  mortgagor,  which,  in  fact,  ia  only  a  declaration  of  the  com* 
mon  law  right  which  would  exist  without  it.  And,  although  it  is 
usual  and  common  to  put  such  mortgages  into  the  handa  of  the 
aheriff  to  aeize  and  sell,  yet  he  only  acts  as  the  agent  of  the  mort- 
gageei^  and  not  in  his  official  capacity  of  sheirifi*.  This  custom, 
however,  is  a  very  commendable  one,  as  the  aheriff  of  a  district  ia 
always  supposed  to  be  highly  trustworthy,  and  a  very  proper  persw 
to  conduct  such  sales. 

Upon  the  whole,  I  am  of  opinion  that  the  nonsuit  should  be  set; 
aiide,  and  a  nsw  trial  granted. 


GBoq^,^  J«9  concurred  with  Bat,  J. 
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Biotu^         (Present-Fudges  John  Fauohbrbavd  (trimkb,  Elihv  Hall  fi^Tr 
tr.        Joseph  Bkbyard,  William  Smith,  Abraham  Nott,  and   Cbablbp* 
DaTMUon.  j^j^j,   Colcock,  Esquires.) 

Jambs  Roach  t).  John  Davidson. 

* 

A  widow,  being  entitled  to  one  third  of  the  real  and  personal  estate  of 
her  husband,  by  deed,  conveyed  to  the  defendant,  for  valuable  considers^ 
lion,  all  her  right  rf  doxoer  to  the  land  in  question ;  by  virtue  of  which,, 
he  took  possession,  and  claimed  all  the  title  and  interest  of  the  widow 
as  parcener^  and  offered  the  deed  in  evidence,  to  prove  his  right.  The 
deed  being  objected  to  as  irrelevant,  it  was  held,  that  it  could  not  le- 
gally be  considered  as  conveying  more  than  the  widow's  right  cf  dower 
at  common  law,  and  not  the  portion  she  was  entitled  to  by  act  of  ae- 
sembly ;  and  that  the  defendant's  right,  under  the  deed,  to  entet  and 
possess  the  land,  could  not  be  maintained. 

The  nature  of  the  widow's  quarerUiihs  is  not  an  estate  in  land,  but  a  mere 
personal  privilege  ;  and,  during  its  continuance,  is  considered  as  con- 
tinuing her  husband's  estate,  and  not  as  having  an  estate  of  her  own. 

Bretabd,  J.     The  action  was  trespass  quare  clausum  fregit. 
The  locus  in  quo  belonged  to  Thomas  Roach,  the  father  of  the 
plaiatiff,  who  died  intestate,  after  the  act  of  assembly  was  passed, 
which  abolished  the  right  of  primogeniture,  leaving  a  widow  and' 
foar  children. 

The  widow  being  entitled  to  one  third  part  of  the  real  as  well  as 
personal  estate  of  her  husband,  under  the  act,  conveyed  to  the  de- 
fendant, for  a  valuable  consideration,  by  deed,  aU  her  right  ofdowerr 
in  and  to  the  land  in  question. 

The  defendant  entered  into,  and  took  possession  of  the  land  in 
virtue  of  the  said  deed,  claiming  all  the  right,  title,  and  interest,  of 
|be  widow,  as  parcener,  under  the  said  act  of  Assembly,  as  status 
taiy  heir. 

It  was  insisted  for  the  defendant,  that  the  deed  was  intended  to 
convey  aU  the  mdow^s  estate  in  the  land,  and  that  her  doioer  by  ther 
common  law  must  be  out  of  the  question,  as  it  was  not  her  best 
estate.  But,  at  all  events,  it  was  further  insisted,  as  the  widow  was 
entitled  to  continue  on  the  land  until  her  dower  was  assigned,  she 
might  transfer  her  right  of  possession ;  and  as  her  dower  was  not 
assigned,  the  defendant  was  entided  to  keep  possession,  ia  her  naine, 
ttotil  it  was  assigned. 
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tJpon  these  grouode  the  defendant  offered  the  deed  in  evidenee«  ^^^ 
to  prove  his  right  to  enter  and  poasess. 

This  evidence  was  objected  to  as  irrelevantt  and  insufficient  to 
answer  the  purpose  for  which  it  was  offered  ;  and  it  was  rejected 
hy  the  court  on  the  ground,  that  it  only  conveyed  the  right  of  dower 
of  the  widow  at  common  law,  and  not  the  part  she  was  entitled  to 
claim  by  the  act  of  assembly  :  and.  that  the  widow  was  not  entitled 
to  the  possession  of  the  land  before  the  assignment  of  the  dower; 
and  then  only  to  the  part  assigned ;  and'that  her  dower  had  not 
been  assigned. 

It  did  not  appear  that  the  trespass  complained  of,  was  for  any 
act  done  on  the  land,  within  forty  days  after  the  death  of  the  intee* 
tatOy  so  as  to  bring  in  question  the  widow's  quarentine.  It  was 
nevertheless  contended,  that  the  widow  was  entitled  to  hold  pos- 
sessioB  of  the  lands  in  the  actual  occupation  of  the  intestate  .ai  his 
death,  until  the  assignment  of  her  dower,  and  even  after  the  lapse 
of  forty  days.  • 

The  jury  found  a  verdict  for  one  hundred  and  thirty  dollars  for 
die  plaintiff* 

A  new  trial  has  been  moved  for  oh  two  grounds ;  First,  because 
the  evidence  which  was  offered  and  rejected,  ought  to  have  been 
sulmitled.  And,  secondly,  because  the  damages  found  are  exces- 
sive*' 

On  the  first  point,  I  agree  with  the  judge  who  presided  at  the 
trial-  The  deed  cannot,  legally  be  considered  to  convey  more  than 
tbe  widow's  right  oj  dower. 

It  may  be  that  her  intention  was  to  convey  her  best  interest  in 

tbe  land,  and  that  such  was  the  understanding  of  both  the  parties ; 

bat  this  meaning  cannot  be  collected,  or  inferred  from  tbe  deed : 

and  no  court  can  lawfully  give  a  construction  to  a  written  instru- 

meat,  codtrary  to  its  plain  import,  in  order  to  favor  a  conjectural 

meaning.     We  must  understand  jQrom  the  deed,  that  the  widow  had 

elected  to  waive  her  claim  to  a  distribution  of  her  husband's  estate, 

accor£ng  to  the  statute,  and  relied  on  her  common  law  right  of 

dower.    This  she  might  do ;  and  motives  sufficiently  strong  may 

be  ^apposed  to  justify  such  a  choice.    At  any  rate,  as  she  had  the 

right  to  do  so,  we  are  bound,  from  the  language  of  the  deed,  to  pre* 

amne  that  she  intended 'to  do  so. 

How  far  the  widow  is  oUiged  by  this  deed  to  desist  from  any 
fatare  claim  under  the  statute,  as  distributory  heir,  and  content  ber- 
BtAt  ^with  the  common  law  provision  she  seems  to  have  chosen,  is 
not  a  subject  of  inquiry  necessary  to  the  decision  of  this  case.   The 

VOL.  in.  .11 
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^bS^  Mwtefey  if  it  be  one,  in  all  probability,  admits  of  a  sufficient  remedy 

^^r^/^^  somewhere.      The  question  at  present,  is  only  as  to  the  meaning 

Ad&eh     and  legal  effect  of  the  deed,  as  it  respects  the  defendatUf  who  claims 

On  this  point,  it  appears  to  me,  there  can  be  no  doubt.    It  con- 
veys the  widow's  dower,  and  nothing  more.    Still,  however,  the 
X     question  remains,  was  the  deed  properly  refused  admission  as  evi< 
dence  ?    I  am  clearly  of  opinion  it  was  properly  refused. 

It  was  not  pretended  that  dower  was  assigned,  and  until  the 
dof^er  is  assigned,  the  widow  is  not  entitled  to  enter  and  have  pos^ 
session.  (Bac.  Abr.  <'  Dower,"  let.  G.)  But  the  widow  was  en- 
titled lo  her  quarantine,  it  has  been  contended,  and  to  keep  posses* 
fton  until  her  dower  is  assigned.  The  answer  to  this  is,  that  (he 
deed  does  not  profess  to  convey  any  right  of  this  sort,  but  only  tUcr 
widow's  right  of  dower,  which  is  a  right  very  different  from  that  of 
quarentine. 

But,adiftitting  the  construction  contended  for,  and  that  the  widow's 
quarentine  may  be  intended,  still  the  right  of  the  defendant  under 
the  deed,  to  enter  and  possess  the  land,  cannot  be  maintained. 

What  is  the  nature  of  the  widow's  quarentine  1  It  is  not  an  estate 
in  land,  but  a  mere  personal  privilege,  founded  in  that  tenderness 
and  generosity  which  the  indulgent  policy  of  the  law  extends  to 
forlorn  and  helpless  widows. 

Before  the  conquest  in  England,  it  seems  this  privilege  continued 
a  whole  year.    It  was  afterwards  abridged  by  custom  to  forty  daytr^ 
.  which  term  was  finally  established  by  the  great  charter. 

During  the  quarentine,  the  widow  is  considered  as  eontinuing  her 
husband^s  estate^  and  not  as  having  an  estate  of  her  own.  lo  die 
exercise  of  this  right,  she  claims  jparamoun^  to  the  heir,  and  not  under 
him.  (2  Bac.  Abr.  127.  3  Bl.  Com.  135.  2  Woodd.  2S.  Co. 
Litt.  30,  87.  9  Vin.  Abr.  258.  Dy.  278.  2  Inst.  17,  481.  Co. 
Litt.  82,  a.  34.  5  Com.  Dig.  2  Hayw.  188.  7  Johns.  N.  Y. 
Rep.  247.    Jackson  v.  O'Danahy.) 

For  all  these  reasons,  my  opinion  is,  that  the  deed  was  properly 
rejected  as  irrelevant,  and  inadmissible  evidence. 

With  regard  to  the  second  point,  although  it  does  strike  me  thai 
the  damages  are  unreasonably  high,  yet  I  am  ignorant  of  any  cer- 
tain standard  by  which  the  court  is  authorized  to  measure  the  Al. 
mages,  so  as  to  pronounce  clearly  and  satisfactorily  that  the^e  da* 
mages  are  excessive.  This  was  a  question  exclnsitely  within  th6 
province  of  the  jury,  who  had  the  evidence  before  them,  and  wh6 
were  most  competent  to  decide  on  the  credibility  of  the  witbessw. 
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and  the  force  of  their  testimonj.    As  I  have  na  leason  to  dit pate  ^^^^^^^ 
the  iatel^gexice  and  understanding  of  the  jury,  any  more  than       ^^ 
their  integrity,  I  cannot  consent  to  interfere  with  their  verdict*  j^  ^^^ 
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JBgpofie  RoBBST  Fbamcxs  WiTHBBB,or  RoBBBT  Fbancis  With. 
JBBs  V.  Thb  Coboosbionebs  of  thb  Roads  for  Claremont  Co» 

An  application  was  made  for  a  writ  of  prohibition,  onmotionf  without  hearing 
the  other  party  on  a  rule  to  shew  cause,  which  was  refused :  Bbbyabi), 
J^  being  of  opinion,  that  the  party  applying  for  such  writ,  should  first 
be  ordered  to  declare  in  prohibition,  to  put  the  question  of  fact  in  train 
for  trial  by  a  jury,  in  order  to  ascertain  the  right  of  the  applicant  to  the 
writ. 

The  expression  of  the  A.  A.  of  1788,  **  to  make,  alter,  and  keep  ak  re- 
pair,*' if  oonstrued  secundum  svbjectam  materiam,  means  only  such  roads 
as  aie  or  shall  be  laid  out  by  legislative  authority,  and  not  the  vesting 
of  a  discretionary  power  in  the  commissioners  to  lay  out,  make,  alter, 
and  keep  in  repair,  any  roads  that  they  may  conceive  necessary. 

Application  for  a  prohibition* 

Bbbtabd,  J*  In  this  case  the  application  was  for  a  writ  of  pro* 
faibfCioD,  upon  a  suggestion  filed,  which  was  rejected  by  the  Dis- 
trict Court  of  Sumter ;  and  the  motion  now  to  be  decided,  is,  to 
reverse  that  determination,  and  direct  the  writ  of  prohibition  to 
issae. 

,  Aq  appUcatiou  was  made  to  me,  at  Chamberst  in  June,  1809,  for 

a  writ  of  prohibition  in  this  case,  and  upon  the  same  suggestion^ 

which  I  refused  to  order»  but  not  upon  the  merits.    I.  was  of  oji^inion. 

that  a  judge  at  Chambers  bad  no  power  to  grant  such  a  writ,  and 

that  it  must  be  awarded  by  the  court  in  term.     I  am  still  of  that 

opinion.    (2  Sellon,  311.    Will.  Rep.  426.     4  Inst.  81.)     Upon 

that  occasion  I  doubted  whether  any  court  ought  to  grant  a  prohi- 

Utioa  ia  a  case  of  this  sort,  as  the  commissioners  of  the  highways 

do  not  seem  to  come  under  the  description  of  *'  an  inferior  court ;" 

their  authorities  and  duties  being  ministerial,  and  not  judicial    (6 

Com.  Dig.     8  Bl.  Com.  111.    2  Sellon,  308.)    It  may,  however, 

be  said,  that  the  commissioners  of  the  roads  have  a  power  to  fine, 

in  celtai^  cases,  and  in  that  respect  may  exercise  judicial  functions : 
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^^^i**'  bat  I  cannot  think  this  power  can  be  constitutionally  exercised. 
^      ^^^^^  But  if  it  could,  such  exercise  of  power  would  not  admit  of  con- 
Ex  parte    troversy  in  a  suit  or  prosecution  at  law,  as  the  proceedings  of 
Wimen.    a  court  of  inferior  jurisdiction. 

On  the  present  occasion,  I  am  inclined,  notwithstanding  the 
doubts  I  still  entertain  on  this  point,  to  consider  this  case  as  one  in 
which  a  writ  of  prohibition  may  be  granted. 

The  suggestion  complains  of  an  undue  exercise,  and  an  unlaw- 
ful stretch  of  delegated  power. 

The  encroachment  of  jurisdiction,  however,  if  any,  is  not  upon 
the  judicial,  but  on  the  legislative  department  of  government,  ex- 
cept as  to  fining  beyond  the  sum  of  twenty  dollars. 

Before  I  enter  into  the  general  question,  whether  the  application 
to  the  District  Court  ought  to  have  been  rejected,  on  the  grounds 
relied  upon  in  this  motion,  I  feel  no  difficulty  in  declaring  that,  in 
my  opinion,  the  court  did  right  in  refusing  the  writ  of  prohibition 
on  moHan,  without  hearing  the  other  party  on  a  rule  to  shew 


As  it  appears  to  be  a  case  obscured  by  some  doubts,  and  those 
doubts '  depend  on  questions  of  fact  which  ought  to  be  settled  by  a 
jury,  the  writ  ought  not  to  issue  until  a  jury  have  first  pronounced 
their  verdict  upon  the  facts,  and  thereby  determined  the  right  of  the 
party  claiming  the  benefit  of  this  special  writ,  and  the  propriety  of 
the  courts  interposing  in  that  manner.  (2  Ld.  Raym.  220,  578. 
1  Salk.  136,  33.) 

The  court,  ought,  therefore,  in  my  opinion,  to  have  ordered  the 
party  applying  for  the  writ,  to  have  declared  in  prohUritian.  This 
is  always  done  before  the  lorit  issuest  upon  the  service  of  a  rule  on 
the  other  party. 

The  declaration  is  founded  on  a  supposed  contempt  for  not  obt^ 
ing  the  writ ;  and  the  party  against  whom  it  is  to  issue  has  a  son  of 
right,  if  the  court  inclines  to  grant  the  motion,  to  require  the  party 
applying  for  it,  to  declare,  in  order  that  the  facts  of  the  case  may  be 
tried  and  determined  by  a  jury.  (Cro.  Eliz.  16,  94.  2  Sell.  324. 
Doug.  020.    2  H.  Bla.  533.) 

On  this  ground  my  opinion  is,  that  the  decision  of  the  District 
Court  was  correct :  but  nevertheless,  I  think  the  rule  to  shew  cause 
why  a  writ  of  prohibition  should  not  issue,  ought  to  have  been  or* 
dered  to  issue  ;  and  that  this  court  ought  now  to  order  that  to  be 
dene,  which  the  District  Court  should  have  directed  to  be  done. 

Prohibition  lief  aftcfi  sttUence^  where  the  court  awarding  the 
sentence  had  no  jurisdiction.    (Cowp.  422.    1  Burr.  314.) 
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On^tbe  general  merits  of  the  case,  my  opinion  is  in  favor  of  the  ^'^Sa'9' 
application.    If  it  were  not  so,  I  should  deem  it  unnecessary  to  di-  .^ps^,.^ 
rect  the  issuing  of  a  rule  to  shew  cause,  aud  put  the  applicant  to    ^  puta 
the  trouble  of  declaring  in  prohibition.  Withen. 

From  the  evidence  reported  to  have  been  given  in  the  District 
Court,  which  evidence  ought,  in  my  opinion,  to  have  been  submitted 
to  a  jury,  upon  an  issue  properly  made  up,  in  a  suit  founded  on  the 
suggestion,  it  appears  satisfiftstorily  enough  to  my  mind,  that  the 
commissioners  had  no  authority  to  meddle  with  Mr.  Withers  in  re- 
lation to  the  matter  in  controversy :  First,  because  the  commis- 
aioners  of  the  roads  have  no  authority  by  law,  to  open,  or  direct  to 
be  opened,  or  kept  open  ;  or  alter,  or  direct  to  be  altered,  any  road 
by  virtue  of  any  general  delegation  of  power  by  the  legislature. 
Secondly,  because  it  does  not  appear  that  they  were  authorisEed  to 
lay  out  or  open  the  road  in  question,  or  keep  the  same  open,  by 
virtue  of  any  special  authority  to  them  given,  either  expressly,  or 
by  intendment  of  law. 

Id  order  to  express  more  clearly  the  opinion  I  entertain  on  this 
^tnt,  it  seems  necessary  to  advert  to  the  law  of  England  as  it  stood 
in  relation  to  this  subject  anterior  to  our  revolution. 

Anciently,  it  is  said,  there  were  but  four  highways  in  England, 
Jree  and  common ;  and  that  all  others  were  made  through  private 
persons*  grounds,  on  a  writ  of  ad  quod  damnum ;  by  which  inqui. 
sitions  were  made  to  ascertain,  previously  to  opening  new  roads» 
whether  they  would  be  necessary  or  convenient  for  public  purposes. 
(Bac.  Abr.  Tit.  <«  Highways.") 

And  new  roads  cannot  now  be  opened  in  England,  nor  ancient 
highways  changed,  without  an  inquisition  ad  quod  damnumf  that 
such  a  change  will  be  no  prejudice  to  the  public.  (1  Hawk.  P.  G. 
201.    2  T.  R.  106.) 

Generally,  each  parish  is  bound  to  keep  in  repair  the  highways 
within  the  same.  This  was  the  general  rule  of  the  common  law. 
(1  Vent  188.     1  Ld.  Raym.  725.) 

Lord  Coke  distinguishes  ways  into  three  kinds  ;  (Co.  Litt.  56,  a. ;) 
bvt  public  roads  are  best  distinguished  into  two  sorts,  namely,  high, 
vrays  and  private  roads,  or  paths.  A  highway  is  a  principal  road 
leading  to  a  market  town,  or  some  place  of  general  resort,  and  is 
commonly  travelled  by  all  kinds  of  people.  Private  roads  are  neigh- 
borhood ways,  not  commonly  used  by  other  than  people  of  the  neigh- 
borhood where  they  are,  although  they  may  be  used  by  any  one 
who  may  have  occasion  to  do  so.  (1  Hawk.  P.  C.  210.  Bac. 
Ahr.  *"  ^^ways."    1  Woodes.  Lect.  264.) 
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Con^CoMftf      It  ia  not  necessary  to  take  notice  of  private  ways,  which  do  not 
•^^^      concern  the  public  generally*     These  are  particular  easements  of  a 
Ex  pirta    P^^^^o  nature,  which  do  not  affect  the  present  inquiry. 
Wi&etn.        By  tho  statutes  of  W.and  M.  and  W.  8,  in  England,  surveyors 
were  appointed  to  superintend  the  making  and  repairing  of  high- 
ways ;  and  the  justices  of  peace  were  authorized  to  enlarge  themy 
and  assess  a  compensation  to  the  proprietors  of  adjoining  lands^ 
by  the  intervention  of  a  jury.    (3  Coip.  Dig.  Tit.  "  Chimin.") 

In  some  of  our  sister  States,  the  courts  of  justice  have  the  power 
of  laying  out  and  impi'oving  the  public  roads  ;  (1  Swill's  Syst.  103  ;) 
and  if  damage  is  done  to  any  one  thereby,  the  compensation  \b  as- 
certained by  a  jury. 

In  genera],  a  new  road  cannot  be  laid  off,  nor  an  old  established 
road  discontinued,  without  the  authority  of  the  legislature.  This 
seems  to  be  the  rule  in  this  country  as  in  England.  The  legisla- 
tive acts  on  this  subject  are  numerous,  as  well  before  as  since  tho 
Revolution. 

An  act  of  the  year  1721,  (P.  L.)  professes  to  establish  a  ge- 
neral, uniform,  and  permanent  law  on  the  subject.  It  speaks  of 
-  public  ai&d  private  "  paths,"  as  the  object  of  the  law,  and  certain 
commissioners  are  empowered  to  moA^e,  alter,  and  keep  them  in  re- 
pair, by  calling  on  the  people  inhabitmg  near  them,  in  each  respec- 
tive parish,  to  bestow  their  labor,  and  contribute,  by  a  proportionate 
tax,  to  defray  the  expenses  necessary  to  the  accomplishment  of  the 
ends  in  view. 

By  the  words  *'  private  paths,"  it  seems  clear  th^t  the  legislature 
meant  roads  free  and  common  to  all  who  might  choose  to  make  use 
of  them ;  that  is  to  say,  public  ways  diverging  from  and  running 
across  the  main  or  principal  roads  or  highways,  commonly  called 
*<  great  roads,"  and  not  private  paths  exclusively  appropriated  fcvr. 
private  purposes.  It  would  lie  preposterous  to  suppose  the  legislature 
intended  to  vest  important  powers  in  public  commissioners,  to  openi 
improve,  and  keep  in  repair,  private  passages  or  easements  fo^ 
the  particular  and  exclusive  benefit  of  one  or  a  few  individuals. 

The  powers  vested  in  the  commissioners  cannot,  I  think«  fairly 
and  consistently,  be  construed  to  mean  a  power  to  establish  new 
roads,  not  ordered  or  directed  by  the  legislature.  If  the  acts  of 
assembly  on  the  subject  are  taken  together,  and  considered  as  sta- 
tutes tit  pari  materiaf  no  such  power  to  open  or  lay  out  new  roads, 
or  discontinue  old  ones,  can  be  intended,  without  some  particular 
legislative  direction.  None  of  those  acts  contain  an  express  une- 
quivocal grant  of  such  a  power.    The  expression  of  the  act  of 
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1788, "  to  make,  aljer,  and  keep  in  repair,  if  construed  secundum  ^^q??**» 
^uljectani  tnateriam,  must  mean  a  making,  hUeration,  and  preaerva-  y^^^^^^ 
tion,  of  such  roads  as*  are^  or  skaU  be,  established,  or  ordered  to  be    £x  paria 
laid  out,  and  kept  in  repair  by  legislative  authority,  and  not  the    Withen, 
Testing  of  a  discretionary  power  in  the  commissioners  to  lay  out, 
make,  alter,  and  keep  in  repair^  any  roads  that  they  may  conceive 
necessary  or  proper. 

This  power  cannot  be  implied  from  any  of  the  acts  of  the  legis- 
lature on  the  subject,  if  the  same  should  be  maturely  considered 
and  collated  with  other  acts  in  part  materia. 

The  legislature  have  constantly  exercised  the  right  of  directing 
what  new  roads  shall  be  opened,  and  what  old  ones  shall  or  may  be 
discontinued,  from  the  earliest  period  of  our  legislative  and  judicial 
history,  down  to  the  present  time* 

In  some  of  the  acts,  passed  near  a  century  ago,  provision  is 
made  for  the  allowance  of  a  reasonable  compensation  to  the  owners 
of  lands  from  which  timber  is  authorised  to  be  taken  for  building 
bridges,  dec.  In  some  cases  the  legislature  specially  authorize  the 
commissioners  to  exercise  a  discretionary  power  in  laying  off  a 
particular  road,  after  directing  its  general  course.    (P.  L.  394|  5.) 

The  county  courts  were  empowered  to  exercise  the  rights  vested 
in  the  oommissioners  of  roads ;  and  were  authorized  to  direct  the 
building  of  bridges,  6lc.  But  the  powers  of  the  county  courts 
no  longer  exist ;  and,  therefore,  it  is  unnecessary  to  pursue  the 
inquiry  in  that  respect. 

In  1788,  the  mode  of  electing  commissioners  of  roads  was  al- 
tered, and  their  powers  and  duties  were  extended,  and  more  clearfy 
defined.  They  were  authorized  and  required  to  lay  outy  and  keep 
in  repair,  all  such  high  roads,  dec.,  as  were,  or  should  be  estab- 
lished by  law,  or  as  they  should  judge  ^neccessary,  in  their  seve- 
ral parishes  ot  districts.  (P.  L.  448.)  It  may  seem,  firoin  the  ex- 
presmons  used  in  this  grant  of  power,  that  the  commissioners  were 
not  afterwards  to  wait  for  any  legislative  direction  in  laying  out  new 
roads,  or  altering  and  amending  them,  or  in  omitting  to  repair  old 
roadsy  or  discontinuing  them,  as  before  was  deemed  necessary,  but 
might  use  their  own  arbitrary  will  and  discretion  in  all  these  respects. 
But  a  very  little  reflection,  it  seems  to  me,  will  be  necessary  to 
coDvince  any  intelligent  unbiassed  mind,  that  this  construction 
ought  not,  and  cannot  be  established. 

The  construction  must  be  given  to  this  act  in  connexion  with  the 
odier  acts  passed  on  the  same  subject,  and  the  words  supposed  to 
gi?d  the  aibitrary  power  contended  for,  QU{(ht  to  be  taken  reddendo 
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^'''^^2!^  ttn^fidfl  singulis.    Under  these  restrainU,  the  power  granted  Ic^ 
x^_0-^-^_r  conimisaioners  of  the  roada  will  not  be  an  absolute  discretionary 
£x  parte    power,  but  a  discretionary  power  within  certain  prescribed   li* 
Wimen.    m^^^^  hq^  condition^  as  to  the  manner  in  which  it  is  to  be  exer- 
cised*    The  roads  to  be  laid  out,  or  omitted  to  be  laid  0Qt»  or 
repaired,  or  altered,  must  be  public  roads,  directed  by  the  liegisla- 
ture  to  be  opened,  or  kept  in  repair.    The  commissioners  may 
judge  of  the  propriety  or   necessity  of  executing  the  orders  of 
the  legislature  so  far  as  a  discretionary  power  seems  to  have  been 
intended. 

That  the  legislature  at  different  times  since  1788,  understood 
ibis  act  in  the  same  way  that  I  haVe  done,  seems  evident  firom 
their  acts ;  for  different  acts  direct  the  opening  of  new  roads  in 
various  directions,  and  the  discontinuance  of  old  ones :  and  spe- 
cial commissioners  are  appointed  most  commonly  by  the  legislature, 
to  carry  these  directions  into  effect.  Even  the  act  of  1788,  directs 
the  laying  off  of  new  roads.  An  act  of  1809,  requires  all  persons 
petitioning  for  new  roads,  to  give  notice  thereof  to  the  commiS' 
sioners  of  the  roads. 

It  is  not  necessary,  on  the  present  occasion,  to  inquire  as  to 
the  right  of  the  legislature  to  appropriate  private  property,  or  render 
it  common,  as  a  public  easement,  without  an  adequate  compen* 
sation.  I  incline  to  think  it  cannot,  at  any  rate,  that  it  ought 
not  to  be  done. 

To  conclude,  I  am  of  opinion,  for  the  reasons  I  have  stated^ 
that  the  application  for  the  writ  of  prohibition  was  properly  over- 
ruled ;  but  that  the  court  should  have  ordered  the  party  apply- 
ing for  it,  to  declare  in  prohibition,  and  have  put  the  questions  of 
fact  in  a  train  for  trial,  in  order  to  ascertain  the  right  of  the  ap- 
plicant to  the  writ:  and  this  ought,  in  sny  opinion',  now  to  be 
done  by  this  court. 


t'- 
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COBipTlTUTlONAL  COURT,  COLUMBIA,  DEC,  1812,    %^' 


State  9.  Mogas  Hux*  State 


A^r  a  bill  of  iDdictment  found  for  capital  felony,  the  indictee  tnay  be  ad- 
mitted to  bail,  at  the  discretion  of  the  Court  of  General  Sessions,  and 
tliat  coort  may  hear  and  consider  affidavits,  tending  to  shew  that  the 
prosecution  was  instituted  from  malice  or  mistake. 

The  judges  of  the  Court  of  General  Sessions,  like  the  Court  of  King's 
Bench,  ^ve  the  power  at  common  law,  which  is  not  taken  away  by  the 
statute,  of  bailing  in  all  cases. 

This  case  is  stated  in  the  followiog  opinion  of  Judge  Breyabd* 

Argued  by  S«  Fabbow,  and  CRSsiirBLL,  for  the  prisoner  i  and  by 
Mr.  Solicitor  Taylor,  for  the  State. 

Por  the  prisooer,  it  was  contended,  that  the  judges  of  the  Court 
of  Genera]  Sessions  have  a  discretionary  power  to  bail  in  every 
case,  88  the  Ju4Kes  of  the  King's  Bench  in  England  have,  except 
in  cases  of  commitment  by  Parliament  for  contempt.  4  BL  Com. 
398.  2  Hawk.  176.  Cowp.  883.  And  that  the  judge  ought  to 
have  considered  and  decided  on  the  affidavits  produced. 

For  the  State,  it  was  insisted,  that  after  a  bill  of  indictment  found 
by  ihe  grand  jury,  in  a  capital  case,  the  court  has  no  power  to  bail, 
onlesB  in  extreme  cases,  where  the  life  of  the  prisoner  is  in  danger 
from  disease,  dec.  And  that  no  affidavits  could  be  properly  re- 
ceived and  considered  by  the  court,  which  would  contradict  the 
finding  of  the  jury. 

Bbbvabd,  J.  This  is  a  motion  to  reverse  the  decision  of  Mr. 
Jastice  Bay,  in  the  Court  of  General  Sessions  held  for  the  district 
of  Laurens,  and  to  order  the  defendant  .to  be  liberated  upon  bail. 

A  Dill  of  indictment  was  found  by  the  grand  jury  against  the  de- 
feodant,  for  inveigling,  enticing,  dec.,  a  negro  slave  to  leave  his  mas- 
ter, contrary  to  the  act  of  assembly,  which  declares  such  offence  to 
be  capitally  criminal ;  and  the  State  not  being  ready  to  proceed  in 
the  prosecution,  a  motion  was  made  on  the  part  of  the  defendant, 
to  admit  him  to  bail,  founded  on  several  affidavits  tending  to  shew 
that  the  prosecution  was  instituted  from  malice,  or  mistake ;  and 
dial  the  inveigling  of  the  slave  was  not  felodious,  or  fraudulentr  but 
ia  consequence  of  a  fair  claim  of  property :  but  the  judge  refused 
to  hear  the  affidavits  read,  afler  being  informed  of  their  import, 
under  an  impression  that  after  a  bill  of  indictment  found,  the  court 
bad  no  power  to  bail  the  indictee,  in  a  capital  case,  under  any  cir- 
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^^'^jj^^^  comstancesy  appearing  by  affidavits,  which  go  to  contradict  tba 
fiodihg  of  the  jury.     The  appeal  is  from  this  decision.        ^ 

It  has  been  argued, — Ist,  that  after  a  bill  of  indictment  fouAd  for 
a  capital  felony,  the  indictee  cannot,  under  any  circumstances,  bo 
legally  bailed ;  and  2d,  that  even  if  a  Court  of  Geueral  Sessions 
has  ihe  power  to  bail  in  such  case,  yet  uoder  the  circumstances 
stated  to  the  court,  as  the  reasons  for  bailing  the  prisoner,  in  this 
case,  the  court  had  no  discretionary  power  to  bail,  and,  therefore, 
was  not  >boand  to  hear  and  consider  tbs  affidavits  offered  on  thai 
occasion. 

I  am  clearly  of  opinion, — 1st,  that  the  court  had  the  power  to 
bail ;.  and  2d)^  that  the  court  ought  to  have  heard  and  considered 
the  affidavits  which  were  offered ;  and  ought  to  have  decided  on 
the  merits  of  the  application  afler  hearing  and  considering  the  affi- 
davits. 

1.  If  any  credit  is  due  to  the  oracles  of  tho  English  law,  Coke 
and  Hale,  (to  whom  may  be  added  Hawkins  and  Biackstone,)  there 
is  no  doubt  but  the  Court  of  King's  Bench,  in  dSngland,  has  the 
power  of  bailing  in  all  cases  whatsoever ;  and  there  is  as  liltJe 
doubt  that  otir  Courts  of  General  Sessions  have  the  same  power. 
The  Court  of  King's  Bench  had  the  power  at  common  law,  and  it 
is  not  taken  away  by  any  statute.  This  is  clearly  laid  down  by 
Lord  Coke  in  bis  comment  on  the  stat.  Westm.  prim.  8  Ed.  1  e« 
15.  2  Inst.  185,  180.  See  3  Vin.  Abr.  508,  445.  This  statute 
forbids  bailing  in  certain  cases,  by  the  sheriff,  justices  of  peace,  and 
others,  tirtute  officHt  or  by  force  of  the  common  writ  de  homine  re- 
pUgiandOf  or  de  manucaptione^  but  it  extends  not  to  the  Court  of 
King's  Bench,  which  may  bail  in  any  case,  even  in  htgh  treason, 
or  murder,  and  as  well  after  a  bill  found  as  before.  2  Inst.  183. 
2  Hal.  Hist.  P.  C.  120,  131.  2  Hawk.  176.  4  Inst  71.  Skin. 
163.  Balstr.  85.  8  Vin.  Abr.  510.  4  Bl.  Co.  308.  No  court 
ought  to  bail  after  the  party  has  been  convicted,  for  the  intendment 
of  law  in  bail,  is  quod  stat  indifferentor^  whether  the  accused  is 
guilty  or  not.    2  Inst.  1S7,  188. 

2.  The  court  ought  to  have  considered  and  decided  on  the  tnerha 
of  the  case,  as  contained  in  the  affidavits.  It  seems  to  me  strange 
to  say,  that  the  court  had  no  discretionary  power  in  this  particular 
instaDce,  because  the  affidavits  went  to  contradict  the  finding  of  the 
jury.  This  is  a  distinction  I  have  not  met  within  any  of  my  re« 
searches  on  this  subject,  in  any  book  of  authority,  or  any  other. 
The  objects  of  most  consequence,  in  exercising  the  power  of  baiU 
ing,  I  sppiobeDdi  afSy  to  prooaote  the  ends  of  poUie  justioo,  mud 
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secure  the  Kbeny  of  the  citiaEeo.  A  roan  against  whom  a  bill  of  ^^|^ 
indictment  may  be  found  for  a  capital  ofience^  may  perchance  be  \,^f;^>^^^ 
clearly  innocent :  and  if  his  innocency  can  be  made  manifest  by  Stmt, 
affidavits  submitted  to  the  court,  I  see  no  reason  why  they  ought  ^^ 
not  to  be  received,  and  allowed  their  proper  weight,  I  admit  that 
the  discretionary  power  of  the  court  may  be  abused:  but  it  may  as 
as  well  be  abused  in  any  other  instance  as  in  this.  It  is  no  con- 
clusive argument  against  the  proper  use  of  it,  that  it  may  be  abused. 
Lord  Holt  refused  to  bail  after  an  indictment  for  murder,  although 
fhe  evidence,  upon  reading  it,  did  not  seem  sufficientf  as  it  roighl 
djacoozage  the  prosecution.  1  Salk.  104.  This  caution  was,  no 
doubt,  Tory  proper,  and  the  example  may  be  worthy  of  imitation ; 
but  it  does  not  prove  that  he  was  not  authorized  to  bail,  but  the 
contrary.  It  proves,  too,  that  affidavits  were  submitted,  and  con- 
mdered  by  biro,  touching  the  innocence  and  guilt  of  the  party  in- 
dicted. This  appears  to  have  been  a  common  practice.  It  was 
done  in  Farrington's  case,  2  Jon.  222,  where  the  indictment  was 
lor  murder,  which  being  removed  into  the  King's  Bench,  the  pri- 
soner, after  pleading  not  guilty,  was  bailed,  the  court  being  satis- 
fied, by  several  affidavits^  that  there  was  good  reason  for  it.  So 
in  Barney's  case,  5  Mod.  328,  and  in  the  case  of  Lord  Mohun, 
Skin.  663,  which  were  afso  cases  of  murder  after  bills  found  ;  and 
in  many  others  which  might  be  mentioned. 

I  think  the  motion  ought  to  be  granted.   * 

Bee.  Sd,  1612.    Colcock,  J.,  was  of  opinion  the  court  had 
power  to  bail. 

NoTF,  J.,  was  of  the  same  opinion. 

SxiTH,  J.,  contrcL.    The  court  had  no  power  to  bail  after  bill 
foond. 

Grihke,  J.,  of  the  same  opinion,  except  in  extraordinary  cases, 
where  there  is  a  contagious  distemper  in  the  prison,  dec. 

Brbvabd,  Nott,  and  Colcock,  Js.,  were  of  opinion  the  court 
ought  to  exercise  a  discretion  in  considering  and  deciding  on  affi- 
davits produced,  although  they  msy  tend  to  controvert  the  finding 
of  the  jnry :  but  Nott,  and  Colcock,  Js.,  were  of  opinion  that 
the  Judge  had  done  so  in  this  case.  He  refused  to  b%ar  the  affida- 
Tits  read. 
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^m!^    CONSTITUTIONAL  (JOURT,  COLUMBIA,  DEC,  1812. 
Kilpatrick  Javbs  Kilpatkick,  Indozsee,  o.  Smith  Heaton. 


▼. 
HeatoD. 


An  indoraerisoDly  provifiionally  liable ;  for  the  indorsee  must  first  make 
his  demand  a^inst  the  maker,  or  use  due  diligence  for  that  purpose* 
and  upon  default  of  payment,  grive  reasonable  notice  to  the  indoi8er,to 
bind  him. 

Where  it  appeared  that  the  indorsee  had  received  part  payment  from  the 
maker  of  a  note,  and  had  not  applied  to  the  indorser  until  a  year  after 
the  note  became  due,  it  was  held  that  the  indorsee  was  not  entitled  to 
recover  on  the  indorsement. 

Motion  for  a  new  trial.  Summary  process  on  note  made,  tried 
before  Nott,  J*»  in  Pendleton  district 

The  action  was  by  the  indorsee  against  the  indorser.  The  indorse- 
ment was  in  these  words ;  *'  I  assign  the  within  note,"  &>t.  Nott» 
J,,  was  of  opinion  this  was  not  such  an  indorsement  as  entitled  the 
plaintiff  to  sue  as  indorsee.  But  it  further  appeared  that  no  notice 
was  given  to  the  indorser  of  a  demand  on  the  maker  of  the  note» 
until  a  year  after  the  note  was  due,  although  it  might  have  been 
done. 

Tatlos,  for  the  plaintiff,  argued,  that  it  was  not  necessary  to  use 
that  diligence  to  demand  payment  of  the  maker  of  a  note,  and  in 
case  of  his  default,  to  give  notice  thereof  to  the  indorser,  which  ia 
customary  in  England  ;  the  custom  of  this  country  being  different. 

Nott,  J.,  decreed  for  the  defendant 

The  case  was  submitted  on  the  brief  without  argument. 
'  BiusYABD,  J.    The  plaintiff,  as  indor$ee  of  a  promissory  note  of 
hand,  brought  this  action  against  the  defendant,  a»  indorser.    The 
indorsement  was  in  these  words :  **  I  assign  the  within  note  to 
James  Kilpatrick.*' 

It  appeared  that  the  plaintiff  had  received  part  payment  from  the 
maker  of  tbe  note ;  and  that  he  had  not  applied  to  the  defendant 
until  a  year  after  the  note  became  due,  who  refused  to  pay  the 
money  demanded,  as  indorser.  The  plaintiff  had  sued  the  maker 
of  the  note  who  was  solvent  The  real  dispute  was,  who  should 
pay  the  costs  of  this  suit. 

The  Court  of  Common  Pleas  for  Pendleton  district,  (the  action 
being  by  way  of  petition  and  process,)  decreed  for  the  defendant 
on  two  grounds.  1.  That  the  indorsencient  did  not  entitle  the  plain- 
tiff to  sue  and  recover  thereon^  as  indorsee.    2.  That  the  plaintiff* 
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had  Dot  proved  the  necesBary  requisites  to  entitle  him  to  recover  ^^Sa"^'' 
«gBiii8t  the  defendant,  as  indorstr.  n^^n^-^^ 

My  opinion  is»  that  the  District  Court  was  right  on  hoth  grounds.  Kilpatiiek 

I  am  not  very  clear  on  the  first  ground.  On  the  second  I  am.  „  7: 
Our  act  of  assembly  of  1708,  enables  the  assignees  of  bonds,  notes, 
or  bOls,  to  sue  for  the  recovery  of  the  same  in  their  own  names» 
styling  themselves  assignees,  &c.  Under  this  act,  an  assignee  can- 
not  sue  as  indorsee,  because  the  act  expressly  requires  that  he  shall 
sue  as  oitignee.  But  it  may  be  said,  that  the  act  relates  ctnly  to 
notes  which  are  not  negotiable.  Yet,  if  a  negotiable  note  be  as- 
signed, it  rather  seems  to  me  that  the  assignee  must  take  it  as  as* 
sigoee,  and  cannot  take  it  as  indorsee.  This  may  seem  to  be  a 
distinction  merely  nominaL 

At  common  law,  a  choMe  in  action  was  not  assignable ;  but  the 
assignment  was  good  in  equity.  The  introduction  of  promissory 
notes  into  commercial  traosactions  was  much  more  recent  than  that 
of  billa  of  exchange. 

Lord  Holt  persisted  in  considering  them  only  as  evidence  of  a 
debt,  until  the  merchants  obtained,  by  a  resolute  struggle,  against 
his  opinion,  the  stat.  3  and  4  Anne.  This  statute  makes  them  OMm 
signahle  and  indorsable  over,  in  the  same  manner  as  inland  bills  of 
exchange ;  and  declares  that  the  indorsee  may  maintain  an  action 
lliereon,  as  on  a  bill  of  exchange.  I  know  not  if  this  statute  meant 
10  make  any  difference  between  the  assignment  and  indorsement  of 
a  note. 

Indorsements  are  either  full,  or  in  blank.  A  full  indorsement  is 
that  by  which  the  indorser  orders  the  money  to  be  paid  to  some  par- 
ticular person  by  name.  Kyd  on  Bills  and  Notes,  5^  This  was 
not  a  blank  indorsement.  It  was  not  an  indorsement  to  pay  the 
money  to  any  particular  person.  It  may,  however,  be  said,  that 
indorsement  and  assignment,  in  relation  to  negotiable  instruments, 
are  convertible  terms,  and  that  the  assignment  in  question  imports 
aa  order  to  pay  the  money  to  the  assignee,  as  indorsee* 

1  am  not  clear  that  this  position  is  not  sound :  yet,  I  rather  in- 
cline  to  think,  it  is  fair  to  conclude,  from  the  terms  of  the  assign- 
ment, that  the  assigner  did  not  intend  to  make  himself  liable  aa  m*  * 
dorr«r,  and  place  himself  in  the  situation  of  a  new  maiker  of  the 
note,  in  relation  to  the  assignee,  or  drawer  of  a  bill  of  exchange* 
Boir.  676.  Cfaitty,  121.  But,  be  that  as  it  may,  on  the  other 
ground  the  defendant  was  clearly  entitled  to  a  decree. 

An  indorser  is  only  provisionally  liable.  The  indorsee  must  first 
make  bis  demand  against  the  maker  of  a  notsi  or  use  due 
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^toikCoMrt,  for  that  piirpose,  and  upon  default  of  payment,  giTe  reasonable  no- 
tice to  the  indorser,  within  a  convenient  time.  1  Sir.  640.  2  Str* 
1087.     2  Burr.  678.    This  was  not  done  in  this  case. 

If  the  indorsee  give  credit  to  the  maker  without  notice  to  the  in- 
dorser, it  will  discharge  hinu  Not  demanding  the  money  in  a  rea- 
sonable time,  is  a  giving  of  credit.     Bull.  N.  P.  275. 

Bt  the  court,  Ba7,  B&evabd,  Smith,  and  Colcock.  MotioQ 
discharged. 


CONSTITUTIONAL  COURT,  COLUMBIA,  DEC.  1812. 

Larkin  Nash  v.  John  Orr. 

In  an  action  for  malicious  prosecution,  the  question  of  probahle  eauset  was 
decided  to  be  a  mixed  proposition  of /av  and  fact ;  and  where  the  judge 
below  reported  that  the  evidence  proved  probable  cause,  and  the  jury 

'  found  a  verdict  for  the  defendant,  the  court  refused  to  disturb  the  ver- 
dict 

Motion  for  a  new  trial.  Action  for  a  malicious  prosecution,  triad 
before  Nott,  J.,  in  Pendleton  district.  • 

The  judge  reported,  that  the  evidence  on  the  trial  proved  circum 
stances  of  probable  cause. 

The  verdict  was  for  the  defendant. 

Crfounds  for  the  motion.  1.  Misdirection  of  the  judge,  who  di« 
rected  the  jury  to  judge  of  the  want  of  probable  cause ;  whereas, 
the  court  ought  to  judge  whether  the  cause  is  probable  or  nou 
2.  Because  the  verdict  was  contrary  to  evidence  ;  tbere  being  evi« 
denee  of  malice,  and  want  of  probable  cause.  « 

Submitted  without  argument. 

Taylor,  for  plaintiff.     Bowib,  for  defendant. 

Brrvabd,  J.  I  am  of  opinion  this  motion  ought  (o  be  rejected* 
The  direction  of  the  District  Court  to  the  jury  was  correct,  that  in 
an  action  for  a  malicious  prosecution,  the  question  o{ probable  e^uoe^ 
k  a  miied  proposition  of  law  and/ac^.  That  it  is  a  nutUer  ofjaef^ 
whether  the  circumstances  alleged,  to  shew  it  probable,  or  .not,  mf9 
true,  and  existed  $  bat  whether,  supposing  them  true,  tbej  amount 
lo  probable  cause,  is  a  question  of  law.  1  T.  R.  Sutton  ▼•  Jobn- 
•OB.    lWils.282.    2T.R.2aL 
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It  appears  from  the  report  of  the  presiding  judge,  that  there  was  ^^'Sj^' 
evidenee  of  prohable  cause,  which  was  left  to  the  jury,  with  the  .^^^^J^_^ 
aboTO  direction.    I  can  perceive  no  reason  to  iadace  me  to  think      joq^ 
the  Verdict  is* inconsistent  with  law,  or  the  justice  of  the  particular       /• 

AJT6tS> 

case. 

Bat,  Smith,  and  Colcock,  Js.  of  the  same  opinion.    Gbxxks, 
J.,  absent* 


CONSTITUTIONAL   COURT,  COLUMBIA,  DEC.  1812. 
Saxvbl  Joins  V.  Wzluajc  Rivcfis. 

In  an  action  of 'slander,  the  actionable  words  might  import  a  felony,  er 
only  a  trespass,  according  to  the  manner  or  occasion  of  uttermg  them ; 
tad  their  true  meaning  must  be  left  to  the  jury. 

Motion  for  a  new  trial.  Action  of  slander,  tried  before  Skith, 
J.,  in  ftichland  district. 

Declaration  charged,  Ist,  that  defendant  said  of  plaintilf,  «  he 
stole  Clarkson's  medicine.'*  2d,  these  other  words,  '*  I  never  will 
invite  a  man  to  a  frolic,  *&c.,  who  could  rob  Clarkson's  medi- 
cine  chest,  which  he,"  meaning  plaintiff,  <*  has  done."  3d  count 
*  charged,  that  defendant  said  of  plaintiff,  that  on  pretence  of  being  * 
a  Methodist  preacher,  he  inveigled  negroes,  and  took  them  off,  &c. 
Defendant  justified. 

The  jnry  found  for  the  defendant. 

Grounds  of  motion  for  a  new  trial.  1.  That  plaintiff  was 
entitled  to  a  verdict  on  (he  second  count  in  the  declaration.  2.  Be. 
cause  a  witness  examined  for  plaintiff  being  called  back,  after  some 
time,  and  croas-examined,  contradicted  his  former  evidence. 

ArgQod  Ist  Dec.  1612.  Eoan,  for  plaintiff.  Clifton,  for  de- 
feodanti 

NoTT,  J.,  gave  no  opinion. 

BsFVABD,  J.    My  opinion  is,  that  the  motion  ought  to  be  refused. 

1.  The  evidence  to  prove  the  second  count  in  the  declaration, 
and  the  evidenee  in  justification,  was  left  to  the  jury,  whose  pro« 
vioce  it  was  to  decide  thereon :  and  I  am  not  satisfied  that  their 
dedaioa  is  incorrect. 

A.  The  witness  might  properly  be  re-ezamined ;  and  he  had  a 
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^^^Q^'  "K^^  ^  explain  his  testimony.  If  he  contradicted  himaelf  he  wa^ 
not  worthy  of  implicit  belief.  This  ground,  in  the  brief,  operates 
in  support  of  the  verdict. 

8.  According  to  the  report  of  the  presiding  judge,  the  irreleniDt 
facts  and  circumstances,  which  came  out  in  evidence,  were  drawn 
out  by  the  counsel  for  the  plaintiff,  or  in  consequence  of  the  course 
taken  by  them,  in  adducing  evidence  to  maintain  the  several  counts 
in  the  declaration,  and  to  rebut  that  evidence.  It  furnishes  no  good 
ground  for  a  new  trial. 

4.  The  presiding  judge  had  a  right  to  comment  oir  the  evidence, 
as  well  as  to  state  it  to  the.  jury :  and  the  evidence,  as  reported, 
seems  to  me  to  have  authorized  the  observation  he  made. 

5.  The  words  might  import  a  felony,  or  only  a  trespass,  accord- 
ing to  the  manner  of  uttering  them,  and  according  to  the  cause  and 
occasion  which  produced  them.  Their  true  meaning  was  left  to 
the  jury,  as  also  the  justification.  1  am  not  disposed  to  questioQ 
the  propriety  of  their  finding. 

6.  The  verdict  does  not  appear  to  me  contrary  to  law,  or  evi* 
dence. 

The  above  observations  are  intended  to  apply  to  the  several 
grounds  stated  in  the  plaintiff's  brief  of  the  motion  for  a  new  trial. 
In  addition  thereto,  it  was  said  in  the  argument  on  this  motion,  that 
the  judge,  in  instructing  the  jury,  said  to  them,  that  some  special 
damage  ought  to  have  been  proved,  to  entitle  the  plaintiff  to  reco- 
ver general  damage.  This  objection  was  not  explained.  The  di« 
rection  does  not  appear  to  have  been  given  in  the  way  in  which  ic 
was  represented  in  the  argument.  There  seems  to  have  been  no 
necessity  in  this  case  to  have  laid  down  any  doctrine  as  to  special 
•damage,  because  the  action  was  not  brought  to  recover  special  da. 
tnage«  but  for  words  supposed  to  be  actionable  in  themselves,  or 
made  so  by  the  aid  of  introductory  matter,  proper  averments,  and 
inuendoes.  If  special  damage  had  been  the  gist  of  the  action* 
(hen,  indeed,  the  plaintiff  ought  to  have  proved  the  special  damage 
laid  in  the  declaration,  or  have  given  some  evidence  thereof:  but 
as  the  acdon  was  for  actionable  words  in  themselves,  it  was  not  no* 
cessary  to  prove  any  special  damage.    Bull.  N.  P.  6,   Cro.  Ja«  213. 

Gbdiks,  Bat,  and  Colcock,  Js.,  /dso  of  opinion  a  new  trisJ 
ought  to  be  denied. 


IN  TdE  STATE  OF  SOUTH  CAROLINA. 


0f 


CONSTITUTIONAL  COURT,  COLUMBIA,  DEC,  1812.    ^^^' 


Jom  HAOOHABAceH  0.  Hanhar  Honald. 

I 

Ite  ftct  of  1748;  does  not  change  the  nature,  or  take  away  any  of  the 
constituent  properties  of  joint  estates,  but  only  provides  an  easier  mode 
for  obtaining  partition  of  such  estates.  * 

A  paid  agreement  and  partition  may  be  good  at  common  law,  notwith« 
standing  the  statute  of  frauds,  and  may  be  considered  valid  if  the  line 
of  partition  on  the  ground  be  sufficiently  marked,  and  there  be  a  dis- 
tinct possession  for  a  length  of  time  ;*  yet,  where  the  evidence  of  a 
aepaiate  possession  is  vague  and  slight,  there  can  be  no  solid  ground  for 
» legal  presumption  in  favor  of  a  partition. 

BsETASD,  J.    This  was  an  action  of  trespass,  to  try  the  titles 
to,  and  recover  the  possession  of,  fifty  acres  of  land,  being  a  moiety. 
of  a  tract  of  one  hundred  acres,  originally  granted  to  Anthony 
Stacks*     The  plaintiff  most  recover  in  this  action  upon  the  strength 
of  his  own  title,  and  not  upon  the  weakness  of  his  adversary's  title. 
The  evidence  of  the  plaintiff's  title  was  shortly  this :  1.  A  con. 
veyance  to  himself  from  David  Honald,  the  son  of  Marks  Honald, 
by  hia  wife,  one  of  the  daughters  of  Anthony  Stacks,  the  grantee. 
2»  Proof  that  Anthony  Stacks,  by  his  last  will  and  testament,  de- 
Vised  the  whole  tract  of  one  hundred  acres  to  his  widow  and  thred 
cbildren,  ia  joint  tenancy,  and  that  his  widow,  and  one  of  his  chil- 
dren, died  many  years  ago,  leaving  his  two  daughtei-s,  namely, 
Mrs.  Honald,  the  mother  of  David,  under  whom  the  plaintiff  claims, 
and  the  wife  of  John  Sistrunk,  surviving  joint  tenants.     S.  Evi- 
deoce,  that  Marks  Honald,  and  his  wife,  who  died  in  the  year  1786, 
for  some  time  before  her  death,  was  in  possession  of  the  fifty  acres 
la  dispute  ;  and  that  Marks  Honald  continued  in  possession  thereof 
aniil  his  death  in  the  year  1795,  leaving  his  son  David,  and  bis 
nf tdow,  a  second  wife,  in  possession.   This  widow  is  the  defendant 
ID  the  action.     The  other  moiety  of  the  tract  of  one  hundred  acres 
of  land,  tras  claimed  by'  the  plaintiff,  under  a  deed  of  conveyance, 
bearing  date  in  1706,  from  John  Sistrunk  to  John  Weanwright,  and 
another  deed  of  conveyance  from  Weanwright  to  the  plaintiff, 
dated  in  1805.    The  deed  of  John  Sistrunk,  in  which  his  wife  is 
joined,  but  without  any  renunciation  of  her  inheritance,  according 
to  our  statute  law,  in  describing  the  land  conveyed,  states  that  it  is 
bounded  on  the  upper  side  by  part  of  the  said  tract,  held  by  the' 
hem  of  Harks  Honald,  deceased. 


Haoghi^ 
l»au]pi 

V. 

Honald. 
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^'^8^2"*'      '*  ^^^  contended  for  the  plaintiff/  first,  that  upon  the  death  of 

^^_^^^^  Mr8«  Honald,  daughter  of  the  grantee,  in  1786,  the  estate  in  que^ 

Haogh-     ^^^^  ^id  not  vest  solely  in  Mrs.  Sistrunk,  by  survivorship ;  becausey 

baugh     it  was  insisted,  the  act  of  aesembly  of  1748,  P.  L.  217,  218,  takes 

Honald.    ftway  the  right  of  survivorship  in  estates  held  in  joint  tenancy  ; 

and  secondly,  that  the  evidence  given  in  the  case  was  sufficient  to 

prove  a  aeverance  of  the  joint  estate  prior  to  the  death  of  Mrs. 

Honafd :  and  that  the  plaintiff  having  shewn  sufficient  legal  titles 

to  the  whole  tract  of  one  hundred  acres,  ought  to  have  possessioa 

thereof.     The  verdict  was  for  the  defendant.     My  opinion  is»  that 

the  verdict  ought  to  stand. 

The  act  of  1748,  only  provides  an  eiEusier  mode  for  obtaining 
partition  of  joint  estates,  and  does  not  change  the  nature,  or  take 
away  any  of  the  constituent  properties  of  such  estates. 

The  jus  accrescendi^  or  right  of  survivorship,  was  abolished  by 
the  Primogeniture  Act,  as  it  is  called,  which  passed  in  February^ 
1701,  and  not  before.  This  act  is  a  legislative  declaration,  as  to 
what  the  law  on  the  subject  was  prior  to  that  time.  Upon  the  deatb 
of  Mrs.  Honald,  in  1786,  the  whole  estate  vested  in  her  sister,  Mrs. 
Sistrunk,  unless  the  joint  tenancy  was  severed  before  that  event* 

If  there  was  t^lear  proof,  or  even  weighty  evidence,  to  induce  a 
belief  that  there  was  a  severance  of  the  joint  tenancy,  by  an  agree- 
ment binding  in  law,  between  the  joint  tenants,  prior  to  Mrs.  Ho- 
nald's  death,  or  that  there  was  a  lawful  bargain  and  sale  of  Mrs. 
Sistrunk's  moiety,  which  would  operate  a  severance,  my  opinioa 
would  be  diffisrent. 

A  parol  agreement  and  partition  was  good  at  common  law.  Co* 
Litt.  166,  171.  And  notwithstanding  the  statute  of  frauds,  may, 
perhaps,  still  be  considered  valid»  if  the  line  of  partition,  on  the 
ground,  be  sufficiently  marked,  and  manifested  by  a  correspondent 
separate  and  distinct  possession,  for  a  sufficient  length  of  time.  1 
Binn.  216.    Litt.  Sect.  250. 

The  evidence  in  this  case  was,  by  no  means  sufficient,  in  my 
opinion,  to  warrant  the  jury  in  presuming  a  legal  and  valid  parti- 
tion, even  by  parol. 

There  was  no  evidence  of  any  agreement  to  divide.  The  joint 
tenants  were  both  married  women,  and  would  not  be  bound  by  any 
agreement  made  by  their  husbands,  unless  their  consent  was  ob- 
tained agreeably  to  law.  The  evidence  of  a  separate  and  distinct 
possession  was  too  vague  and  slight,  to  afibrd  any  solid  ground  for 
a  legal  presumption  in  favor  of  a  partition.  The  argument  drawa 
from  the  deed  of  John  Sistrunk,  in  describing  tiie  land  by  him  coq. 


IN  THE  STATE  OF  SOUTH  CAROLINA.  W 

vey«d  to  John  Wainwright,  as '"  bounded  by  part  of  the  said  tract,  ^^^^' 
beld  by  the  heirs  of  Marks  Honald,  deceased,''  has  no  weight.  It 
cannot  uphold  a  presumption  which  has  nothing  to  stand  upon.  It 
cannot,  by  intendment  and  implication,  divest  Mrs.  Sistrunk  of  her 
inheritance,  which,  from  any  thing  that  appears  to  the  contrary, 
she  never  has  legally  consented  to  part  with,  either  in  whole,  or 
in  part.  The  deed  cannot  estop  her,  eren  if  it  was  more  ei^Ucit 
than  it  is. 
New  trial  refused  by  the  court. 


CONSTITUTIONAL  COURT,  COLUMBIA,  DEC.  1812. 
Sabah  Lamab  0.  Walter  Taylos. 

The  declaration  was  for  a  special  injury  cCone,  by  inveigling  away  plain- 
tifif^B  slavei  and  the  issue  was  upon  this  special  charge ;  but  there  was 
no  evidence  to  support  it,  the  plaintiff  relying  upon  the  evidence  usually 
produced  to  sustain  an  action  of  trover.  Held,  by  Brbtabd,  J.,  that 
the  proof  ought  to  correspond  with  the  allegations  charged. 

Brxtasd,  J.  In  this  case,  I  am  of  opinion  the  motion  for  a 
nonsuit  ought  to  be  granted. 

As  to  the  objection  to  the  form  of  the  action,  the  case  of  Robin- 
son ▼•  Culp,  decided  in  this  court  very  lately,  settles  the  question, 
and  the  civil  injury  is  not  swallowed  up  in  the  public  offence.  But 
at  any  rate,  the  objection  is  not  good  in  the  form  in  which  it  is  ta- 
ken.   It  should  have  been  by  demurrer. 

lam  of  opinion  there  was  no  evidence  sufficient  to  authorize  the 
jury  to  find  a  verdict  for  the  plaintiff,  giving  it  the  most  favorable 
consideration. 

The  bill  of  sale  was  given  by  the  sheriff  to  Taylor  and  Linn. 
The  legal  estate  vested  in  them,  if  the  sale  was  valid.  If  there 
was  a  trust,  a  court  of  equity  only  could  afford  relief.  The  sheriff's 
sale  to  Tutt,  was  unlawful  and  void.  The  conveyance  by  the  she- 
riff, ahbough  not  authorized  by  the  sale,  may  be  considered  as  a  sale 
by  the  owner,  Lamar.  The  consideration  money  went  to  the  cre- 
ditor. 

The  productioQ  of  the  execution  was  necessary  in  my  opinion. 
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^Tfii^'  to  shew  the  sheriff's  authority  to  sell ;  or  its  non^production  should 
have  been  accounted  for. 

The  evidence  reported,  proved  satisfactorily,  that  the  defendant 
had  at  least  a  legal  lien  on  the  slave  in  question,  which  certainly  was 
not  discharged  by  the  evidence  of  tender  and  refusaU  The  very 
act  of  tender  proved  the  lien.  But  it  was  not  a  legal  tender.  It 
could  not  discharge  the  trust,  if  any  such  existed. 

But,  on  another  ground,  I  think  the  nonsuit  ought  to  be  granted. 
The  declaration  is  for  a  special  injury  done,  by  inveigling  away, 
and  harboring  the  plaintiff's  slave,  and  the  issue  was  joined  upon 
this  special  charge.  There  was  no  evidence  whatever  to  support 
the  charge.  The  plaintiff  relied  upon  the  evidence  usually  adduced, 
tt>  support  an  action  of  trover.  There  could  be  no  no^ssity  for 
this  special  form  of  action,  unless  it  was  to  redress  the  special  in- 
jury charged  in  the  declaration  ;  and  the  proof  ought  to  correspond, 
substantially,  with  the  allegations  charged.  I  can  see  no  necessity 
for  any  action  in  this  form  at  all,  although  I  will  not  pretend  to  say 
it  may  not  be  maintained  by  sufficient  evidence.  It  seems  to  me 
that  trover  or  detinue  might  answer  any  case  of  this  sort. 

1  am  at  a  loss  to  conceive  how  a  jury '  would  be  authorized  to 
give  the  value  of  the  slave  in  damages,  and  allow  the  defendant  to 
keep  the  property :  and  if  this  cannot  be  done,  the  plaintiff  mmy, 
in  some  cases,  recover  in  trover,  or  detinue,  afler  a  recovery  in  an 
action  for  inveigling  and  harboring,  which  would  be  vexatious. 
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CONSTITUTIONAL  COURT,  COLUMBIA,  DEC,  1812.     ^{^^ 


Thb   State  t;.  Robert  Stabk.  «^ 

StariL 

Tlie  State,  having  succeeded  to  all  the  prerogatives  of  the  King  of  Great 
Britain,  within  the  limits  of  the  former  Province  of  South  Carolina,  the 
question  was  made,  whether  the  State,  as  plaintiff  could  maintain  the 
civil  action  of  **  trespass  to  try  titles  to  land,**  or  whether  such  an  action 
would  lie  in  the  name  of  the  King,  in  this  country,  prior  to  the  Revoln- 
tion  ?  Held,  hy  Brevard,  J.,  (whose  opinion  only  is  reported  in  this 
case,)  that  the  King  could  not  have  maintained  such  an^Lction ;  that  the 
Rnalogy  between  **  the  State**  and"  the  King,**  holds,  and  the  same  rea« 
Eona  apply  to  both ;  and  that  the  redress  for  public  wrongs  must  issae 
from  the  Court  of  Greneral  Sessions,  and  not  from  the  Court  of  Common 
Pleas. 

Motion  for  a  new  trial,  or  a  nonsuit, 

BRxyABD,  J.  This  is  a  motioa  to  set  aside  the  verdict  obtained 
by  the  plaiotiflT,  in  the  Court  of  Common  Pleas  for  Lexington  dis* 
trict,  and  for  leave  to  enter  up  judgment  of  nonsuit,  or  to  have  the 
benedi  of  a  new  trial. 

Tbe  RctioD  was  to  try  the  titles  to  a  certain  tract  of  land  ;  and 
was  farooght  in  compliance  with  a  joint  resolution  of  the  two  houses 
iOf  die  legislature  of  this  State,  of  Deoember,  1808. 

It  haE  been  objected,  on  the  part  of  the  defendant,  that  the  action 
IB  not  maintainable ;  and  a  great  part  of  the  arguments  on  both 
8ide%  has  been  expended  upon  the  question,  whether  the  civil  action 
in  the  fonn  of  **  trespass  to  try  the  titles  to  land,"  in  the  name  of 
**  the  State,''  as  plaintiff^  is  properly  maintainable  ? 

If  the  motion  had  been  to  arrest  the  judgment,  or  had  arisen 
upon  demoirer  to  a  plea  in  abatement,  I  should  have  had  no  doubt 
of  the  propriety  of  the  arguments  on  this  point ;  but  in  support  of 
of  the  motion  submitted,  ^they  appear  to  me  irrelevant  and  inappli- 
caUe. 

If  no  action  of  this  sort  is  properly  maintainable  in  the  name  of 
the  State,  I  am  nnaUe  to  perceive  any  reason  why  a  nonsuit  should 
be  ordered,  or  a  new  trial  granted. 

It  would  be  to  no  purpose,  certainly,  to  grant  a  new  trial :  and 
lo  order  a  nonsuit  would  not  settle  the  question,  as  it  would 
not  condbde  the  plaintiff  fiom  renewing  the  action  in  the  flame 
Conn, 
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^812*^**      A  nonsuit  is,  where  the  plaintiflf  is  adjudged  not  to  foUaw,  or 

y^^s^^-^^  pursue  his  remedy,  as  he  ought  to  do  ;  or  is  ordered,  in  consequence 

State      of  a  total  or  essential  failure  of  necessary  evidence,  to  go  to  a  jury 

Staik      *"*  proof  of  his  claim  or  demand. 

However,  as  the  question  has  been  made,  and  argued  with  great 
earnestness,  and  at  great  length,  and  a  decision  of  it  may,  there- 
fore, be  reasonably  expected,  I  shall  not  decline  giving  my  opinion 
upon  it. 

The  violation  of  a  right  is  a  wrong ;  and  to  redress  the  wrong, 
the  law  gives  an  action,  which  is  the  lawful  demand  of  a  right. 

In  order  to  determine  in  the  present  case,  whether  for  the  viola- 
tion of  the*  ri^t  claimed,  the  proper  legal  remedy  was  applied,  it 
is  necessary  to  inquire,  first,  whether  upon  common  law  principles, 
a  like  remedy,  in  a  like  case,  may  be  applied  ;  and  if  not,  whether 
there  is  any  statute  law  of  this  State,  or  of  force  therein,  to  autho- 
rize such  a  remedy. 

The  form  of  action  used  in  this  case,  was  prescribed  by  an  act 

«  * 

of  the  legislature  of  this  State  of  February,  1791.  Being  substi- 
tuted instead  of  the  action  of  ejectment,  which  is  abolished,  it  must 
be  governed  by  the  same  principles  of.  law,  which  applied  to  that 
action.  It  combines,  however,  the  action  of  trespass  for  the  mesne 
profits,  which  lay  at  common  law,  after  a  recovery  in  ejectment ; 
and  I  apprehend,  it  combines  also  the  remedy  by  writ  of  assize,  and 
writ  of  right ;  being,  if  I  mistake  not,  the  only  real  action  properly 
maintainable  by  our  law.  But  being  more  especially,  a  substitute 
ibr  the  action  of  ejectment,  it  is  properly  calculated  to  try  the  pof- 
sessory  right  to  real  estates. 

The  State  of  South  Carolina  having  succeeded  to  all  the  rights 
and  prerogatives  of  the  King  of  Great  Britain,  within  the  territorial 
limits  of  the  former  Province  of  South  Carolina,  necessitates  the 
inquiiy,  whether  an  action  to  try  t?ie  possessory  right  to  real  estate, 
and  recover  the  seisin  thereof,  was  properly  maintainable  by,  or 
would  lie  in  the  name  of  the  King  in  this  country,  prior  to  our  Revo- 
lution t  And  it  seems  clear  that  the  King  could  not  maintain  such 
an  action. 

The  King  cannot  bring  an  action  of  assize,  or  ejectment,  as  by 
reason  of  his  ubiquity  he ,  cannot  be  disseised,  or  dispossessed  of 
any  real  property,  which  is  once  vested  in  him.  Nor  can  he  bring 
an  action  of  trespass  for  bieaking  his  close,  or  any  other  injury  done 
to  his  soil  or  possession.  There  is  no  necessity  for  his  making  use 
of  such  actions,  as  he  has  much  easier  and  more  efiectual  reme- 
dies,  by  such  prerogative  modes  of  process  as  are  peculiariy  con- 
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fined  to  the  crown ;  amon^  which,  may  be  mentioned,  information  ^^S^* 
of  intrusion,  inquest  of  office,  and  mandamus.     3  Bl.  Com.  257, 
358,  261. 

The  King  has  a  double  capacity  :  a  body  natural,  and  a  body 
polilic.  His  body  politic  never  dies  ;  the  death  of  bis  natural  body 
is  called  a  demise.  The  word  **  King"  extends  to  his  successors. 
He  is  the  head  of  the  body  politic,  and  his  subjects  the  mystical 
members.    Plo.  177,  238,  261. 

In  relation  to  those  rights  which  the  King  may  legally  vindicate 
jure  corotuB,  he  stands  in  the  same  light,  and  on  the  same  ground 
nearly,  as  the  "  State"  in  this  country. 

The  English  common  law  doctrine  is,  that  all  the  lands  within 
the  realm,  by  whatever  titles  held,  and  by  whomsoever  possessed* 
are,  io  contemplation  of  law,  in  possession  of  the  King,  and  held 
by  him,  either  mediately  or  immediately.  Plo.  408.  Therefore, 
^uinlntder  cannot  gain  any  estate,  or  possession,  against  theKing, 
nor  can  there  be  a  tenant  at  sufferance  of  the  King's  land,  dbidf 
546,  559.  1  Co.  16.  Hardr.  461.  The  King  cannot  be  turned 
out  of  possession  but  by  matter  of  record*  Runn.  17, 18.  6  Com. 
Dig.  64. 

The  analogy  between  '*  the  State,"  and  *'  the  King,"  holds  in  all 
these  particulars,  and  the  same  reasons  apply  to  each.  The  State 
§8  an  artificial  person,  or  body  politic,  composed  of  all  the  citiasensy 
or  members  of  the  community. 

*«  What  constitutes  a  State  1 

"  Not  high  raised  battlements,  nor  labor'd  mound— 

"  Nor  cities  proud— 

**  No :  Men,  high  minded  men — 

M  Men  who  their  dnties  know, 

**  But  know  their  rights,  and  knowing,  dare  maintain ; 

"•  Prevent  the  long-aimed  blow, 

**  And  crush  the  tyrant  while  they  ^nd  the  chain— 

**  These  constitute  a  State." 

The  endnerU  domain  is  in  possession  of  the  State ;  and  the  pro* 
peripf  in  aU  lands  not  appropriated  to  private  or  individual  uses,  ex- 
clusively, or  to  particular  public  purposes,  belongs  to  all  the  citizens 
composing  the  State  equally  ;  and,  although  one  citizen  may  have 
the  actual  exclusive  possession  of  a  part  thereof,  and  may  claim 
the  same  as  private  property,  yet  is  it,  constructively,  and  to  all  ne- 
ceasary  public  purposes,  in  possession  of  the  State. 

And  I  see  no  mischief  or  inconvenience  which  can  result  from 
this  doctrine ;  as  the  Stato  may,  at  any  time,  exert  its  damiy  and 
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^^fl?3*'^'  ciercise  its  rights,  in  the  same  way  as  if  no  sach  adversary  elaiiA/ 
and  possession  was  opposed  :  and  if  any  opposition  should  be  made^ 
by  any  such  claimant  against  the  State,  as  would  hinder  or  disturb 
the  State  in  the  exercise  of  its'fights^  the  proper  prerogative  remedy f 
by  criminal  process,  might  be  resorted  to. 

Vacant,  and  other  public  lands,  belong  to  all  the  members  of  the 
^political  society,  called  "  the  State,'*  in  joint  tenancy  ;  and  the  pos- 
session of  one  joint  tenant  is  the  possession  of  all.     And  no  action 
lies  for  one  joint  tenant  against  his  companion,  for  a  trespass  and 
ejectment,  as  to  the  lands  held  in  joint  tenancy. 

Besides,  it  would  seem  inconsistent  to  prosecute  the  tenant  ior 
possession  for  a  trespass,  as  defendant,  when  he  is  one  of  the  con- 
stituent members  of  the  artificial  body  which  sues  as  plaintiff. 

For  these  reasons,  I  am  of  opinion,  that,  consistently  with  com* 
mon  law  priqciples,  this  action  cannot  be  supported. 

It  remains  to  inquire,  whether  the  action  is  authorized,  or  re- 
quired, by  any  statute  law  of  this  State,  or  of  force  therein  7 

An  act  of  assembly  of  Decenriber,  1807,  *<  concerning  the  town 
of  Sasegotha,*'  recites,  that  *'  whereos,  the  old  town  of  Sazegotha, 
on  the  south  side  of  the  Congaree  river,  heretofore  laid  out  and  ap- 
propriated to  such  Germane  and  Jareignere  as  would  migrate  to  set- 
tle in  this  country,  remains  still  subject  to  be  granted  for  that 
purpose.  And  whereas,  several  of  the  proprietors  of  lote  in  the 
■aid  town,  and  many  others,  have  prayed  that  the  said  town  should 
be  granted  to  other  uses,"  and  enacts,  that  certain  commissioners 
therein  named,  shall  be  empowered  to  cause  the  lots  in  the  said 
town,  heretofore  granted,  to  be  laid  off  according  to  the  original  plan, 
and  the  part  not  granted,  into  convenient  fields,  to  be  leased.  And 
it  requires  the  commissioners  to  report  to  the  legislature  respect, 
ing  *'  such  property  as  the  State  may  be  entitled  to,'*  in  the  said 
lands. 

In  December,  1808,  iVe  commissioners  reported,  pursuant  to  the 
act,  to  the  legislature  then  in  session,  that  the  town  of  Saxegotha 
contained  882  acres  of  land,  part  of  which  had  been  laid  off  as  a 
town,  and  about  ninety  lots  of  the  part  laid  off  had  been  granted  ; 
and  that  the  rest  remained  subject  to  legislative  disposal.  Alao^ 
that  part  of  the  town  lands  was  in  the  possession  of  certain  persons 
who  claimed  the  same  by  proprietary  titles. 

This  report  was  immediately  referred  to  a  committee  of  the  House 
of  Representatives,  who  reported  thereon,  **  that,  in  their  opintODy 
the  State  had  good  title'*  to  the  lands  therein  mentioned ;  which » 
fiom  the  evidence  laid  before  tbemi  and  other  ecidence  which  mighl 
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Uproewred^ihey  were  of  opinion  wUghi  he  eMtahUsked  hjfawUtA  ^^|^ 
law:  and  that  as  the  land  was  of  comiderable  Taliie,  tbey  recom* 
mended  to  the  Honse  to  authorize  the  commiseioners  **  to  inaUtnU 
a  nct^  or  tuiis,  in  the  name  of  the  State^  against  tlie  trespassers  on 
the  same  lands  ;"  which  was  resolved  accordingly  ;  and  the  Seaate 
concurred  in  the  report  and  resolution. 

These  legislative  proceedings  comprise  all  the  evidence  of  sta* 
tutory  anthority  which  has  been,  or  can  be  prodaced  in  sapport  of 
the  action  s  and  if  it  were  not  that  they  ha?e  emanated  from  the 
coOected  wisdom  of  the  Staie^  I  should  never  suspect  there  would 
be  impropriety  in  charging  them  with  incongruity  and  ineonsisteney* 
But  as  it  is,  I  shall  only  say,  that  to  my  weak  understanding,  they 
seem  somewhat  obscure,  and  uncertain.  And  if  I  did  not  feel  the 
necessity  of  attempting  an  explication  of  them,  I .  would  decline 
the  task  ;  contented  to  reverence  in  silence  what  I  cannot  com* 
prekmid. 

The  Mt  of  1807,  so  far  as  I  understand  it,  authorises  the/  com« 
nissioners  to  lay  off  a  town,  so  as  to  accommodate  the  proprietors 
of  the  laods  which  had  been  granted,  pursuant  to  the  original  plan 
of  a  town  for  Saxegotha  township,  and  to  lay  off  the  vacant,  or 
ongraatsd  lands  adjoining,  in  small  tracts,  to  be  leased  for  certain 
pniposes^  until  otherwise  disposed  of  by  the  legislature. 

The  commissioners,  in  their  report,  say,  that  certain  of  the  lande 
winch,  in  their  opinion,  was  public  property,  were  in  possession  of 
peisons  who  claimed  the  same  as  lands  which  had  been  granted, 
and  were  not  subject  to  legislative  disposal.  Upon  this,  the  com* 
miHee  of  the  House  of  Representatives  report,  that  in  their  opinion, 
the  claims  of  these  persons  are  unfounded.  And  this  opinion,  they 
any,  is  founded,  as  well  from  evidence  which  they  had  not  seen^ 
bat  suppose  might  be  procured,  as  upon  evidence  they  had  examined  t 
and  being  of  opinion  that  the  right  of  the  State  might  be  established 
by  a  not  at  Zato,  they  recommended  that  a  suit,  or  suits,  should  he 
inalitated  tJi  the  name  of  the  State,  against  the  trespassers  upon  the 
ilinpatsd  lands.  A  joint  resolution  of  the  two  Honses  passed  ao« 
ecvrdiDgly, 

The  committee,  in  reporting,  seems  to  have  been  impressed  with 
Am  mistaken  notion,  that  in  order  to  enable  the  State  to  ascertain 
aa4  vindicate  its  rights  in  relation  to  these  lands,  and  to  that  end 
to  examine  sad  decide  on  the  titles  oi  the  occupants  claiming,  it 
wte  necessary  to  prosecute  a  civil  action,  and  try  the  titles  in  the 
Ceurt  of  Coflunon  Pleas,  as  between  party  aad  party,  where  granted 
lanli  are  in  dispute,  and  the  State  has  no  interest.    That  this  no- 
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^'^"^>  tion  is  not  unfounded,  has  been  shewn.  Upon  this  unfounded 
notioni  however,  the  resolution  appears  to  stand.  The  intent  of 
the  resolution  was  not,  1  apprehend,  to  change  the  law  ;  but  if  this 
was  its  object,  I  have  no  hesitation  in  saying  that  it  is  not  compe- 
tent to  effect  it. 

If  the  resolution  be  construed  according  to  legal  and  rational 
principles,  it  must  be  expounded  to  authorize  the  commissioners  to 
commence  and  prosecute  a  constitutional  and  legal  remedy,  by  a 
mode  of  procedure  known  and  sanctioned  by  law,  and  not  such  a 
remedy  as  that  which  the  commissioners  have  attempted  to  apply  ; 
a  remedy  altogether  unnecessary  and  useless,  as  well  as  novel,  on 
such  an  occasion. 

It  is  not  necessary,  at  present,  to  inquire  what  would  be  the  pro* 
per  mode  of  redress  on  such  an  occasion  ;  yet,  1  have  no  scruple 
in  saying,  that  if  any  judicial  process  is  necessary,  it  must  issue 
from  the  Court  of  General  Sessions,   and  not  from  the  Court  of 
Common  Pleas  ;  because  '<  the  breach  of  public  rights,  or  duties, 
which  affect  the  whT)le  community,  considered  as  a  community,  is 
distinguished  by  the  harsh  appellation  of  crimes  and  misdemeanors* 
The  redress  of  private  injuries  is  to  be  sought  by  civil  suit  or  action  ; 
but  public  wrongs  furnish  or  require  a  more  speedy  remedy.*'    8* 
Bl.  Com.  2.    4  Bl.  Com.  6«     An  information  of  intrusion  wojild 
probably  be  the  most  appropriate  mean  of  redress.     It  lies  for  any 
trespass  committed  on  the  lands  of  the  crown,  as  by  entering 
thereon  without  title,  holding  over,  dsc.     4  Bl.  Com.  261.     This 
process  does  not  suppose  the  King  out  of  possession,  but  on  the 
contrary,  that  tiie  party  intruded  on  the  King's  possession.     And 
(be  judgment  is  not  in  the  nature  of  a  seisin  or  possession,  but  only 
^piod  pars  cammittaturet  capialurpro  fine.     And  upon  that,  an  in* 
junction  issues  for  the  possession  against  the  party  h  imself,  and  all 
claiming  under  him.     Hardr.  460,  Friend  v.  The  Duke  of  Rich- 
mond. 

By  a  little  stretch  of  the  rules  of  construction,  the  resolution 
may  be  forced  to  intend  this  mode  of  proceeding,  or  some  other 
criminal  process  ;  otherwise,  in  my  opinion,  it  can  have  no  effect. 

I  now  proceed  to  consider,  what  appears  to  me  to  be  the  only- 
material  question  ne<5essary  and  proper  to  be  determined  in  tbb 
case;  namely,  whether  there  was  any  evidence  given  to  support 
the  action,  as  brought,  which  could  be  considered  sufficient,  giving 
it  all  the  weight  and  effect  it  could  have  upon  the  most  favorable 
construction,  to  warrant  the  fiuding  of  the  jury  ;  and  whether  a 
nonsuit  ought  not  to  have  been  granted  for  the  want  of  evidence  t 


IN  THE  STATE  OF  SOUTH  CAROLINA,  IW 

The  evidence  produced  was,  in  substance,  as  follows :  ^sST^ 

1.  A  manuscript  volume,  containing  the  minutes  of  the  Council 
of  State,  or  Upper  House  of  the  Legislature,  under  the  royal  govern^ 
ment ;  from  whence  it  appeared, — 1.  That  Governor  Johnson  was 
authorized  to  grant  certain  lands  in  this  (then)  Province.  2.  That 
certain  instructions  were  sent  to  him  by  the  board  of  trade  and 
plantations,  to  lay  off  eleven  townships,  to  consist  of  20,000  acres 
of  land  each,  with  six  miles  square  circumjacent,  to  be  reserved 
for  the  use  of  poor  foreign  Protestants,  vf  ho  should  come  and  settle 
thereon.  3.  That  the  Governor  recommended  to  the  legislature  to 
pass  an  act  to  carry  those  instructions  into  eflTect.  4.  That  one 
Francis  Young  was  authorized,  accordingly,  to  lay  off  a  township 
on  the  Congaree,  or  Santee  river.  That  Henry  Young  was  after, 
wards  ordered  to  mark  out  a  town  and  township,  instead  of  Francis 
Young,  aboui  the  Congaree,  and  extending  on  the  south  side  of 
Santee.  5.  That  the  Governor  communicated  to  the  legislature  a 
plan  of  a  township,  run  out  by  Henry  Young,  on  the  south  side  of 
Santee  river,  which  site  said  Young  had  reported  to  be  low,  and  sub. 
jectto  inundation,  and,  therefore,  recommended  another  on  the  oppo* 
site  side  of  the  river.  6.  That  the  other  branch  of  the  legislature  had 
d^eed  to  this  recommendation  ;  and  that,  the  same  was  concurred 
in  by  the  upper  House  ;  and  that  an  appropriation  of  money  was 
made  to  defray  the  expense  of  carrying  this  measure  into  execu*- 
tion.  7.  That  the  legislature  recommended  the  appointment  of 
persons  to  fix  the  site  of  the  town,  generally,  without  laying  the 
same  off  into  lots,  until  the  arrival  of  settlers,  when  the  same  should 
be  laid  off,  occasionally,  in  lots,  and  granted  to  settlers,  as  they 
should  arrive,  free  from  charge*  8.  That  a  further  appropriation 
was  made,  to  defray  the  expense  of  laying  off  the  town,  and  to  pfeiy 
for  the  passage  of  poor  foreign  Protestants,  to  settle  the  same,  and 
to  furnish  them  with  the  implements  of  husbandry.  9.  And  that 
when  grants  were  to  issue  to  other  than  those  for  whom  Aiese  lands 
DTere  reserved,  a  proviso  should  be  inserted  therein,  that  if  the  land 
thereby  granted,  should  be  within  the  reserved  tract,  the  grant  should 
be  void. 

2.  Parol  evidence,  locating  the  site  of  Saxegotha  town  and'town. 
•hip,  as  supposed  to  be  laid  out  by  the  persons  appointed  for  that 
purpose  'y  and  proving  that  about  twenty  settlers,  answering  the  de. 
acriplion  of  those  for  whom  the  lands  were  reserved,  established 
tbemselves  upon  the  same. 

3.  Three  or  four  patents,  or  original  grants,  for  certain  small 
pArcsIs  of  land  within  the  township,  containing  also  a  grant  of  one 
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IdSST^  lot  in  the  toWn,  as  annexed  to  each  parcel  in  the  township :  bill 
none 'of  these  grants  affected,  immediately,  the  land  in  question. 

It  appeared,  upon  examination  of  the  plaintiff's  evidence,  that  in 
the  jear  1748,  no  emigrants  had  arrived  to  settle  the  lands  fint  of- 
fered by  the  King,  except  a  few  Stnss ;  and  it  did  not  appear  that 
these  Swiss  actually  settled  in  Saxegotha  township.  And  it  also 
appeared  that  one  of  the  books  containing  minutes  of  the  acts  and 
proceedings  of  the  government,  after  this  time,  was  lost,  or  mislaid ; 
which  afforded  room  for  a  presumption  that  other  instructions  had 
been  transmitted  from,  England,  authorising  other  proceedings  than 
those  which  appeared  from  the  written  evidence  produced.  From 
original  grants,  produced  in  evidence,  and  from  the  grant  books 
in  the  office  of  the  Secretary  of  State,  it  appeared  that  the  provita 
which  has  been  mentioned,  was  uniformly  inserted  in  all  grants 
issued  prior  to  the  5th  of  December,  1761,  and  that  subsequent  to 
that  time  it  was  uniformly  omitted  :  which  confirms  the  presump- 
tion, that  the  government  had  relinquished  the  plan  or  scheme  of 
settling  the  township  with  poor  Protestants  from*  Europe,  excln. 
stvely  ;  and  had  granted  the  same  to  whoever  applied,  without  dis« 
tiootion,  and  in  such  quantities  as  the  applicants  might  desire,  upon 
their  compliance  with  the  terms  and  conditions  customary  in  gtanU 
iag  the  vacant  lands  of  the  Province. 

The  gvttnt  to  Job  Marion,  under  which  the  defendant  claimed» 
dated  January  14, 1770|  strengthens  the  presumption.  1  lay  no 
stress,  however,  on  this  document,  as  it  was  not  produced  by  the 
plaintiff. 

This  is,  I  beUeve,  a  foir,  although  brief,  statement  of  the  evidence ; 
and  in  it  I  am  unable  to  discover  any  semblance  of  legal  title,  upoa 
those  principles  upon  which  the  claim  has  been  advanced. 

It  has  not  been  pretended  that  the  loctis  in  quo  is  vacant,  or  un- 
appropriated land,  or  that  it  has  relapsed  to  the  State  by  an  escheat. 
The  titis  endeavored  to  be  established,  appears  to  be  of  a  mixed 
and  mongrel  character — a  legal  non.(2Mertp(— neither  a  legal,  nor 
an  equitable  title,  but  partaking  of  the  character  of  both  :  and  the 
arguments  which  have  been  urged  to  support  it,  although  learned 
and  ingenious,  appear  of  the  same  eii<  and  ckaraoterf  and  marveU 
lously  adapted  to  such  a  claim. 

The  reaervation  of  lands  for  the  accommodation  of*'  poor  fbreign 
ProtestantSf"  intended  to  be  laid  out  into  township  lots,  adjoining 
the  town  in  every  direction,  was  such  an  appropriation,  it  is  pre- 
tended, as  amounted  to  a  grant  of  the  soil ;  aud  that  the  King  waa 
thereby  so  far  divested  of  the  right  of  property  in  his  political 


IN  THE  STATE  OF  SOUTH  CAROLINA.  1» 

pacitj,  at  to  be  incapable  of  granting  tbe  same  a(terwarda»  to  any  ^^^"^ 
'Other  peraoD,  or  persons.  Again,  it  is  said,  this  reservation  did  not 
amount  to  an  absolute  or  complete  grant ;  but  it  was  a  quasi  grant ; 
sometbing  in  tbe  nature  of  a  trust,  by  which  the  King  became  a 
trastee,  appointed  by  himself ;  and  xhfi  State  having,  by  force  and 
arms,  seised  upon  the  trusty  and  made  itself  trustee  in  the  place  of 
tbe  King*  it  is  bound,  in  conscience,  and  in  law,  to  a  faithful  ezecu* 
ti<»D  of  the  trust.  Again,  it  is  said,  that  his  majesty  gave  a  royal 
pUdge,  and  4bat  the  State  is  bound  to  redeem  it.  That  there  was 
a  compact,  a  covenant,  and  /  d^t  know  what,  between  the  King 
and  the  «  poor  Protestants,*'  which  obliged  tbe  King  to  keep  those 
laode  in  reeerve,  sacred  for  their  use,  until  they  should  choose  to 
c&im  them :  and  that  any  grants  afterwards  issued  by  the  Ring,  for 
any  land  within  the  boundaries  of  this  holy  and  forbidden  grouDd» 
ahoukl  bo  held  and  adjudged  ipso  facto  null  and  void. 

If  the  King's  title  was  divested,  how  can  the  State  claim,  and  bj 

what  title  t    It  is  said  the  legal  title  resides  in  the  State,  because 

tbe  King  was  only  equitably  divested  ;  and  that  the  equitable  gran^ 

4eee  have  a  legal  right  to  enforce  the  due  execution  of  the  truM 

^^syol,  which  has  devolved  upon  the  State. 

Ttie  idea  of  a  jue  fidudamm^  produced  or  created  in  the  man* 
nor  aappesed  in  argument,  is  singular  enough.  I  am  utterly  at  a 
loss  to  conceive  what  equitable  considerations  support  the  trust ; 
aad  eqiaity  at  a  loss  to  know  how  the  eeeltd  que  truet  could  be 
ideoiified,%Mr  ascertained. 

Tbe  idea  of  a  covenant  or  compact  is  still  nsore  singular.  A 
title  of  this  sort,  supported  in  tbe  way  that  it  was,  appears  to  me  so 
etrii»gly  extravagant  and  bttrlesqaet  that  I  scarcely  know  bow  to 
<reat  it  serioasly. 

M  compact,  between  whomt  The  King's  government  of  South 
Garaliaa,  on  tbe  part  of  his  majesty,  and  **  the  poor  foreign  ProteiH 
tante"  of  all  nations  and  binguages,  dispersed  over  the  face  of  the 
earth,"  from  Paris  to Pwu,  from  Naples  to  Japan  ;"  all  who  mi^t, 
ID  long  succession,  during  the  lapse  of  ages,  impelled  by  poverty,  or 
expelled  by  religious  intolerance,  by  tribes,  by  families,  or  by  soli« 
tary  adventurers,  pass  over  the  Jordan,  to  inhabit  this  new  Canaan, 
which  tbe  King  had  given  them  to  possess  it ! 

But  these,  ^  poor  Protestants,"  vagrants  from  every  clime,  were 
to  form  a  barrier,  for  the  protection  of  the  frontier  settlers,  against 
the  incursions  of  the  aboriginal  savages.  This  was  the  condition  of 
tbe  grant.  If  this  was  the  consideration  of  the  covenant,  there 
^«s  a  failure  of  the  consideration;  for  tbe  barrier  never  was 
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CamX^rt,  erected  by  the  covenantees  ;  or  if  any  was  attempted  to  be  reared, 
it  was  too  feeble  to  answer  the  intended  purpose,  without  the  aid 
of  other  materials. 

But  who  are  they  who  are  entitled  noio,  to  the  benefit  of  this 
pretended  grant ;  to  complai^  of  this  breach  of  covenant  ?  Are 
they  the  descendants  of  those  who  settled  in  the  township,  and  ob« 
tained  grants  for  their  several  portions  of  the  promised  land?  Of 
what  do  they  complain  7  Was  it  the  King's  fault  that  the  township 
lands  were  not  populated,  nor  the  to^wn  built  ?  Because  these  things 
did  not  take  place,  were  they  to  come  in  fur  the  rest  of  those  lands, 
as  contingent  remainder-men,  or  reversionary  heirs  ?  Or  were  the 
lands  to  remain  vacant  until  the  poor  foreign  Protestants  should 
find  it  convenient,  or  should  be  permitted  to  migrate  and  settle 
tbem? 

And  if  others  are  entitled  to  claim,  who  are  they  ?  The  descend- 
ants of  all  the  poor  foreign  Protestants  who  were  in  esse  at  the  time 
of  the  pretended  grant ;  or  all  those  who  answer  that  description 
at  this  day  ?  And  can  they  lawfully  claim  these  lands  before  they 
become  naturalized  citizens  7 

If  the  act  of  1807,  be  adverted  to,  it  will  appear  that  the  legis. 
laftire,  in  passing  that  act,  distinguished  between  gr^anUd  and  tift- 
granted  lands ;  and  the  subsequent  re€olution  goes  upon  the  same 
distinction* 

The  trespasses  pointed  at  in  the  resolution,  must  mean  trespassers 
CD  ungranted  lands,  and  not  on  lands  which  had  ^passed* from  the 
King,  or  the  State,  by  grants  In  the  granting  of  lands  by  public 
authority,  a  patent,  or  a  public  law,  is  essenlial. 

In  the  act  and  resolution,  there  is  not  a  word  said  of  a  compact, 
a  covenant,  a  trust,  or  a  pledge.  The  reservation,  as  was  well  ob« 
served  by  the  defendant's  counsel,  was  a  political  arrangement, 
which  might  be  abandoned  or  modified,  as  the  goverameot 
proper.     It  was  nothing  like  a  grant,  or  a  contract. 

I  am  of  opinion  that  a  nonsuit  ought  to  be  ordered. 
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IBIS* 

Ths  Stata  v.  Mary  HuirriRGToir. 

HoDtiiif- 
ioBticefl  of  Uie  peace  have  authority  to  ioqiiire  concerning  forcible  entry       ^^^ 
and  detainer,  founded  on  the  English  statutes,  which  are  all  either  ex- 
preasly  or  virtually  made  of  force  in  this  State. 

Motion  to  reverse  the  decision  of  the  Court  of  General  Sessaoni 
for  Charleston  district,  Judge  Nott,  presiding. 

An  inquest  for  a  forcible  entry  and  detainer,  was  taken  by  Gabriel 
M.  Bounetheau,  and  John  Mitchell,  justices  of  peace  for  the  dis* 
Irict  of  Charleston.  Before  it  was  taken,  the  defendant  tendered 
a  plea  to  their  jurisdiction,  which  was  overruled.  After  the  inquest 
was  found  against  the  defendant,  a  traverse  was  tendered,  and  the 
proceedings  were  removed  to  the  (>ourt  of  Sessions  for  Charleston 
district,  by  a  writ  of  certiorari.  The  case  was  submitted  without 
argudient ;  and  the  presiding  judge  overruled  the  plea,  and  the 
motion  to  quash  the  pioceedings. 

The  appeal  was  made  from  this  decisaioa ;  and  was  submitted 
on  the  ground,  whether  justices  of  the  peace  have  a  power  to  take 
inquisitions  of  forcible  entry  and  detainer,  since  by  certain  acts  of 
the  General  Assembly  of  this  State,  they  are  precluded  altogether^ 
fro 01  convening  and  silting  as  a  court,  and  taking  cognizance  of 
and  trying,  pronouncing  judgment,  and  awarding  execution,  against 
any  free  white  person,  in  any  species  of  tort,  or  tortfeasance^  in  any 
other  actions  than  such  as  are  founded  in  contract.  Gsioos  re* 
f«ri«d  to  1  Faust's  Coll.  52.     2  D.  318. 

Argued  by  Gbiggs,  for  the  motion ;  and  Priolbav,  contra* 

Bbevabd,  J.  This  a  motion  to  reverse  the  decision  of  the  Court 
of  General  Sessions  for  Charleston  district* 

The  question  before  the  District. Court  arose  upon  an  inquisition 
taken  for  a  forcible  entry  and  detainer,  by  two  justices  of  peace,  and 
removed  by  certiorari.    » 

The  question  submitted  is,  whether  justicss  of  peace  have  autbo- 
rity  to  inquire  4M)ncerning  forcible  entries  and  detainera. 

The  objection  to  their  jurisdiction,  in  this  respect,  in  the  argu- 
ment of  this  motion,  was  founded  on  an  act  of  assembly  of  February, 
1791,  which  declares, « that  no  action  of  trespass,  trover,  detinue, 
slander,  or  assault  and  battery,  or  other  action^  arising  merely  from 
tofty  shall  be  cognizable  by  a  justice  of  peace  in  this  State." 


112  BREVARD'S  REPORTS  OF  DECISIONS 

^^81^^  This  objection^  in  my  opinion,  is  invalid :  because  the  act  of 
1701,  relates  to  civil  suits  (nUy^  and  has  no  application  to  criminal 
proceedings. 

It  was  not  objected,  in  argument,  Ihat  the  statutes  which  are  in 
force  on  this  subject,  do  not  authorize  justices  of  peace  in  this 
State,  to  take  inquisitionsr  or  indictments  of  forcible  entry  and  de- 
tainer ;  bot  as  this  question  seems  to  be  involved,  1  will  briefly  state 
my  opinion  thereon,  and  the  reasons  in  support  of  it. 

My  opinion  is,  that  justices  of  peace  havp  the  power  which  tber 
same  magistrates  have  in  England,  in  relation  to  this  matter,  and  in 
virtue  of  the  same  statutes,  which  are  all  either  eipressly,  or  vir- 
tually, made  of  force  here. 

An  act  of  1731,  P.  L.  127,  provides  for  the  summoning  and  ob-* 
taining  juries  of  inquest,  on  forcible  entries  and  detainers,  and  other 
special  inquests.  This  act  appears  to  be  in  confirmation  of  the 
statute  8  H.  6  c<  0,  which  is  not  made  of  force  eipressly  by  the 
act  of  assembly  of  1712.  But  that  act,  P.  L.  98,  declaree,  that  all 
the  statutes  referred  to  by  the  statutes  made  of  force,  and  whick 
statutes  DMide  of  force,  are  explanatory,  or  confirmatory  of  those 
referred  to,  dec.,  shall  be  considered  a^  virtually  made  of  foroe«r 
The  statute  16  R.  2  c.  2,  is  also  made  of  force  expressly.  P.  L# 
87.  This  statute  cannot  be  fully  understood,  without  referring  to 
a  former  statute,  5  R.  2  stat.  I  c.  8,  w  hich  defines  the  offences  of 
forcible  entry  and  detainer :  for,  at  common  law,  a  man  might  law- 
fully  regain  possession  of  lands  of  which  he  had  been  disseised  by 
force.  1  Hawk.  P.  C.  c.  64,  sec.  1.  The  statute  5  R.  2,  may, 
therefore,  well  be  considered  as  virtually  of  force,  although  not  ex* 
pressly  made  so  by  act  of  assembly. 

The  other  judges  of  the  same  opinion.  Motion  refused.  GiUMKBy 
J.,  absent. 
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William  Hbyward  o.  Thomas  Bbivhett. 

A  verdict,  obviously  imperfect  and  uncertain  on  its  face,  cannot  be  sup- 
ported, and  must  be  set  aside. 

The  e^ndence  of  a  right  of  passage,  and  a  common  right  of  pasture,  will 
not  support  an  exclusive  right  of  possession  by  virtue  of  a  legal  title* 


Heywasd 

V. 
Bennett. 


This  was  an  action  of  trespass,  to  try  title  to 


»—  acres  of 

marsh  land  on  James'  Island.  Title  being  the  issue,  there  was  no 
qoestioo  about  the  trespass.  The  phiintiff  attempted  to  deduce  his 
title  from  Samuel  Stobo,  but  in  tracing  the  title  up  to  the  original 
grants  which  was  to  one  Mary  Patty,  on  the  first  of  July,  1688,  it 
appeared  very  manifestly,  and  so  the  court  stated  to  the  jury,  that 
the  gfaot  did  not  cover  the  marsh,  but  expressly  called  for  it  as  a 
boundary*  The  plaintiff  then  set  up  a  claim  by  possession,  which 
it  was  said  commenced  anterior  to  the  4th  July^  1776,  and,  there* 
forCf  would  consummate  his  right  under  a  special  clause  in  an  act 
0t  the  legislature,  notwithstanding  the  recognized  principle  of  nuU 
him  temjnu  oceurret  keipublietB.  Upon  the  point  of  poesesaioDi 
the  evidence  on  both  sides  was  vast,  and  the  one  contradictory  of 
the  other.  The  jury  found  a  verdict  for  the  plaintiff  for  the  whole 
land  in  dispute. 

The  defendant  moved  for  a  new  trial,  on  the  grounds, — that  the 
plaintiff  did  ndt  shew  any  title  to  the  premises ;  that  they  never 
were  granted  to  those  under  whom  he  claimed  ;  that  as  he  could 
only  claim  by  setting  up  a  bare  right  of  possession,  it  was*incum« 
bent  on  him  to  support  such  possession  by  the  strictest  proof;  that 
the  evidence  in  support  of  his  possession  was  insufficient ;  and  that 
the  verdict  was  contrary  to  law  and  evidence. 

Bbbvard,  J.  I  am  of  opinion  the  motion  ought  to  be  granted. 
7be  verdict  is  in  these  words,  *'  We  find  for  the  plaintiff  all  the 
lands  laying  to  the  westward  of  Oos's  Creek,  from  the  mouth 
thereof  upwards,  until  it  intersects  the  first  boundary  line  it  comes 
to,  with  forty  shillings  damages."  The  uncertainty  of  the  verdict 
is  not  made  a  ground  in  this  motion  ;  nevertheless  1  think  it  cannot 
be  overlooked.  To  refuse  the  motion,  would  be  to  support  a  ver- 
dict obviously  imperfect  on  its  face.  There  are  no  materials  in  the 
record,  nor  any  thing  which  it  can  refer  to,  to  cure  the  imperfection  ; 
to  render  it  certain.    It  would  require  the  verdict  of  another  jury 
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^^'i?'^'  to  ascertain  the  intention  of  the  jury  who  found  this  verdict.  On 
^^^^..^^l^  this  ground  I  think  the«verdict  ought  to  be  set  aside.  6  Com.  Dig. 
Hepmd  G2Ii  ^32-    Cro.  Ja.  113.    Co.  Litt.  227,  a.    1  T.  R.  141. 

▼•  I  am  also  of  epinion  that  the  verdict  is  against  evidence  and  law, 

and  on  this  ground,  likewise,  ought  to  be  set  aside. 

The  plaintiff  claimed  under  an  original  patent  granted  to  Mary 
Patty,  dated  July,  1668.  It  was  found  in  locating  the  land  em« 
braced  by  this  patent,  that  the  marsh  land  in  question  was  not  in- 
cluded therein.  This  title  failed.  The  presumption  of  another 
grant,  from  conveyances  produced  in  evidence,  was  unsupported  by 
evidence,  and  waa  completely  rebutted,  as  the  presiding  judge  very 
properly  observed  at  the  trial. 

The  title  by  possession,  which  was  last  of  all  relied  upon,  waa 
also  unsupported  by  evidence. 

There  was  no  evidence  of  achidl  peaeeahU^  and  eontinued  pos- 
session, five  years  anterior  to  the  4th  July,  1776,  as  was  pretended* 
And  there  was  no  evidence  of  a  claim  by  title,  or  claim  of  a  right 
of  poeseaBion,  corresponding  with  the  pretended  possession,  which 
I  think  essential  to  such  a  title.  The  evidence  of  possession  went 
rather  to  prove  a  right  of  passage  occasionally  through  the  marsb^ 
and  a  common  right  of  pasture,  than  an  exclusive  right  of  poases« 
sion,  by  virtue  of  a  legal  title. 

CoLcocK,  NoTT,  SmTB,  and  Bat,  Js.,  being  of  the  same  opiaioD^ 
a  new  trial  was  ordered* 
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CONSTITUTIONAL  COURT,  CHARI^ESTON,  JAN.  1818.  ^jg^ 
Thoxas  Slatbb  o.  Thbodokb  Gaiuabp* 

Plaintiff  bad  a  claim  aKainst  Barker  &  Lord,  for  eundvy  acceptances, 
which,  it  seemed  to  be  midenrtood,  (though  not  ezpreisly  declaredt) 
were  to  be  refanded  out  of  the  proceeds  of  a  cargo  to  be  consigned 
to  him ;  but  before  the  vessel  had  completed  her  voyage  B.  &  L* 
failed,  and  assigned  the  cargo  to  Gaillard,  to  secmre  a  debt  due 
1dm,  who  also  consigned  it  to  Slater,  with  directions  to  sell  it  for  his 
benefit.  Slater  detained  the  proceeds  as  subject  to  his  advances  ibr 
Barker  &  Lord,  and  afterwards  brought  suit  to  recover  the  balance  of 
an  account  against  the  defendant.  Held,  by.BasTAB^  J^  and  a  ma- 
'jcfritj  of  the  court,  that  the  plaintiff  had  no  lien,  and  that  the  interest 
of  Barker  &,  Lord  passed  by  the  assignment  to  the  defendant,  who  was 
entitled  to  the  amount  of  the  sales  of  the  cargo. 

On  the  2l8t  October,  1709,  Barker  6t  Lord,  merchante  of 
Charleston,  agreed  with  Jonathan  Wilway,  to  charier  a  vessel  called 
the  Eliza,  for  a  trading  voyage  to  Philadelphia,  Savannah,  the 
West  Indies,  and  thence  to  Liverpool,  touching  at  Charleston  ;  the 
cargo  to  be  consigned  to  Slater,  the  plaintiff,  a  merchant  of  Liver- 
pool.    A  charter  party  was  afterwards  executed,  but,  in  the  char* 
ier  party,  no  notice  was  taken  of  the  consigning  of  the  caigo  to  the 
plaintiff.    After  the  charter  party,  B.  d&  L.  wrote  to  S.  advisiiq^ 
him  of  a  draft,  but  taking  no  notice  of  the  intended  consignment. 
In  a  second  letter,  they  informed  him  that  they  had  chartered  the 
£li2a,  and  that  the  cargo  would  probably  be  consigned  to  him ;  of 
which  he  should  be  advised.    About  this  time,  or  soon  afl;erwardB, 
the  plaintiff  accepted  sundry  bills,  of  B.  6c  L.,  to  the  amount  of 
J&1600,  and  upwards ;  but  whether  on  the  faith  of  the  intended 
consignment,  did  not  appear.    B.  d&  L.  also  authorized  Wilway  to 
dr&w  on  the  plaintiff,  which  he  did,  and  his  bill  for  £500,  was  duly 
honored.  liVilway  died  on  bis  voyage,  in  the  Bay  of  Honduras,  and 
his  administrator  completed  the  shipment,  and  forwarded  the  invoice 
and  bills  of  lading,  to  the  plaintiff  in  London ;  but  before  this  time, 
B.  dE  L.  failed,  and  assigaed  the  cargo  to  Gaillard,  the  defendant, 
to  secure  a  debt  due  to  him. 

The  Eliza  proceeded  on  her  voyage,  frogi  the  Bay  of  Honduras, 
aad  touched  at  Charleston,  where  the  defendant  took  possession  of 
the  cargo,  took  new  bills  of  lading  to  himself,  as  owner,  aQd  for* 
irasded  them  to  the  phintiff,  with  directions  to  dispose  of  the  cargo 
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^*18l3r*'  ^®'  ^'*  benefit.  B.  d&  L.  gave  notice  to  S.  of  the  alignment  to 
Gaillard,  and  directed  the  proceeds  of  the  Eliza's  cargo  to  be  placed 
to  his  credit. 

In  May,  1807,  the  plaintiff  acknowledged  the  defendant's  letter, 
and  promised  to  follow  his  directions  respecting  the  Eliza's  cargo ; 
but,  in  December  following,  gave  him  notice  that  he  had  disposed 
of  the  cargo,  and  detained  the  proceeds  as  subject  to  his  lien  on 
account  of  advances  to  Barker  dc  Lord.  He  afterwards  brought 
suit  to  recover  the  balance  of  an  account  against  the  defendant. 
The  defendant  claimed  to  set  off  against  the  plaintiff  'o  demandf  the 
amount  of  the  sales  of  the  Eliza's  cargo. 

BiiBVARD,  J«  This  case  has  been  twice  argued.  Once  before, 
in  January,  1809,  and  now,  at  this  meeting  of  the  court  When  it 
was  first  argued,  I  had  doubts  ;  but,  upon  considering  the  subject, 
and  long  before  the  second  argument  took  place,  those  doubts  were 
removed.  The  second  argument  has  not  changed  the  opinion  I 
had  previously  formed,  although  I  have  attended  to  it  with  every 
disposition  to  receive  new  light,  and  give  fair  play  to  such  new 
arguments  as  were  not  before  urged  or  considered. 

The  result  of  my  best  judgment  is,   that  the   motion  ought  to 
be  granted.     The  action  was  assumpsit,  to  recover  the  balance  of 
a  general  current  account  between  the  parties,  as  merchants.    The 
plaintiff  was  an  English,  the  defendant  an  American,  merchant. 
The  plaintiff  claims,  and  the  defendant  refuses  to  allowj  a  credit  of 
i&1470  Gs.  8d,,  steriing,  the  proceeds  of  a  quantity  of  mahogany 
and  dye  wood,  being  the  cargo  of  a  vessel  called  the  Eliza,  which 
was  sold  by  the  plaintiff's  agent  at  Liverpool,  as  consignee.    The 
defendant  insists,  that  the  property  sold  was  his,  and  was  consigned 
by  him  to  the  plaintiff,  to  be  sold  on  his  account.    The  plaintiff 
contends,  that  the  property  belonged  to  Barker  dc  Lord,  American 
merchants,  and  was  consigned  by  them  to  sell  on  their  account. 
The  defendant  insists,  that  sometime  before  the  receipt  of  the  cargo 
at  Liverpool,  by  the  plaintiff,  Barker  d&  Lord  assigned  over  the  same 
to  him  for  a  valuable  consideration,  and  that  he  afterwards  took 
possession  thereof,  and  consigoed  it  to  the  plaintiff  as  his  own  pro» 
party.     The  plaintiff  contends,  that  prior  to  that  assignment  he  ac. 
quired  a  lien  on  the  property,  which  the  assignment  could  not  affect, 
and  that  he  had  a  right  to  apply  the  proceeds  in  discharge  of  this 
lien. 

In  order  to  decide  correctly  on  these  conflicting  claims,  it  will 
be  necessary,  in  the  first  place,  to  attend  to  the  relative  sitaations 
of  the  parties  concerned,  and  their  connezioni  with  each  other. 
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The  plaintiff  was  a  merchant  in  London,  the  defendant  was  a  mer-  ^q?^' 
chaot  in  Charleston.     Barker  ds  Lord  were  merchants  in  Charles- 
ton, and  the  friends  of  the  defendant. 

The  plaintiff  acted,  occasionally,  as  a  commission  merchant,  or 
factor,  for  both  Barker  6c  Lord,  and  the '  defendant,  and  shipped 
goods  to  them .  severally,  on  their  separate  accounts,  having  a  run- 
ning account  with  each.  Before  the  assignment  in  question,  Bar- 
ker 6c  Lord  had  shipped  sundry  cargoes  to  the  plaintiff,  to  be  sold 
pn  their  general  account,  and  had  never  drawn  for  more  than  was 
customary ;  having  generally  a  considerable  balance  in  their  favor. 

About  the  time  of  the  assignment  they  failed  ;  hut  the  failure  was 
80t  suspected  by  the  plaintiff,  who  always  considered  their  credit 
good,  until  informed  to  the  contrary,  afler  the  assignment.  At  the 
'time  of  the  assignment  the  balance  of  the  general  account  between 
Barker  6l  Lord,  and  the  plaintiff,  was  in  favor  of  the  latter. 

The  defendant  had  indorsed  notes  for  Barker  6&  Lord,  to  the 
amount  of  about  £1900  sterling,  which,  about  the  time  of  their 
failure,  he  found  necessary  to  take  up  ;  and,  by  way  of  indemnity, 
took  an  assignment  of  the  cargo  of  the  Eliza,  which,  at  that  time, 
consisted  of  lumber :  the  Eliza  having  been  chartered  by  Barker  ds 
Lord,  and  Jonathan  Wilway,  and  freighted  with  lumber,  on  an  ad- 
venture to  Jamaica,  Honduras,  and  Liverpool ;  and,  at  the  time 
of  the  assignment,  was  on  her  passage  from  Savannah,  in  Geor- 
gia, in  the  route  of  her  intended  voyage. 

The  assignment  imports  an  unqualified  and  absolute  sale  and 
transfer  of  the  property,  and  all  the  right,  title,  and  interest,  of  Bar- 
ker 6c  Lord  thereto,  and  therein,  to  the  defendant,  for  a  valuable 
consideration. 

It  was  not  seriously  contended  that  the  assignment  was  not  a 
tona  fde  transaction ;  nor  that  it  was  not  legally  competent  to 
change  the  property,  provided  the  plaintiff  had  not  a  pre-existing 
hen  on  the  property,  or  the  defendant  had  not,  by  his  conduct  sub- 
sequent to  the  assignment,  given  the  plaintiff  a  right  to  charge  the 
property  with  the  debts  due  to  him  from  Barker  6&  Lord,  contracted 
on  ibe  credit  of  the  cargo  assigned,  or  that  for  which  it  was  ex- 
changed. 

It  was,  indeed,  slightly  insinuated  on  the  first  argument,  and 
more  directly  suggested  on  the  last,  that  the  transaction  was  colora- 
ble and  collusive,  and  had  a  view  to  some  unfair  advantage  to  the 
prejudice  of  the  plaintiff:  but  it  was  not  relied  upon  as  a  material 
ground  in  the  cause,  and,  therefore,  I  take  it  for  granted  it  was  not 
-eoBiidered  tenable.    Aa  in  criminal  cases,  it  is  a  rule,  that  in  pro- 
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Slater 

V. 

OailUurd. 


^Bia!^'  portion  to  the  attrocity  of  the  crime  charged,  should  be  the  strength 
and  sufficiency  of  the  evidence  to  prove  \t,  and  that  guilt  shall  never 
be  presumed  ;  so  in  civil  casesi  the  same  principles  of  reason  and 
sound  policy,  on  which  the  rule  in  criminal  cases  is  foundedt  re- 
quire the  same  circumspectiony  and  presumption,  in  favor  of  iniio* 
ceooe,  where  character  and  reputation  are  involved*  Thence  the 
rule,  that  fraud  shall  never  be  presumed,  but  must  be  established  by 
strong  evidence.  The  observance  of  this  rule,  or  maxim,  is  more 
especially  proper  and  necessary  in  mercantile  transactions :  because 
mutuarconfideuce,  good  faith,  fair  dealing,  and  punctuality,  are  the 
life  and  soul  of  business ;  and,  as  it  is  the  ifUerest^  so  it  is  the  etu* 
torn,  of  merchants,  in  their  intercourse,  for  their  mutual  benefit  id 
the  way  of  trade,  to  conduct  towards  one  another  with  great  Ube* 
rality,  and  good  faith.  A  different  conduct  would  be  sure  to  pro- 
duce results  unfavorable  to  their  mutual  interest,  and  would  cer* 
tainly  end  in  a  non  vOercoursej  the  evil  of  which  is  so  much  dreaded 
in  mercantile  pursuits.  Hence  arises  the  piopnety  and  safety  of 
indulging  the  most  favorable  presumptions  and  constructions  in 
relation  to  transactions  between  merchants  of  good  standing  and 
fair  character,  and  of  rejecting  every  suggestion  of  fraud,  collusioii^ 
and  deceit,  in  relation  to  such  transactions,  which  is  not  borne  out 
by  the  most  convincing'proof. 

Oo  the  present  occasiqp,  there  does  not  appear  to  my  view,  a 
shadow  of  proof  to  darken,  in  the  smallest  degree,  that  part  of  the 
case  which  relates  to  the  assignaient  in  question*  There  is  no  jasi 
pret^ce  for  saying  that  it  was  not  an  honest  and  fair  transaetioo* 
There  is  no  ground  for  impeaching  it  as  unlawful,  or  insufficient  tp 
transfer  the  right  of  property. 

But  it  has  been  argued,  that  prior  to  the  assignment  the  plaintiff 
had  a  Uem  on  the  property,  which  existed  at  the  time  of  theassigiu 
ment,  and  subject  to  which  the  assignment  was  made,  and  the  pro. 
perty  transferred ;  or,  that  he  acquired  a  lien  on  the  cargo,  finr 
which  the  assigned  cargo  was  exchanged,  with  the  consenty  or  by 
tlie  acquiescence  of  the  defeBdaat»  which  authorized  him  to  applj 
the  proceeds  of  the  latter  cargo  to  the  payment  of  his  balance 
against  Barker  ds  Lord.  And  the  presiding  judge  laid  it  down  fto 
the  jury,  ai  the  trial,  as  his  opinion,  that  the  assignment  was  om\y 
a  quiUHied  and  conditional  transfer  of  the  property,  clogged  with, 
and  subject  to,  a  superior  title  to,  and  interest  in^  the  property  whieb 
the  plaintiff  then  had.  And  that  ioasmueh  as  the  defendant  waa 
acqaaioted  with  all  the  dealings  and  txansactions  of  Barker  d&  Lord^ 
and  did  not  interpose  to  prevent  their  oonamunioatioiis  with  the 
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plftiatiff;  or  gire  roMonable  notice  to  the  plaintiff  of  all  the  ctr.  ^^g^?*^' 
cmnalances  within  his  knowledge^  relating  to  the  cargo  in  question,  >^^v-^ 
amd  put  him  on  his  guard  against  the  conaequeoces  of  trusting  to     siater 
the  faith  of  the  contemplated  consigoment  of  the  cargo  to  him,    ^  J* 
froan  Barker  dc  Lord,  bis  silence  and  tacit  acquiescence,  in  what 
was  done  bj  Sarker  dc  Lord,  and  those  who  were  connected  with 
(hem,  and  acted  for  them,  ii^  raisiog  the  hopes  and  expectations  of 
Ike  plaiatifl^  oi  a  consignment  of  the  cargo  to  him,  by  Barker  dc 
Lord,  and  therebj  inducing  him  to  accept  bills,  and  incur  expense, 
on  their  account,  ought  to  he  considered  as  amounting  to  an  agree* 
•neat,  ot  consent,  on  his  part,  to  sanction  those  proceedings,  and 
jkM  up  his  own  security,  to   the   prior  or  better  claim  of  the 
plaintiff. 

Befi>re  I  attempt  to  ascertain  what  the  law  is  upon  these  points, 
I  shall  endeavor  to  ascertain  the  facts  upon  which  the  law  arises. 
The  assignment  beam  date  the  30th  July,  18U0. 

It  was  said  in  the  report  of  the  case,  that  it  did  not  dearly  ap* 
pear  when  the  assignment  really  was  made.  As  there  was  no  evi* 
lienee  thai  it  really  was  made  at  a  different  time  than  that  which 
the  date  of  the  instrument  imports^  I  apprehend  it  most  be  const* 
dsied  as  baring  been  made  at  that  time. 

I  wiU  consider  the  lacts  and  circnmstances  of  the  case,  in  th9 
order  of  lisse  in  which  they  occurred. 

BoHM  tiflse  before  the  91st  October,  1799,  a  written  agreement 
vns  emsrsd  into  between  Barker  dc  Lord,  and  Jonathan  Wilway^ 
ralnlife  to  an  intended  shipment,  and  with  a  view  to  a  charter  party 
of  afieightmeat*  A  charter  party  was  accordingly  executed,  from 
wbieh  it  appears  that  Eliphalet  Ladd  was  to  be  master  and  agent 
of  Ihe  chattered  Tossel,  the  Eliza,  chartered  on  the  joint  account  of 
Bniker  db  Lord,  a^  Jonathan  Wilway,  to  sail  from  PhiladelphiSt 
In  take  kt  a  cargo  of  lumber,  to  go  to  Georgia,  thence  to  Kingston, 
Jmnaiea,  thence  le  the  Bay  of  Hondnras»  to  exchange  the  lumber 
fornahogany  and  dye  wood ;  thence,  after  touching  at  Charleston, 
to  proceed  to  Liverpool.  The  agreement  is  not  dated.  The  char. 
tow  party  bears  dale  the  2lBt  Oetoberi  1799 ;  and  it  is  presumable 
ymB  execnted  in  n  very  short  time  after  the  agreement  was  con* 
dndodi 

These  in  ssase  variation,  however,  in  the  terms  and  stiputeions 
of  thene  two  instruments.  From  the  agreement  it  appears  that  the 
aAssntnre  intended  for  the  Liverpool  market  was  to  be  consigned 
l»te  pfanntUf;  Mr.  Slater,  and  "Wilway  was  to  be  authorised,  to* 
diBfir  on  Um  for  n  aeitnin  sum.    From  the  charter  party  it  does- 
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not  appear  that  the  caigo  was  to  be  conaigned  to  the  pkiDtaff  abK^«- 
lute] J.  No  doubt,  however,  it  was  intended  to  be  consigned  to  hini< 
as  he  was  the  merchant  usually  commissioned  by  Barker  dc  Lord^ 
to  transact  business  of  this  kind  for  them. 

Great  stress  has  been  laid  on  this  agreement  and  charter  party  ;- 
and  it  has  been  contended  that  the  agreement  ought  to  be  const« 
dered  independent  of  the  charter  party ;  and  that  both  together 
furnish  evidence  of  a  promise  or  contract,  to  consign  the  cargo  to 
the  plaintiff,  of  which  he  is  entitled  to  avail  himself  under  all  the 
circumstances  of  this  case.  The  agreement  having  a  view  to  the 
charter  party,  when  the  latter  instrument  was  executed,  pursuant 
to  the  intention  of  the  parties,  I  apprehend  the  agreement  was  at 
an  end.  And,  I  presume,  the  parties  having  a  righ{  to  vary  the 
contract,  by  mutual  consent,  might  alter  the  terms  of  the  agree- 
ment, and,  therefore,  must  be  considered  as  having  done  so,  in  de« 
parting,  in  some  respects,  from  the  agreement,  in  the  wording  of 
the  charter  party,  llien,  if  there  be  nothing  contained  in  the  char- 
ter party  which  obliged  Barker  ds  Lord  to  consign  the  cargo  to  the 
plaintiff,  I  cannot  see  with  what  propriety  it  can  be  contended  thai 
he  was  bound  to  do  so  in  consequence  of  these  instruments.  But,- 
independent  of  this,  I  can  discover  no  ground  for  contending,  that 
by  the  agreement,  the  parties  thereto  were  under  any  obligation  to 
the  plaintiff,  nor  can  I  comprehend  how  the  plaintiff  can  claim  any^ 
right  or  advantage  from  a  contract  between  other  persons,  to  which 
he  was  not  a  party,  and  in  which  he  had  no  interest.  He  might,  ity 
be  sure,  feel  an  interest  in  expectancy,  if  the  parties  should  agree 
to  send  their  cargo  to  him  on  consignment,  but  he  could  not  be  eo* 
titled  to  found  any  right  or  claim  on  that  expectation,  not  being. 
under  any  reciprocal  obligation  on  his  part,  nor  furnishing  any  con- 
sideration for  such  a  claim.  It  appears  to  me,  therefore,  that  these 
documents,  in  themselves,  furnish  no  evidence  to  support  the  plain, 
tiff's  claim  in  the  present  case.  It  remains  for  future  considerattoDy 
whether  they  give  any  support  to  his  claim,  taken  in  connexion 
with  the  other  circumstances  of  the  case. 

If  it  should  be  said  that  these  documents,  combined  with  other 
evidence  given  at  the  trial,  were  calculated  to  inspire  the  platntiff 
with  delusive  hopes,  and  raise  expectations  which  induced  him  to 
give  credit,  or  make  advances,  by  which  he  was  ultimately  a  sail, 
ferer,  I  answer  that  all  this  is  foreign  to  the  present  inquiry :  ahd 
that  should  it  appear  the  defendant  was  aiding  and  abetting  Barker 
ds  Lord,  in  any  scheme  to  impose  on  the  plaintiff,  or  that  Barker  ds- 
Lordi  wilhout  any  sinister  motive,  occasioned  a  loss  to  the  plainii^ 
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by  nisiog  expectations  which  were  not  ntisfiedi  still  the  plaiDtiff  ^313^ 
could  derive  no  relief  from  the  present  suit :  and  although  it  might  y^_^^^^^ 
be  good  cause  for  an  action  on  the  case*  it  would  not  furnish  an     Slater 
item  in  an  action  of  assumpsit.    It  would  not  give  a  lien  on  a  spe*    ^^yj^ 
cific  cargo  intended  to  be  consigned,  but  never,  in  fact,  consigned 
to  him.     There  must  be  some  better  evidence  of  a  lien,  which 
would  be  sufficient  without  the  aid  of  such  documents  as  these,  to 
authorize  the  appropriation,  or  retaining  of  the  property  of  another, 
on  the  ground  contended  for. 

After  the  charter  party  was  entered  into.  Barker  6&  Lord  wrote 
to  the  plaintiff,  in  January,  1800,  and  advised  him  of  a  drafl  in  favor 
of  Wilway,  for  J&500,  but  said  nothing  on  the  subject  of  the  in. 
tended  consignment.  From  this  evidence,  it  is  presumable  that  at 
this  time  the  plaintiff  had  heard  nothing  of  the  agreement  or  char- 
ter party ;  at  this  time  the  agreement  was  extinguished  by  the 
charter  party  :  and  by  the  charter  party  it  was  optional  with  Bar- 
ker  d&  Lord,  and  WiLw^y,  to  consign  to  the  plaintifff  or  to  ano« 
then 

On  the  last  day  of  the  same  month,  January,  1800,  Barker  d& 
Lord  wrote  again  to  the  plaintiff,  informing  him  of  their  having 
chartered  the  Eliza,  and  expressing  a  wish  to  ascertain  the  duties. 
In  this  letter  they  say,  that  they  expect  the  cargo  will  be  consigned 
to  bis  address,  and  they  would  thereafter  advise  him. 

About  the  same  time  Wilway  also  wrote  the  plaintiff  to  the 
same  effect ;  informed  him  that  Barker  dc  Lord  were  jointly  con- 
ceroed  with  him  in  the  cargo ;  that  he  «nas  going  to  Savannah, 
and  that  he  had  a  draft  from  Barker  6c  Lord,  for  jS500. 

It  appears  that  Wilway  was  authorized  to  draw  on  the  plaintiff, 
on  the  credit  of  Barker  and  Lord,  to  the  amount  of  £1000,  and 
that  he  drew  for  part  of  that  sum. 

One  of  the  bills  was  accepted  in  April,  by  the  plaintiff,  and  .ano- 
ther in  July,  1800.  From  the  testimony  of  Tyler,  who  was  the 
plaintiff's  book-keeper,  it  appeared  that  the  plaintiff,  about  this 
tioie,  accepted  some  bills  drawn  on  him  by  Barker  Sl  Lord,  or  on 
their  account,  to  the  amount  of  J&1600,  and  upwards.  He  was 
not  clear,  however,  what  bills  they  were,  nor  on  what  account,  par* 
ticularJy,  they  were  drawn.  His  opinion  was,  that  they  were  ac« 
cepted  on  the  faith  and  expectation  of  the  consignment  of  the 
ElisBi^'s  cargo,  of  which  he  was  advised  by  Barker  dc  Lord,  and 
WUway. 

I  think  it  highly  probable  that  Tyler  was  mistaken  in  this  opinion, 
from  these  considerations.    From  the  advice  received,  the  plaintiff 
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^^^^*^'  had  no  right  to  calculate  on  the  consignment,  unless  he  did  so  at 
'^^l^j  bis  own  risk.     His  knowledge  of  business,  being  a  well  informed 
Slfttir     merchant,  as  we  may  fairly  presume  he  was,  precludes  the  pre- 
^J*  a.    ^^^P^'^''»  ^hat  he  imagined  he  could  safely  make  acceptances  on 
the  security,  or  assurances  contained  in  the  letters  of  Barker  & 
.  Lord,  and  Wilway,  that  the  cargo  would  be  consigned  to  him ;  that 
these  letters  afforded  him  any  legal  evidence  to  support  a  claim 
upon  the  cargo,  unless  it  should  afterwards  come  into  his  posses* 
sion  by  virtue  of  a  consignment  from  them.     Barker  dc  Lord  had 
dealt  with  him  to  a  great  amount,  and  had  always  maintained  their 
credit ;  and  he  had  no  knowledge  of  any  of  those  circumstances 
which  soon  afterwards  occasioned  their  failure.     When  he  was 
informed  of  it,  it  occasioned  great  surprise.     It  does  not  appear 
tliat  Wilway  was  authorized  to  draw  for  £1000,  until  some  time  in 
July,  1800 ;  and  it  can  only  be  inferred  from  one  of  Barker  dto 
Lord's  letters,  written  to  Wilway,  about  that  time,  that  they  sooq 
after  wrote  to  the  plaintiff,  to  inform  him  of  their  intention  to  au- 
thorize Wilway  to  draw  to  that  amount.    Barker  dc  Lord,  accord- 
ing to  Tyler's  testimony,  had  been  in  the  practice  of  consigning 
cargoes  to  the  plaintiff,  and  he  had  been  in  the  practice  of  accepting 
their  bills,  on  the  general  credit  of  their  consignments ;  and,  it 
seems,  the  bills  of  lading  they  sent  to  him,  were  never  endorsed* 
Therefore,  it  would  appear,  that  he  stood  to  them  in  the  relation  of 
a  factor,  purely,  and  not  as  consignee,  having  a  claim  on  the  con- 
signments made  to  him,  or  as  vendee.     Tyler,  indeed,  states,  that 
at  the  time  when  the  plaintiff  accepted  *'the  bills  drawn  on  him  by 
Barker  d&  Lord,  the  balance  of  their  general  account  was  consi* 
derably  in  his  favor.    This  circumstance  seems  to  have  produced 
the  impression  on  Tyler's  mind,  that  the  plaintiff  did  not  accept 
these  bills  on  the  general  credit  of  Barker  dc  Lord,  but  upon  the 
faith  of  the  expected  consignment  of  the  Eliza's  cargo. 

It  is  not  improbable,  that  the  expectation  of  that  consignment 
had  some  influence  upon  the  conduct  of  the  plaintiff;  but  it  appears 
to  me,  that  the  circumstance  of  the  general  balance  being  in  fiivor 
of  the  plaintiff,  at  that  time,  authorizes  an  inference  contrary  h> 
that  which  Tyler  seems  to  have  drawn.    To  an  intelfigent  mer^ 
chant,  certainly,  there  could  be  little  inducement  to  trust  to  the 
communications  of  Barker  dc  Lord,  and  Wilway,  respecting  the 
cargo  in  question,     ^t  most,  those  communications  only  held  out  la. 
probability  that  the  consignment  would  be  made  to  him.     If  he 
knew  any  thing  of  the  charter  party,  he  must  have  known  that  it 
was  not  necessary  the  consignment  should  be  made  to  him ;  and  be- 
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«ideg»  the  parties  might  alter  their  contract  whenever  they  pleased*  ^^^vSS!'^ 
A  great  deal  has  been  said  on  the  subject  of  letters  to  the  plaintifl^ 
Irom  one  Thomas,  informing  him  that  Barker  dc  Lord,  and  Wilway, 
bad  chartered  a  vessel  which  was  to  be  consigned  to  him.  A  com- 
munication'in  this  way,  by  a  stranger,  can  never  be  supposed  of 
any  force  in  establishing  a  contract  between  parties  to  whom  he 
stands  indifferent.'  But,  it  appears,  that  in  a  letter  written  by  Bar- 
ker  dc  Lord  to  the  plaintiff,  in  January,  1800,  they  took  the  liberty 
to  style  Mr.  Thomas  *'  our  mutual  friend,^'  and  this  friendly  ex* 
pression  is  laid  hold  of  to  convert  this  common  friend  into  an  au- 
thorized agent,  or  broker ;  and  it  is  insisted  the  acceptances  in  ques* 
tion  were  made  upon  the  advice  and  assurances  contained  in  the 
letters  of  Thomas  to  the  plaintiff. 

I  confess  my  incapacity  to  understand  the  logic  by  which  this  is 
made  out.  It  would  be  daogerous  to  contract  friendships,  or  to 
indulge  in  the  use  of  friendly  language,  if  such  consequences  were 
to  result* 

I  am  at  a  loss  to  conceive  any  good  reason  why  the  plaintiff' 
should  rather  trust  to  his  fri/end  Thomas,  than  to  direct  information 
from  Barker  dc  Lord.  As  a  mere  matter  of  information  he  might 
do  so  with  propriety,  but  not  as  a  maUer  of  security. 

How  could  it  appear  to  him,  that  Thomas  had  any  authority  from 
Barker  &  Lord,  to  inform  him  of  an  intended  consignment  1  It  is 
quite  likely  they  did  say,  or  he  might  somehotv  understand,  that  the 
consignment  was  to  be  made  to  the  plaintiff;  but  in  communicating 
that  news  to  the  plaintiff,  Thomas  probably  never  dreamt  that  he 
was  pledging  the  cargo  on  the  good  faith  of  Barker  and  Lord*,  to 
consign  it  to  the  plaintiff.  But  why  trust  the  communications  from 
Thomas,  while  he  held  direct  correspondence  with  Barker  dc  Lord  t 
If  neither  their  letters,  nor  the  letters  of  Wilway,  gave  him  any 
assurance  on  which  he  could  safely  rely,  it  seems  strange  that 
he  should  build  his  faith  on  the  credit  of  an  indifferent  correspondent, 
wnUiig  merely  to  give  the  news. 

Admiiting,  however,  that  the  plaintiff  did  accept  bills  solely  upon 
ibfi  faith  and  credit  of  the  intended,  or  contemplated  consignment, 
it  will  not  follow  that  he  thereby  instantly  acquired  a  lien  on  the 
cargo  expected  to  be  consigned.  I  willingly  agree,  that  in  case 
the  cargo  had  afterwards  come  into  the  possession  of  the  plaintiff, 
by  virtue  of  a  consignment  from  Barker  dz^  Lord,  and  was  their 
property  at  the  time,  and  he  had  made  advances,  on  the  faith  of 
that  coDsigoment,  on  their  account,  he  would  have  an  undoubted 
ffi^  to  retain  it,  or  the  proceeds,  in  case  the  same  was  sold,  to  in. 
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demnify  himself  for  the  amount  advanced  ;  or  for  which  he  was 
liable;  and  even  to  satisfy  his  general  balance.  Gowp.  251.  3 
T.  R.  119,  122.    6  East.  23.    2  East.  223,  227. 

It  does  not  appear  to  me,  that  the  plaintiff  made  an^  advances 
or  acceptances,  altogether,  on  the  faith  of  this  cargo,  nor  can  I  see 
any  obligation  he  was  under  to  receive  the  cargo  ;  but  I  will  sup. 
pose  the  case  to  be  a  clear  one,  and  that  he  had  a  right,  aAer  get- 
ting possession,  to  indemnify  himself,  provided  the  properly  re- 
mained in  the  consignor,  at  the  time  of  obtaining  the  possession  ; 
still  there  would  be  a  great  difficulty  to  surmount,  namely,  the  in- 
tervening assignment  and  change  of  property,  which  is  the  next 
point,  in  order,  to  be  considered. 

The  assignment  is  dated  the  30th  July,  1800,  and  was  intended 
to  transfer  all  the  property,  title,  and  interest,  of  Barker  6c  Lord, 
in  and  to  the  cargo  of  the  Eliza,  at  that  time.  It  is  true  the  cargo 
was  not  actually  delivered  to  the  assignee  at  that  time,  the  vessel 
being  either  at  Savannah,  or  on  her  passage  to  Jamaica  :  vet,  in 
my  opinion,  the  delivery  of  the  assignment  operated  a  change  of 
property,  in  the  same  manner  as  the  delivery  of  a  bill  of  sale.  As 
between  the  parties  to  the  assignment,  it  certainly  altered  the  pro* 
perty,  and  transferred  the  title  and  right  of  possession.  How  far 
it  would  operate  to  afiect  third  persons,  who  might  acquire  a  title 
from  the  vendor  afterwards,  and  without  notice  of  the  prior  sale, 
and  obtain  possession  before  actual  delivery  to  the  first  vendee, 
may  admit,  perhaps,  of  some  dispute.  But  this  is  a  different  case. 
The  assignee,  afterwards,  and  before  any  sale  or  transfer,  accom- 
panied with  delivery  and  possession  by  an  actual  delivery  of  the 
exchange  cargo,  which  is  the  very  cargo  in  question,  to  him»  in 
Ch|rleston,  as  will  be  noticed  hereafter.  This,  at  all  eveq^s,  con- 
summated the  contmct,  and  completed  the  transfer  of  property. 
If  it  be  true,  that  a  contract,  as  between  vendor  and  vendee, 
where  the  delivery  is  to  be  at  a  distant  place,  is  ambulatory,  until 
delivery,  (2  T.  R.  72,)  this  contract  was  so,  and  upon  delivery 
was  complete  and  perfect. 

But,  it  wtls  contended,  the  assignee  took  the  property  charged 
with  a  trust,  in  conformity  with  the  agreement  which  has  already 
been  noticed,  and  the  various  communications  which  have  been  re- 
marked upon  :  or,  that  when  it  was  delivered  to  him,  it  was  clothed 
with  a  trust,  which  had  attached,  in  the  interim,  between  the  as- 
signment and  actual  delivery. 

As  to  what  took  place  anterior  to  the  assignment,  no  further  ob* 
servations  are  necessary,  to  shew  my  opinion,  and  the  reasons  upoa 
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"Which  it  is  founded,  in  relation  to  a  prior  exieting  lien  or  trust,  ^•^g^gj^' 
And  as  to  the  assignment  itself,  it  imports  on  the  face  of  it,  to  be 
absolute,  unconditional,  and  unqualified.  It  does  not  appear  to 
bave  been  accompanied  with  an  j  agreement,  or  declaration  of  trust ; 
nor  does  it  appear  to  hav^  been  intended  to  operate  otherwise  than 
«8  an  absolute  transfer  of  property,  founded  oo  a  valuable  consi- 
deration. Aq  to  a  supervening  trust,  or  lien,  produced  by  subse- 
quent transactions,  and  the  tacit,  or  constructive  consent,  or  ac. 
quiescence  of  the  defendant,  that  point  remains  to  be  considered ; 
'and  I  shall,  as  briefly  as  possible,  give  my  opinion  upon  it. 

On  the  7th  August,  1800,  Barker  and  Lord  wrote  to  the  plain- 
tiff,'and  requested  him  to  pay  the  defendant  the  balance  in  his 
hands,  after  satisfying  himself.  And  again,  on  the  28th  of  the 
same  month,  they  wrote  to  him,  saying,  *'  the  ship  alluded  to," 
meaning  thie  Eliza,  **  is  now  performing  her  passage  to  Honduras  ;'' 
and  advising  the  plaintiff  of  the  authority  given  to  Wilway,  to  draw 
for  £1000.  By  writing  to  pay  the  balance  in  the  hands  of  the 
plaintiff  to  the  defendant,  Barker  ds  Lord  must  have  supposed  there 
wonid  be  a  balance  in  theft  favor,  and,  perhaps,  independent  of  the 
proceeds  of  the  Eliza's  cargo,  upon  their  general  account.  And 
this  may  account  for  their  not  then  acquainting  him  with  the  assign- 
meoL  On  the  5th  September,  1800,  the  defendant  insured  the 
cargo  as  his  own.  On  the  17th  of  the  same  monthi  he  wrote  to 
the  plaintiff,  saying,  that  he  hoped  Barker  ds  Lord  were  not  in  his 
debt,  as  they  had  failed.  This  was  a  friendly  communication,  and 
is  evidence  to  shew  that  he  did  not  know  the  plaintiff  was  in  ad- 
vance for  Barker  ds  Lord,  or  had  subjected  himself  to  a  liability  on 
their  account,  which  would  expose  him  to  any  inconvenience  in 
eoDseqiience  of  their  failure.  To  say  it  was  a  feigned  and  hypo* 
critical  ignorance^  would  be  mere  assertion  unsupported  by  suffi* 
dent  proof. 

On  the  ist  of  October,  1800,  Wilway  wrote  the  plaintifli;  in- 
forming him  of  his  arrival  at  Hondoras»  aad  respecting  the  cargo 
of  mahogany  and  dye-wood,  which  he  says  was  to  be  addressed  to 
Ae  plainlif.  This  was  purely  a  matter  of  information,  and 
amoanted  to  nothing  by  way  of  creating  a  lien  on  the  cargo,  if  it 
had  been  in  the  power  of  Wilway  to  do  so ;  at  any  rate,  so  as  to 
.  afiect  the  property  assigned. 

On  the  18th  of  the  same  month.  Barker  wrote  to  the  plaintiff, 
expressing  a  hope  that  the  balance  of  Barker  d&  Lord's  general 
aeconnt  would  not  be  found  in  his  favor,  when  the  accounts  should 
be^  brought  to  a  close.    This  m  evidence  to  afaew  that  be  was 
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^eiaT''  ^^^^  ^^^  ^^^  impressioD  that  the  defendant  was,  that  the  plaia« 
tiff  had  no  claim  on  the  score  of  a  lien  on  the  cargo  in  ques* 
tion. 

Soon  after  this,  Wilway  died  ;  and  in  November  following,  one 
Graham  having  administered  on  his  estate,  shipped  the  mahogany 
and  dye>wood  to  the  plaioliflT,  taking  invoices  and  bills  of  lading  for 
the  same,  on  account  and  risk  of  Burker  and  Lord,  and  Jonathan 
Wilway ;  and  sent  the  bills  of  lading,  endorsed  by  himself,  to  the 
plaintiff,  together  with  the  invoice,  to  be  delivered  to  him,  upon 
condition  of  his  accepting  and  paying  certain  drafts  in  &vor  of 
Wilway,  and  Ladd  &  Go. 

It  was  contended  thai  the  endorsement  of  the  bills  of  lading  gave 
the  plaintiff  a  right  of  property  in  the  cargo ;  and  that  the  posses- 
sion afterwards  completed  the  transfer  of  property  to  him,  and  au* 
thorized  him  to  retain  the  proceeds.  And  that  the  subsequent  pos-> 
session  of  Crailhird,  under  his  assignment,  was  insufficient  to  a&ct 
his  right. 

I  am  entirely  of  a  different  opinion.  It  is  true,  that  property 
passes  by  the  endorsement  of  bills  of  lading,  where  the  transaction 
is  lawful,  bona  fide^  and  for  a  valuable  consideration,  if  the  vendee 
takes  it  fairly,  and  property  is  intended  to  pass  by  the  endorsement. 
6  East.  506.     6  East.  44. 

But  it  is  impossible  to  believe  that  was  the  case  here*  The  plain, 
tiff  was  a  mere  factor ;  and  the  endorsement  was  not  intended  to 
be  a  sale  of  the  goods.    3  T.  R.  122. 

Besides,  the  administrator  of  Wilway  had  no  right  to  endorse ; 
•or  had  he  any  authority  to  charge  the  cargo  with  a  lien,  or  trust* 
If  the  i^aintiff  trusted  to  his  unauthorized  acts,  and  was  deceived, 
neilher  Barker  dp  Lord,  nor  the  defendant,  are  responsible  for  iu 
There  was  no  evadenoe  to  prove  that  either  Barker  dc  Lord,  or  the 
defendant,  gave  any  countenance  or  encouragement  to  the  acts  of 
Graham.  The  defendant  coaU  have  no  interest,  and,  therefare» 
it  cannot  be  supposed  that  he  bad  any  design  in  doing  so. 

On  the  29th  Decen^r,  1800,  Bari^er  ifi  Lord  wrote  to  th^ 
plaintiff,  informing  him  of  the  assignment  to  Gaillajrd.  This  waa 
probably  done  to  put  him  on  his  guard  against  the  indulgence  of 
any  expectations  from  the  cargo,  which  was  consigned  (o  him, 
on  the  score  of  his  general  balance. 

There  is  a  certificate  of  one  Bell,  that  on  the  8th  June,  IdOl, 
Graham's  draft  was  accepted  ;  but  I  deem  this  of  no  in^portance^ 
as  Graham  kad  no  authority  to  affect  any  interest  GaiUard  had  in 
the  cargo. 
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Od  the  20tb  of  January^  1801,  the  defendant  wrote  to  the  plain*  ^^^3^ 
tiflf)  expressing  bia  surprise  and  disappointment,  upon  finding  that 
Barker  in  Lord  were  in  his  debt,  as  he,  the  defendant,  had  been 
induced,  by  what,  they  had  stated  to  him,  to  expect  from  the  plain* 
tiff  a  considerable  balance*  He  then  goes  on  to  inform  the  plain* 
tiff,  that  Barker  dc  Lord  were  largely  indebted  to  him,  the  defend* 
ant,  and  that  to  secure  himself,  he  had  taken  all  he  cottld,  tiz.,  an 
assignment  of  the  cargo  of  the  Eliza,  which  was  to  have  been  con* 
signed  to  him,  the  plaintiff.  And  then  states,  that  Wilway  was 
concerned  in  the  adventure  ;  and  that  he  would  transmit  the  ori- 
ginal agreement. 

In  this  communication  I  can  see  nothing  unfair,  or  insincere* 
There  is  no  proof  that  the  writer  did  not  feel  and  believe  what  lie 
expresses  in  this  letter  ;  and  it  seems  perfectly  natural,  and  con* 
sistent,  with  his  preceding  letters  and  conduct ;  and  this  conaif* 
tency  seems  to  be  preserved  in  the  sequel. 

On  the  8th.  February,  1801,  the  cargo  arrived  at  Charleston, 
where  the  invoice  was  changed,  and  new  bills  of  lading  were  made 
out,  and  delivered  to  the  defendant,  as  shipper,  in  pursuance  of 
the  assignment ;  and  the  defendant  consigned  the  same  cargo  to 
the  plaintiff,  on  his  own  account  and  risk. 

On  the  0th  of  the  same  month,  there  was  an  additional  charter 
party  entered  into.  On  the  23d  of  the  same,  Bdrker  wrote  froni 
Charleston,  to  the  plaintiff,  that  the  cai^  had  entered  that  port, 
and  had  been  delivered  to  the  defendant,  and  that  he,  Gaillardt 
would  write  to  him  on  the  subject. 

On  the  25th,  Guillard  did  write  to  the  plaintiff,  and  enclosed  the 
invoice  and  bills  of  lading,  which  the  plaintiff  received  on  the  14tli 
April  folk) wing. 

From  this  evidence  it  appears,  that  possession  was  actnally  de» 
livered  to  Gaillard,  conformably  to  the  assignment ;  that  he  gave 
due  notiee  thereof  to  Slater ;  and  that  he  consigned  the  cargo  to 
him,  after  it  became  his  own  property,  on  his  own  account  and 

TIjBK* 

But  before  these  letters  reached  Slater,  on  the  13th  March,  IdOl, 
he  efleoted  insurance  on  the  cargo,  in  consequence  of  a  letter  from 
**ihemutwd  friend^*^  Thomas,  who  appears  to  have  been  either  hie 
af  ent,  er  a  buiybody,  and  not  an  agent  of  Barker  and  Lord,  or  of 
the  diBfendsot. 

GaiHard  effected  insurance  for  himself,  on  the  Ist  March.  On 
the  20ih  March,  1801,  the  plaintiff  wrote  to  the  defendant,  inform- 
ing^ lun  that  the  Eliza  had  not  made  her  appearance ;  and  that 
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^'laia'^'  when  she  did,  every  thing  should  be  done  to  make  the  cargo  turn 
out  to  the  best  advantage.  At  this  time  it  is  probable  he  had  not 
heard  of  the  assignment.  On  the  30th  April,  he  wrote  again  t<r 
the  defendant  acknowledging  the  receipt  of  his  letter  of  the  20th 
January,  containing  the  invoice  and  bills  of  lading  of  the  cargo, 
which  had  been  transferred  to,  and  shipped  by,  Gaillard,  as  his  own 
property,  and  consigned,  as  such,  to  the  plainliflT.  In  this  letter,  he 
says,  he  was  also  much  surprised  to  hear  of  Barker  and  Lord'e 
failure ;  that  he  wished  informatieii  had  reached  him  sooner  of  that 
event ;  that  both  of  them  would  be  suflTerers  by  it.  After  thus  con-- 
doling,  he  goes  on  to  say,  that  the  Eliza  had  not  arrived  ;  that  it 
would  be  fortunate  if  she  never  did  ;  that  nothing  would  be  omit- 
ted on  his  part  to  make  the  most  of  the  cargo  upon  its  arrival  ^ 
that  the  bills  of  the  defendant  had  not  been  accepted,  and  others 
were  pending ;  and  that  he  would  pay  the  bills  drawn  on  him  when 
the  cargo  arrived.  This  is  evidence  to  prove  that  payment  of  6aii- 
lard^s  drafts  was  intended  to  be  made  out  of  the  proceeds  of  the 
cargo,  as  his  property. 

It  is  not  clear  from  Tyler's  testimony,  what  bills  were  accepted 
before  the  receipt  of  the  cargo,  nor  on  what  credit  they  were  ac*- 
cepted. 

On  the  20th  May,  1801,  the  plaintiff  writes  again  to  the  defend- 
ant, *'  The  Eliza  has  arrived.  I  will  do  every  thing  to  make  the 
cargo  turn  out  as  well  as  possible.  But  the  cargo  will  net  little- 
more  than  will  pay  the  bills  of  Wilway  and  Graham,"  dec. 

Thus,  still  treating  the  consignment  as  Gaillard's  property.  Nofr^ 
upon  the  supposition,  that  the  plaintiff  had  a  right  of  property  ia 
the  cargo,  or  a  lien  upon  it,  or  that  it  had  come  into  his  hand^y. 
charged  with  a  trust  for  the  benefit  of  Baiker  ds  Lord,  how  caa 
his'conduct  be  accounted  for  7 

Is  it  not  inconceivable,  that  he  should  not  only  keep  profoundly 
ailent  towards  Gaillard,  on  the  subject  of  his  claim,  but  acquiesce 
in  Gaillard's  information  and  instructions  ? 

If  he  had  that  well  founded  claim  on  the  cargo  which  he  after- 
wards pretended  he  had,  and  was  conscious  of  it  at  the  time  he 
was  answering  Gaillard's  letters,  and  he  must  have  been  conscioiia 
of  it,  if  he  had  any  such  claim,  it  was  perfectly  natural  that  he 
4iould  have  made  it  known ;  and  even  that  he  should  have  re« 
preached  Gaillard  with  duplicity  and  foul  play.  Instead  of  that, 
he  acquiesced,  and  tacitly  approved  every  thing  that  was  done,  aod 
promised  to  obey  the  instructions  he  had  received  from  GaiUar<l» 
All  this  proves,  to  my  judgmenti  that  the  claim  afterwards  set  up 
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by  him  was  the  offspring  of  an  after  tboaght,  and  not  the  legitimate  ^'";^^' 
kaue  of  settled  impressions  on  his  mind. 

It  is  not  clear  that  any  bills  were  accepted  upon  the  faith  of  this 
cargo,  nor  that  any  were  paid,  until  after  the  cargo  arnred.  WiU 
way  and  Graham's  bills  were  accepted  and  paid,  probably  in  order 
to  get  the  bills  of  lading  endorsed  by  Graham,  on  that  condition. 
Tyler's  testimony  is  rather  equirocal.  He  states,  thai  on  the  re* 
ceipi  of  the  cargo  the  plaintiff  entered  it  in  his  books,  to  the  credit 
of  Barker  6c  Lord,  deducting  £500,  on  account  of  Wilway.  But 
this  must  have  been  done  some  time  after  his  letter  to  GaiUard  of  the 
90th  of  April. 

Much  was  said  in  the  argument  about  the  right  of  stopping  in 
transitu ;  but  I  cannot  perceive  how  the  doctrine  on  that  subject 
applies  to  this  case.  Seising  in  tranntu  is  the  exercise  of  a  qua* 
lified  right  over  the  property  of  another,  and  exists  only  where  the 
party  entitled  to  exercise  it  has  possession  of  the  property.  It  ia 
founded  upon  equitable  principles.  It  cannot  lake  place  between 
vendor  and  vendee,  where  the  property  is  paid  for.  It  cannot  take 
place  between  consignor  and  consignee,  where  the  property  is  sent 
to  the  consignee  as  factor,  merely^  and  not  in  tlie  way  of  salct  as 
already  paid  for ;  because,  in  that  case,  the  property  cannot  be 
considered  38  subject,  in  any  degree,  to  the  control  of  the  factOFf 
or  the  factor  as  Jiaving  any  property  in,  or  right  to,  the  same,  until 
it  comes  into  his  actual  possession. 

If  it  can  be  supposed,  in  this  case,  that  Slater  had  an  equitable 
lien  on  the  cargo,  still  he  would  have  no  right  to  the  proceeds  in 
preference  to  GaiUard :  for  it  is  a  clear  principle,  that  as  between 
a  person  who  has  an  equitable  lien,  and  a  third  person  who  has  por« 
chased  for  a  valuable  consideration,  and  without  notice,  the  prior 
equitable  lien  shall  not  overresch  the  title  of  the  vendee.  The 
parchaeer  has  equity  on  his  side,  as  well  as  the  legal  title. 

To  conclude,  my  opinion  is,  that  a  new  trial  ought  to  be  granted^ 

SiciTH,  and  Colooox,  Js.,  were  of  the  same  opinion. 

Bat,  and  Nott,  Js.|  were  of  a  contrary  opinion. 
▼OL.  m.  17 
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Con-Cottft,  CONSTITUTIONAL  COURT,  CHARLESTON,  MAY,  1818. 

1813. 


Lamb      Datid  Laxb,  Survivor  of  Patrick  Mair  &  Co.  v.  Saltvb  ^ 

V. 

hoB  ai 


BOtL  and  Yates. 


Verdicts  ought  not  to  be  set  aside,  on  account  of  the  loose  expressions 
of  one,  or  even  a  few  of  the  jurors,  thrown  out  casually,  and  without 
being  fully  understood  and  explained. 

One  who  has  power  to  wind  up  a  partnership,  in  which  he  was  concerned, 
by  selling  the  merchandize  belonging  to  the  firm,  has  also  power  to  re- 
ceive payment,  unless  restrained  by  some  special  terms  of  the  agency. 

Motion  for  a  new  trial. 

Bbbvabd,  J.     My  opinion  is,  that  the  motion  ought  not  to  be 
granted.    The  case,  was,  1  think,  fairly  before  the  jury,  for  their 
decision,  on  the  facts  disclosed  in  evidence ;  the  law  was  rightly 
laid  down,  and  the  verdict  is  supported  by  law  and  evidence,    if 
it  was  dear,  that  the  verdict  was  founded  on  the  principle  declared 
by  tbe  foreman,  in'  all  the  extent  which  his  declaration  seemed  to 
import,  it  would  be  clearly  founded  in  error,  and  ought  to  be  set 
aside.    But  there  ie  no  evidence  to  support  that  declaration.    The 
jury  were  not  sent  back  with  further  instructions  on  the  point  ia 
question,  and  desired  to  reconsider  their  verdict.     The  other  jury* 
men  did  not  corroborate  the  statement  of  their  forenoon,  otherwise 
than  by  tbeir  silence.    It  would  be  a  dangerous  practice  to  over- 
throw verdicts  on  account  of  loose  expressions  of  one,  or  a  few  of 
the  jurors,  thrown  out  casually,  and  without  being  fully  explained 
and  understood  at  the  time  of  delivering  their  verdict.    And,  be« 
sides,  if  the  particular  reasons  of  each  juryman  were  to  be  inquired 
into,  and  canvassed,  on  such  occasions,  very  few  verdicts,  I  fear, 
would  stand  without  exception.    To  allow  inquiries  to  be  made,  of 
individual  jurors,  at  the  time  of  rendering  the  verdict,  unless  under 
very  peculiar  circumstances,  and  with  the  consent  and  direction  of 
the  court,  would  be  exceedingly  inconvenient,  and  mischievoas, 
and  ought  not  to  be  indulged.    On  the  present  occasion,  I  am  not 
disposed  to  give  any  eflfect  to  the  extra-official  declaration  of  the 
foreman,  and,  therefore,  lay  it  entirely  out  of  the  question. 

The  testimony  of  Edmondston,  to  prove  that  Patrick  Mair,  by 
his  own  confession,  was  largely  indebted  to  the  defendants,  in  my 
opinion,  was  properly  admitted  for  that  purpose ;  and  for  any  other 
purpose,  according  to  my  view  of  the  case,  it  was  irrelevant  and 
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immaferia] ;  and,  therefore,  allbough  it  may  have  beeo  given  oon*  ^^£9''^ 
trary,  io  some  respects,  to  the  rule«  of  evidence,  it  cannot  make  ^^^^^^^ 
any  difference  io  the  case.  Idunb 

It  is  quite  immaterial,  in  ny  judgment,  on  what  account  Patrick  g^^^'  ^ 
Mair  became  indebted  to  the  defendants,  and  how  the  monies  he  YaiM. 
received  from  them  were  applied,  provided  the  same  were  fairly 
advanced  by  them,  and  there  was  no  collusion,  or  fraud  practised, 
or  intended  by  them,  in  the  transaction.  All  these  points  were  mat- 
ters of  fact,  proper  for  the  consideration  and  de.ci8ion  of  the  jury ; 
and  I  can  perceive  no  sufficient  reason  for  supposing  their  deter* 
minfltion  to  be  incorrect. 

Tbe  testimony  of  Dufius  was,  I  think,  properly  rejected.  It 
was  offered  in  order  to  prove,  that,  from  impressions  on  his  mind, 
and  from  the  best  of  his  recollection  and  belief,  Patrick  Mair,  after 
Ihe  dissolution  of  the  partnership,  was  always  in  funds  for  paying 
the  partnership  debts,  as  appeared  to  him  from  the  partnership 
books,  when  he  examined  them,  under  the  direction  of  the  Court 
of  Equity,  in  a  suit  therein  depending  between  David  Lamb  and 
Patrick  Mair.  The  books,  themselves,  were  better  evidence  than 
tbe  testimony  of  any  witness,  as  to  their  contents.  But  these  books 
would  have  been  irrelevant  and  incompetent  evidence,  to  affect  the 
defendants,  who  cannot  be  interested  or  concerned  in  the  questioa 
between  Patrick  Mair  and  David  Lamb,  which  nuiy  be  indebted  to 
tbe  other,  if  they  are  entitled  to  stand  upon  the  ground  they  have 
assumed  for  their  defence,  namely,  that  they  purchased  fairly  from 
Patrick  Mair,  as  jnincipal^  and  without  any  knowledge  of  the  pro« 
perty  being  copartnership  property,  and  which  Patrick  Mair  was 
not  authorized  to  sell  as  principal,  or  as  factor. 

It  was  immaterial  in  what  manner  Patrick  Mair  became  indebted 
to  the  defendants,  or  for  what  purpose,  or  upon  what  considersp 
tion ;  whether  it  was  to  raise  money  to  discharge  partnership  debts» 
or  to  accommodate  Lynn  and  Weyman,  if  the  fact  was  clear,  that 
he  was,  in  truth,  indebted  to  them  when  he  sold  the  sugars  to  them, 
and  they  discounted  with  him  tbe  debt  he  owed  them,  in  payment 
for  the  sugars,  under  the  impression  that  the  sugars  were  his  own 
property,  or  that  he  had  an  absolute  power  over  them,  either  as 
priocipal,  or  as  factor.  If  he  had  power  to  sell,  and  receive  the 
money,  I  can  see  no  good  reason  why  he  could  not  sell  to  the  de- 
fendants, and  discount  the  price  in  payment  of  his  own  debt.  The 
judge,  in  his  charge  to  the  jury,  laid  down  the  law  as  favorably  as 
it  could  be  done,  with  {uropriety,  for  the  plaintiffs.  It  has  been  said 
that  the  defendants  well  knew,  at  the  time  the  sugars  were  pur- 
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^mST'  ^'***^  ^  ^^•""»  *^**  Patrick  Mair  was  the  agent  of  the  concern 

^^^^^^_^  after  the  partnerahip  was  dissoWed,  and  that  it  is  to  be  presumed 
LBad>      ^^7  ftiao  knew  that  the  sugars  were  partnership  property.     Ad. 

fiah^'     d  "^^^^°S  ^^^y  ^>^  know  of  Patrick  Mair^s  agency,  it  will  not  neces. 
Yates,     aarily  foUow  that  they  must  have  known  the  property  in  questioa 
was  not  his  own,  and  that  he  was  not  empowered  to  dispose  thereof 
as'  his  own. 

It  appears  to  me  that  the  circumstances  of  the  case  authorize  a 
direct  contrary  inference.  He  had  authority  to  wind  up  the  part- 
nership eoneems.  How  could  he  do  so  without  selling  these  sugars  t 
A  power  to  sell  implies,  necessarily,  a  power  to  receive  the  pro- 
ceeds of  sale,  unless  restrained  by  the  special  terms  of  the  agency. 
One  half  of  the  property  belonged  to  Patrick  Mair,  in  common  with 
his  co.partner.  This  half  he  had  a  right  to  sell  without  control. 
The  other  half  he  was  authorized  to  sell  as  agent,  or  factor.  Can 
it  be  said  that  Saltus  6c  Yates  were  not  at  liberty  to  buy  the  sugars 
from  him,  and  pay  him  the  whole  price  in  money  ?  If  they  could 
do  this,  and  thereby  acquire  a  good  title  to  be  property,  where  could 

^  be  the  objection  to  their  settling  the  price  with  him,  by  discount,  for 

a  debt  he  owed  them  t 

There  was  strong  evidence  to  induce  the  jury  to  believe  that 
Patrick  Mair  sold  the  sugars  as  his  own  property,  although  they 
/    were  marked  P.  M.  dc  Co.    They  were  entered  in  the  books  of 
the  custom  house  as  Patrick  Mair*s.     The  bill  of  parcels  was  in 
his  name  only,  and  they  were  sold  as  his  sole  property,  and  placed 
to  his  individaal  credit.     The  defendants  were  not  bound  to  know 
what  entry  was  made  respecting  them  in  the  books  of  Patrick 
Mair  6c  Co.,  nor  did  it  appear  they  did  know  any  thing  of  that 
eircumstance.     There  is  every  reason  to  believe  that  Patrick  Mair 
was  fully  authorized  to  do  with  this  property  whatever  he  might 
think  best     Part  was  sold  at  vendue  soon  after  the  arrival  thereof 
from  Havana ;  and  some  time  afterwards,  when  Patrick  Mair  com- 
plained  of  the  want  of  funds  to  pay  the  partnership  debts,  Mr* 
Lamb  asked  him  why  he  did  not  sell  the  sugars.    There  can  be  no 
doubt  as  to  the  law* :  the  facts  only  were  doubtful,  and  those  doubts 
the  jury  have  resolved.    It  is  not  pretended,  at  least  by  me,  that 
after  the  dissolution  of  the  partnership,  one  partner  might  make  aa 
actual  division  of  the  specific  effects  of  the  partnership,  or  change 
the  possession  by  his  own  act :  or  that  he  might  endorse  bills  of 
exchange  in  the'  name  of  the  partnership ;  or  in  any  manner  bind 
his  co-partner  by  any  act  not  within  the  scope  of  his  authority,  as 
agenr.    After  the  dissolution  of  the  partoersbip,  the  partners  were 
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^istiDct  peraoDs,  and  the  partnership  effects  remaining  on  band  be-  ^^'S^* 
ionged  to  them  jointly,  as  tenants  in  common.  To  dispose  thereof 
0fiectaally»  it  was  necessary  that  they  should  both  join  in  the  sale, 
except  as  to  the  disposal  of  undivided  moiety  of  each  in  the  joint 
property.  If,  however,  one  partner  did  constitute  the  other  his 
agent,  and  empower  him  to  wind  up  the  partnership  concerns,  that 
agent  was  undoubtedly  authorized  to  sell  the  merchandize  on  hand, 
unless  specially  restrained  from  doing  so.  In  so  doing,  he  does 
•not  sell  as  partner,  but  as  agent,  or  factor,  in  so  far  as  respects  the 
undivided  share  or  property  of  his  co.partner.  The  power  given 
to  Patrick  Mair,  to  wind  up  the  business  of  the  partnership,  did 
not  folly  appear ;  but  there  can  be  no  doubt  of  his  being  authorized 
to  sell  those  sugars,  since  it  was  proved  that  Mr.  Lamb  said  to  him, 
-**  why  do  you  not  sell  the  sugars  V* 

The  chief  question  of  any  difficulty,  appears  to  me  to  be,  that 
•which  1  mentioned  to  the  counsel  on  the  argument,  but  which  did 
not  seem  to  be  so  considered  by  one  of  my  learned  brothers,  (Nott, 
J.,)  who  ei pressed  himself  to  be  perfectly  satisfied  on  that  point, 
«nd  did  not  wish  to  hear  it  argued  ;  I  mean  the  question,  whether 
ihe  defendants  did,  or  did  not  know,  that  Patrick  Mair,  when  he 
tergained  with  them  about  the  sugars,  and  allowed  them  to  dis* 
•count  the  debt  he  owed  them,  in  payment  for  the  same,  was  not 
tiaiborized  by  his  co-partner  to  do  so,  and  that  the  sugars  were 
known  to  be  partnership  property. 

The  cases  in  which  factors  have  sold  goods  under  del  credere 

commissions,  as  their  own,  are  strictly  analogous  to  the  present 

case.    Dei  credere  is  an  Italian  mercantile  phrase,  signifying  a  par- 

ticular  credit,  when  the  factor  takes  the  risk  of  bad  debts.     In  this 

ease  the  agent  ran  the  hazard  of  the  debt  being  bad,  as  he  was  as 

much  interested  as  his  partner ;  and  moreover  his  partner  had  given 

him  the  power  of  selling  according  to  his  own  discretion,  in  order 

to  wind  up  the  business  of  the  partnership.     And  I  can  see  no  dil. 

ference  between  borrowing  money  to  pay  partnership  debts,  on  the 

credit  of  the  agent,  and  then  selling  partnership  stock  to  refund  the 

same,  and  selling  partnership  stock  in  the  first  instance,  and  paying 

the  debts  of  the  partnership  therewith.    Nor  can  I  see  why  the 

sale   should  not  be  good,  whether  the  monies  thence  arising  were 

applied  honestly  in  discharging  partnership  debts,  or  laid  out  in  any 

other  way,  however  improperly.    The  purchaser  has  no  control 

over  the  money  af\er  it  is  paid  away.     If  the  money  be  advanced 

before  die  sale,  it  is  the  same  as  if  it  were  paid  afterwards,  and 

disGoant  is  ecpiivalent  to  payment.    In  Rabooe  v.  Williams,  and 
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^•g.^*"*»  George  v.  Clagget,  the  buyer  knew  nothing  of  the  principal  when 

s^r\^.^  he  bargained  with  the  factor.     Fie  had,  therefore,  a  right  to  conei* 

Lamb      dcr  the  factor  as  principal,  and  set  off  any  claim  he  had  against  tHae 

SaltM*  and  ^®^'°'-     ^  ^-  ^"^  ^'  ^^^-     ^  ^^P*  ^®P-  ^^^-     ^  ®'''"  ^^®^' 
Yates.         So  in  Stacey,  Ross,  and  others,  v.  Day,  where  it  appeared  that 

Ross  was  the  only  ostensible  person  engaged  in  the  business,  and 

appeared  to  the  world  as  solely  interested  therein.     This  led  to  the 

beliefi  that  he  was  the  only  person  to  be  contracted  with ;  and» 

therefore,  the  plaintiffs  were  allowed  to  set  off  the  sole  debt  of 

Ross.     7  D.  and  E.  361.     1  Com.  on  Contr.  307. 

If  the  factor,  at  the  time  of  the  sale,  agree  to  set  off  a  debt  of 
his  own,  due  to  the  vendee,  it  is  binding  upon  the  principal,  and 
considered  the  same  as  if  the  factor  received  so  much  money  from 
the  vendee.  1  Com.  on  Contr.  243.  2  Str.  1182.  Cowp.  255. 
Bull.  N.  P.  130.  Wilies.  400.  In  the  present  case  Patrick  Mair 
was  answerable  to  his  partner  for  his  part  of  the  price  for  which 
the  sugars  sold,  and  it  seems  he  debited  himself  therewith  in  the 
partnership  books.  He  could  not  bind  his  principal  by  his  acts, 
but  he  could  use  his  money,  or  dispose  of  the  effects,  if  authorized 
so  to  do :  one  being  within  tho  limits  of  his  autkority,  the  other  not* 
He  cannot  exceed  his  authority  ;  here  he  did  n.ot  do  so,  at  most  be 
only  abused  it. 

The  second  ground  stated  in  the  brief  for  a  new  trial,  imputes 
inconsistency  in  the  charge  of  the  judge,  in  this,  that  he  thus  laid 
down  the  law :  That  a  partner,  after  the  dissolution   of  the  part, 
nership,  cannot  borrow  money  even  for  discharging  partnership 
debts,  nor  apply  the  partnership  funds  in  payment  of  his  own  pri« 
vate  debts;  and  yet,  inconsistently  therewith,  left  it  to  the  jury  to 
decide,  whether  the  defendants  knew,  at  the  time  of  receiving  the 
sugars,  that  the  same  was  partnership  property ;  suggesting,  that  if 
the  jury  were  satisfied  that  the  defendant  believed  the  same  waa 
the  sole  property  of  Patrick  Mair,  the  discount  would  be  good. 
Now,  I  think  this  charge  was  both  consistent  and  correct.     A  part* 
ner  is  not  authorized  to  borrow  on  the  credit  of  the  partnership  ; 
but  if  he  does  borrow  money  on  account  of  the  partnership,  or 
otherwise,  he  is  himself  bound  to  refund.     He  is  not  authorized  to 
^  apply  the  partnership  funds  in  payment  of  his  own  private  debts  ; 
jet  if  he  has  money  of  the  partnership  in  his  hands,  and  pays    it 
over  in  discharge  of  his  private  debts,  I  cannot  perceive  how  ihe 
same  can  be  reclaimed  by  his.  co-partner.     If  he  be  authorized  by 
his  co«partner,  to  sell  the  remaining  stock  on  hand,  and  he  sella  as 
principal!  or  as  Actor ;  if  he  deals  with  the  purchaser  ae  principal. 
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and  tbe  purchaser  has  no  knowledge  of  the  property  being  part-  dm 
nerahip  property,  be  will  certainly  be  entitled  to  sot  off  tbe  debt  of 
tbe  vendor  in  payment.  But  if  instead  of  paying  money,  the  buyer 
offers  to  discount  his  own  debt,  I  cannot  see  why  the  buyer  should 
not  be  permitted  lawfully  to  accept  tbe  offer,  and  gain  a  legal  title 
to  the  property,  any  more  than  if  he  were  first  to  pay  the  money, 
and  then  receive  it  back  in  payment  of  his  debt. 

Nothing  decisive  can  be  deduced  from  the  circumstance  of  Pat- 
rick Mair's  afterwards  becoming  a  partner  of  Saltus  dc  Yates,  and 
cashier  of  that  concern.  It  wus  a  circumstance  proper  for  the 
consideration  of  the  jury,  and  the  jury  did,  no  doubt,  consider  the 
same,  and  probably  gave  it  all  tbe  weight  it  deserved. 

The  evidence  of  Patrick  Mair^s  being  indebted  to  Saltus  6c 
Yates,  is  complained  of  as  insufficient,  yet  it  was  the  confession  of 
a  man  against  his  own  interest,  and,  if  worthy  of  credit,  went  to 
prove  that  he  owed  more  than  the  proceeds  of  the  sugars.  If  the 
jury  gave  credit  to  the  evidence,  it  was  entirely  sufficient ;  and  I 
cannot  pretend  to  say  the  evidence  was  not  entitled  to  credit. 

The  discount  law  is  out  of  the  case.  It  is  not  a  question  of  dis- 
count, or  set  off.  The  payment  for  the  sugars  was  prompt,  by  dis- 
charging the  private  debt  of  Patrick  Mair.  The  consideration  of 
the  bargain  was  an  immediate  discount,  which  was  executed.  Was 
Patrick  Mair  authorized  to  make  the  discount  7  Id  my  opinion  he 
was*    Therefore  I  am  against  the  motion. 

SxTTH,  and  Nott,  Js.,  in  favor  of  a  new  trial.  Bbbyarp,  and 
CoLcocK,  Js.,  contra*    The  court  being  divided,  new  trial  refusecL 
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Concert,  CONSTITUTIONAL  COURT,  COLUMBIA,  APRIL^   1813v 

Ordinarj       (Present — ^Judges  John  Fauoherkaud  Gbimkb,  ELrau  HiXL  Bat^ 
^,    v*     .   Joseph  Bkeyard,  William  Smith,  Abbaham  Nott,  and  Cbabia» 
Jones  Coloock,  Esquires.) 

Thb  Ordinaby  of  Kershaw  District  t;.  Absolak  Blanchasd: 

In  an  action  of  debt  on  an  adminlstnition  bond,  the  defendant  pleaded  a 
variance  between  the  bond  taken  and  that  prescribed  by  A.  A.  1789 ; 
but  the  presiding  judge  decided  in  favor  of  the  plaintij9i  holding  that^ 
the  bond  was  sufficient  to  maintain  the  action,  notwithstanding  the  va- 
riance. NoTT,  and  Smith,  Js.,  were  of  opinion,  that  the  variance  was 
fatal  to  the  bond,  as  the  administrator,  though  ho  might  comply  with 
the  conditions,  could  not  plead  a  performance  of  his  duty  under  the 
statute.  Brevard,  and  Coloock,  Js.,  were  of  a  different  opinion,  and 
thought  the  bond  good  on  common  law  principles,  not  being  unlawful, 
or  against  state  policy. 

Motion  to  reverse  the  decision  of  the  Circuit  Court  of  Commron 
Pleas  of  Kershaw  district. 

This  case  was  argued  in  December,  1812,  and  stood  over  for 
consideration.  The  action  was  debt  on  an  administration  bond. 
Defendant  pleaded  a  variance  between  the  bond  taken  and  the  boncT 
prescribed  to  be  taken,  by  A.  A.  1789.  The  plea,  after  craving 
oyeTf  points  out  the  difference,  in  the  following  particulars :  In  the 
bond  taken,  the  condition  is— '<  All  the  rest  and  residue  of  the  said 
goods,  chattels,  and  credits,  which  shall  be  found  remaining' on  the 
said  administrator's  account,  the  same  being  examined  and  allowed 
of  by  the  Ordinary  of  this  district,  for  the  time  being,  shall  deh'ver 
and  pay  unto  such  person  or  persons,  respectively,  as  the  said  Or- 
dioary,  by  his  decree,  or  sentence,  pursuant  to  the  true  intent  and 
meaning  of  the  statutes  and  acts  of  assembly,  of  force  in  this  State, 
for  the  better  settling  intestates  estates,  shall  limit  and  appoint."' 
The  condition  of  the  bond  required  by  the  act,  P.  L.  496,  pre- 
scribed, is :  "All  the  rest  and  residue,  dec,  shall  deliver  and  pay 
uoto  such  persons,  respectively,  as  are  entitled  to  the  same  by 
law."  To  this  plea  the  plaintiff  demurred,  and  the  defendant 
joined  in  demurrer. 

Judge  Watubs,  who  presided,  adjudged  in  favor  of  the  plaintiff^ 
holding  the  bond  to  be  sufficient  to  maintain  the  action. 

Blanpino,  for  the  defendant!  in  support  of  the  motion  in  thi^ 
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ttfart,  insisted,  that  the  variance  was  material.  On  a  plea  of  per«  isisT^ 
formaDce,  a  breach  in  the  one  case  would  not  be  a  breach  in  the  v«^*^^«^ 
other.  No  breach  can  be  assigned  in  the  bond  in  question  con*  OidiDaiy 
sistent  with  the  act.  A  breach  must  bo  assigned  in  the  words  of  ^j^^^^ 
the  covenant.  The  words  of  the  covenant  are  difierent  from  those 
of  the  act.  Where  a  new  law  directs  a  thing  to  be  dope  in  a  par* 
licular  manner,  it  can  be  done  in  no  other  manner.  Administrators 
were  not  known  at  common  law.  Their  office  was  created  by 
statute,  and  what  relates  to  that  office  must  be  strictly  followed. 
Cited  2  Bl.  Com.  496,  495.  Plowd.  1 13,  207.  Bac.  Abr.  tit.  Sta^ 
tute.  The  bond  seems  to  have  been  taken  pursuant  to  the  stat.  31| 
c.  2.  P.  L.  81.  But  the  A.  A.  repeals  the  statute,  although  it 
contains  no  negative  words*  It  is  a  posterior  law  contrary  to  the 
former.  The  next  of  kin  might  have  called  on  xh6  Ordinary,  and 
compelled  the  giving  of  a  proper  bond.  This  answers  the  objec 
tion,  that  the  rights  of  individuals  ought  not  to  be  prejudiced  by  ther 
misconduct  or  negligence  of  a  public  officer.  Not  a  parallel  case' 
with  that  of  the  Commissioners  of  the  Treasury  v.  May  rant,  on  a 
sheriff's  bond  taken  for  £1500,  instead  of  £2000,  currency,  re-^ 
quired  by  A.  A.  At  common  law  the  sheriff  gave  security  :  the 
security  required  by  A.  A.  was,  therefore,  not  introductory,  if  a 
novelty  in  the  law.  Besides,  £1500,  included  £2000,  currency,- 
and  the  A.  A.  was  substantially  complied  with.  It  was  ruled  ta 
that  case,  that  the  justice  and  equity  of  the  statute  was  not  to  be 
defeated  by  a  construction  which  would  imply  a  negative,  where 
Dooe  was  expressed.  In  this  case  there  is  a  necessity  for  imply- 
ing a  negative.  The  A.  A.  places  the  parties  in  a  different  8Jtua«( 
tion  from  that  in  which  they  would  be  in  by  the  stat.  of  C.  The  A. 
A.  of  1769,  makes  the  Ordinary  responsible  for  a  failure  of  the 
security,  which  was  iiot  the  case  before.  A  new  remedy  was  in^ 
Croduced  which  ought  to  have  been  stricily  pursued. 

Hooker,  contra.  This  is  a  valid  bond  at  common  law.  It  is 
not  analogous  to  an  attachment  bond,  which  is  subject  to  a  proviso. 
The  law  points  out  who  shall  have  shares  of  the  estate.  If  the 
act  had  not  required  any  bond,  yet  it  would  be  valid.  It  is  a  good 
bond  under  the  stat.  C.  2.  A  mistake  of  the  officer  entrusted  to' 
to  Cake  it,  cannot  be  a  good  objection  to  avoid  it.  The  A.  A.  1789, 
gives  u  cumulative  reme  y.  The  bond  is,  at  any  rate,  good  so  fai^ 
a«  it  goes.  It  is  ^ood  for  as  much  as  it  is  worth.  The  stat.  of 
Ch.  is  not  repetilod  by  ihe  A.  A.  Thtt  drdiiiuiy  may  be  miide  lo 
auswer  for  his  neglect,  bji  this  wdi  not  ad'ect  th<j  validiiy  of  the 
bond.    The  act  does  not  declare  that  a  bond  tafcea  otherwise  than 

veil,  au  18 
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CcnXouri,  the  act  directs  shall  be  void,  as  ia  the  stat  H.  6,  respecting  bail 

^^^,J^^  bonds.    The  administrator  is  not  liable  until  the  Ordinary  calls 

Ordinary  b>™  ^^  account.     He  must  be  first  cited  to  appear  before  the  Ordi- 

^'        nary.     So  decided  in  the  case  of  the  Ordinary  v.  Naudin  and 

Bracey. 

CoLCOoK,  J.,  was  of  opinion  the  bond  was  sufficient  to  answer 
*  the  intent  of  the  A.  A. 

NoTT,  J.     The  bond  not  good.    The  administrator  cannot  plead 
performance  of  his  duty  under  it,  although  he  may  have  done  his 
duty.    The  A.  A.  repeals  the  stat.  of  Ch.    The  act  does  not 
sanction  what  the  Ordinary  may  do  according  to  the  condition  of 
this  bond* 

Smith,  J.,  of  the  same  opinion.  The  Ordinary  may  make  a 
limitation  and  appointment  contrary  to  law,  and  the  administrator 
acting  pursuant  to  the  decree  of  the  Ordinary,  would  comply  with 
the  condition  of  his  bond,  contrary  to  the  intent  of  the  A.  A.  of 
1780. 

Bbevabd,  J.,  contra.    An  ungracious  defence  against  a  hona 
fide  bond.     The  bond  is  favorable  for  the  administrator,  and  good 
on  common  law  principles,  not  being  unlawful,  or  against  State 
policy.    Nothing  in  the  A.  A.  declaring  that  any  bond  not  taken 
pursuant  thereto,  shall  be  void.    Implied  repeals  of  beneficial  laws 
are  not  favored.     A  good  bond  under  the  statute.     The  party  in- 
jured by  not  taking  a  mere  beneficial  bond  pursuant  to  the  A.  A., 
may  have  his  remedy  against  the  Ordinary,  but  the  defendant  has 
no  right'  to  complain.    He  voluntarily  gave  the  bond,  which  is  not 
unlawful  in  itself.     It  was  not  unlawful  at  common  law  to  give 
caution.     It  was  sometimes  required  of  administrators,  although 
not  authorized  by  statute.    2  Stra.   1187.     1  Com.   Dig.   360. 
Plow.  278,  280.      1  Com.  on  Contr.  Part.  1,  ch.  ill.      2  Stra. 
1125.    2  was.  69.    Plow.  113.    SP.  Wms.  461. 
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lol3« 

The  Statb  o.  Hicbakl  B.  Robbbts. 

Defendant  wus  indicted  for  marking  the  prosecutor's  hogs  in  his  own 
mark ;  but  the  indictment  did  not  charge  the  defendant  in  the  words  of 
the  A.  A.  1789^  with  having  ^  wilfully  and  knowin^y  marked^*  &c. 
Jndgment  arrested*  the  ofience  not  being  charged  in  the  indictment 
acccMrding  to  the  A.  A. 

Motion  in  arrest  of  judgment. 

Defendant  was  indicted  and  tried  in  the  Court  of  General  Ses- 
sions of  the  district  of  Spartanburgb,  before  Smith,  J^  for  marking 
the  prosecutor's,  hogs  in  the  mark  of  the  said  Roberts,  contrary  to 
the  A.  A.  The  indictment  did  not  charge  the  defendant  in  the 
words  of  the  A.  A.  1789,  with  having  <<  wilfully  and  knowingly 
marked^  branded,  disguised,  or  disfigured.'*    P.  L.  486. 

Gist,  in  support  of  the  motion,  insisted,  that  the  indictment  was 
inanfiicient.  A  man  may  lawfully  mark  the  hog  of  another  in  his 
own  mark,  or  he  may  unlawfully  do  it,  without  being  subject  to 
the  penalty  inflicted  by  the  A.  A.  The  indictment  ought  to  pur- 
sue the  terms  of  the  act. 

CoLcocK,  J.,  nvas  opposed  to  arresting  the  judgment ;  but  was 
of  opinion  a  new  trial  ought  to  be  granted,  the  dispute  between  the 
parties  being  about  the  right  of  property,  and  the  case  not  being 
within  the  A.  A. 

NoTT,  J*,  and  the  other  judges,  were  for  arresting  the  judgment, 
the  offence  not  being  charged  in  the  indictment  according  to  the 
A.  A. 
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Sarah  Eaves  t.  Administrator  Thomas  Knox. 

When  mortgftged  propeitjwas  sold  onder  the  mortgage  for  less  than  the 
debt  due  on  the  bond,  (to  secure  the  payment  of  which  the  mortgage 
was  given,)  the  question  was  raised,  whether  the  balance  dae  on  that 
bond,  could  have  preference  over  other  specialties  not  secured  by  mort- 
gage. Grimkb,  J.,  held  that  the  mortgage  gave  the  debt  no  such  pre- 
ference, except  as  to  the  property  specially  mortgaged.  Colcock,  and 
Smith,  Js.,  were  of  opinion  that  the  mortgage  gave  this  debt  a  highier 
rank  in  the  scale  of  payments  than  other  debts.  Brkyard,  and  Bat» 
Js ,  held,  that  after  the/mortgaged  property  was  sold,  the  mortgage  was 
fuTictut  officio,  and  had  nothing  on  which  it  could  operate  in  preference 
to  other  specialties. 

Motion  to  reverse  the  decision  of  the  Court  of  Common  Pleae 
of  Ifork  district,  on  demurrer.    Judge  Grimkb,  presiding. 

The  action  was  covenant.  Plea  set  forth  condition  of  bond,  and 
stated  that  a  certain  tract  of  land  was  mortgaged  to  secure  the 
payment.  Replication,  that  the  land  was  sold  under  the  mortgoge, 
and  joinder.    Judgment  for  the  plaintiflT. 

The  question  made  upon  this  demurrer  was,  whether  wheD 
mortgaged  property  is  sold  under  the  mortgage  for  less  than  enougb 
to  satisfy  the  whole  debt  mentioned  in  the  mortgage,  the  balance  of 
that  debt,  it  being  by  bond,  can  have  preference  to  be  satisfied  out 
of  the  assets  to  other  specialty  debts  not  secured  by  mortgage. 
Judge  Grimkb  held,  that  the  mortgage  gave  the  debt  no  such  pre. 
ference,  except  as  to  the  property  specificitiy  mortgaged  ;  and  tha| 
property  having  been  sold  under  the  mortgage,  the  balanc6  of  the 
debt,  unsatisfied  by  such  sale,  was  to  be  placed  in  the  rank  of  other 
specialties,  for  which  no  security  by  wuy  of  morigase  was  given. 

26th  Nov.,  1812.     Hooker,  for  the  defeiidHui,  contended   the 
IDorigage  was  given  to  secure  the  payment  of  the  whnie  debt ;  all 
the  property  of  the   mortgagor  was  bound  to  pay  the   whole  debt* 
'J'he  A.  A.  17i^9,  P.  L.  41>1,  gives  a  preference  to  judgments  and 
mortgages,  with  excrutiotiH,  to  be  satisfied  out  of  the  assets  of  & 
deceased,  before  bondsi  and  other  obligntionp.     In  this  case  the  spe* 
cific  property  murttra^'d  wad  sold  under  the  mortgage,  but  it  was 
insufficient  to  satisfy  the  debt.     'J'iie  murtgngor  had  other  property 
not  mortgaged,  but  subject  to  the  payment  of  other  bond  or  speciaity 
debts.    This  debt,  secured  by  the  mortgagef  was  entitled  to  be  fimt 
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.completely  satisfied  before  the  other  creditors  claiming  by  specially,  ^^^J^^* 
but  having  no  lien  on  the  property  by  mortgage,  could  claim  to  be  ^ 


Knox. 


salisfied  out  of  that  property.  The  order  and  gradation  prescribed  Eaves 
by  the  A.  A.  1769,  for  the  payment  of  debts,  must  be  observed, 
although  it  is  declared  that  no  preference  shall  be  given  to  credi- 
tors in  equal  degree.  I.  Funeral  and  other  expenses  of  the  last 
sickness.  2.  Charges  of  probate  of  will,  or  letters  of  administra- 
tion. 3.  Debts  due  to  the  public.  4.  Judgments,  mortgages,  and 
executions,  the  oldest  first.  5.  Bonds  and  other  obligations.  6. 
Debts  due  on  account.  This  debt  being  secured  by  mortgage,  gave 
it  a  higher  rank  in  the  scale  of  payments.  It  is  the  mortgage 
which  entitles  the  debt  to  a  higher  rank,  and  not  the  nature  of  the 
debt.  Suppose  the  debt  was  secured  by  a  promissory  note  and  a 
mortgage^  it  would  be  equally  entitled  to  a  preference  to  other  debts 
lecured  by  specialty,  but  not  by  mortgage.  So  the  law  is  written. 
Tangible  property  mortgaged,  may  perish,  or  sell  for  less  than  the 
.debt,  yet  the  debt  maintains  its  rank.  Its  precedency  would  not  be 
lost  by  casual  and  accidental  circumstances. 

No  counsel  appeared  to  argue  on  behalf  of  the  plaintiff.  Judge 
NoTT  had  been  concerne'd  as  counsel  fur  him. 

30th  Nov.,  1813.  CoLCocK,  and  Sxith,  Js.,  expressed  opinions 
in  substance  agreeing  .with  (he  arguments  of  Mr.  Hooker,  in  favor 
of  the  motion. 

BaevABD,  J.,  inquired  as  to  the  nature  and  operation  of  a  mort- 
gage ;  a  personal  security  for  the  payment  of  a  debt,  does  not  vest 
real  property  in  possession.  It  is  as  a  pawn,  or  pledge,  only  pos. 
session  is  in  the  mortgagor ;  gives  a  lien  on  the  property  mort- 
gaged, to  satisfy  thereout  the  debt  due.  If  that  property  be  insuffi- 
cient to  satisfy  the  debt,  the  resid^ie  will  stand  without  any 
security  by  mortgage,  and  be  on  a  footing  with  other  debts  secured 
by  bonds,  or  other  obligations.  After  the  mortgaged  property  is 
sold,  the  mortgage  is  Junctus  qfieio^  and  has  nothing  on  which  it 
can  operate.  The  preference  of  mortgages  to  specialty  debts, 
given  by  the  A.  A.  1789,  extends  only  to  the  mortgaged  property, 
because  the  Zien,  created  by  mortgage,  extends  only  to  such  pro* 
perty;  whereas  judgments  and  executions  aflect  the  property 
generally ;  the  first  from  the  entry  of  judgment,  as  to  real  property, 
and  the  latter  from  the  lodgment  of  execution,  us  to  personal  estate. 
The  lien  is  general,  and  not  particular.  These,  with  mortgages, 
are  ranked  together,  and  the  lien  first  created  is  to  be  first  satis- 
fied, and  exclusively ;  but  only  so  far  as  the  iien  extends. 

Bat,  J.y  was  of  the  same  opinioQ.    The  security  caDDut  be  ex* 
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^813*^**  tended  beyond  the  vaJue  of  the  thing  pledged  by  way  of  Becurity. 

s^rs/x-^^  The  whole  of  the  debt  was  secured  by  the  specialty.    The  whole 

State      debt  was  also  meant  to  be  further  secured  by  a  mortgage  of  land  ; 

Yaocer     ^"^  ^^  turned  out  that  this  security  was  deficient    It  only  secured 

part  of  the  debt.     So  far  as  it  was  deficient  the  security  failed  ; 

but  this  did  not  impair  the  security  by  bond  ;  and  for  the  residue 

of  the  debt,  ailer  applying  the  proceeds  of  the  mortgaged  property 

sold,  it  remained  as  if  no  mortgage  had  been  given. 

Motion  refused. 


CONSTITUTIONAL  COURT,  COLUMBIA,  APRIL,  1813. 

The  State  v.  Samuel  Yai«cet. 

The  defendant  was  indicted  for  murder,  as  principal,  and  the  jury  found 
the  **  prisoner  guilty  of  murder  ;  and  some  days  after  the  verdict  was 
returned  into  court,  the  words,  ^  Samuel  Yancey,**  were  interlined,  by 
order  of  the  judge.  The  motion  was  for  arrest  of  judgment,  on  the 
ground  of  uncertainty  in  the  verdict.  Held,  by  a  majority  of  the  court, 
that  although  the  amendment  of  the  verdict  was  irregular,  yet  that 
amendment  could  not  vitiate  the  conviction,  which  was  regular ;  and 
that,  though  verdicts  may  be  badly  vmtten,  and  incorrectly  expressed* 
they  cannot  be  set  aside  when  they  are  sufficiently  dear  to  be  under- 
stood. 

Motion  in  arrest  of  judgment.    From  Laurens  district. 

The  defendant  was  indicted,  together  with  Lewis  D.  Tancey* 
for  murder.  The  first  as  principal,  and  the  second  as  accessary  ; 
they  were  tried  separately,  before  Judge  Colcook.  Samuel  Yan- 
cey was  first  tried.  The  verdict  of  the  jury  was  in  these  words  s 
**  We  find  the  prisoner,  Samuel  Yancey^  guilty  of  murder.''  The 
words,  *' Samuel  Yancey,"  were  interlined  after  the  verdict  wae  re* 
turned  into  court,  some  days  after,  by  order  of  the  court.  Lewis 
D.  Yancey  was  found  not  guilty.  The  verdict  was  simply  not 
gtaky. 

Six  grounds  were  taken  for  the  prisoner  on  this  oiption. 

1.  The  indictment  does  not  state  the  juron  to  be  good  and  la^w« 
ful  men  of  thb  district. 
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a.  Prisoner  is  charged  by  the  name  of  Samuel  Yancey,  late  of  Ccm.Cmft, 
Ike  district  of  Laurens^  without  expressing  what  Laurens  districti 
or  whereabouts  within  the  some.     This  was  said  to  be  too  vague. 

3.  Tliat  part  of  the  indictment  which  draws  the  conclusion  from 
the  premises,  that  the  prisoner  did  kiU  and  murder  the  deceaeedf 
omits  the  words,  then  and  there,  which,  according  to  the  precedentSi 
ought  to  be  inserted. 

4.  The  conclusion  of  the  indictnMnt  against  the  peace  and  dig- 
nity of  this  State,  omits  the  words,  *<  aforesaid,"  or  *'  the  same 
Slate." 

5.  The  verdict  is  vague ;  not  distinguishing  which  prisoner  was 
found  guilty.  The  amendment  of  the  indictment  was  irregular  and 
illegal,  being  some  days  after  the  verdict  was  rendered  ;  and, 

6.  The  words,  <^  Samuel  Yancey,"  interlined  in  the  verdict,  are  mo 
wriitea  as  to  make  it  doubtful  whether  Samuel  Yancey  was  meant, 
or  some  other  person. 

22d  April,  1S13*  Argued  by  A.  Crbiisraw,  CALDWKLii,'and 
DowNES,  for  the  prisoner ;  and  Mr.  Solicitor  Stabk,  for  the 
State. 

For  the  prisoner  it  was  contended,  that  the  grand  jurors  finding 
an  indictment,  should  appear  to  be  good  and  lawful  men,  and  quali* 
fied  to  find  the  indictment.  Cited  2  Hal.  P.  C.  155.  2  Ld.  Raym. 
1305.  4  Com.  Dig.  885.  On  the  2d  point  was  cited  2  Hayw. 
140.  4  Bl.  Com.  301.  4  Com.  Dig.  391.  On  the  5th  and  6thy 
cited  4  Com.  Dig.  408.  4  Mod.  395.  1  Salk.  47, 53.  Bac.  Abr. 
Tit.  Verdict.     Cro.  Eliz.  111.     Cro.  C.  776. 

For  the  State,  it  was  argued,  that  the  1st  and  Olh  exceptiona 
contained  no  legal  merits.  Every  word  in  the  verdict  may  be  re* 
jected  as  surplusage,  except  the  word  *'  guilty."  The  prisoner  was 
found  guilty.  The  fact  is  well  known*  and  cannot  be  denied.  The 
minutes  of  the  proceedings  of  the  court  will  prove  it.  There  can 
be  so  danger  from  resorting  to  such  evidence.  The  identity  of  the 
peTioa  may  be  tried,  if  seriously  disputed.  Cited  2  Hawk.  P.  C* 
4A£^  627.  Verdict  was  amended  by  the  judge's  notes.  3  Str. 
844.  2  Hawk.  Supra.  Good  and  lawful  men  shall  be  presumed* 
2  Haw.  P.  C.  808.  It  was  not  necessary  to  insert  the  worda, 
M  tken  and  therey**  in  that  part  of  the  indictment  which  has  been 
iasiated  on  ;  it  ia  before  set  forth,  that  the  prisoner  did  then  and 
there  strike  the  deceased,  giving  to  him  a  mortal  wound  of  which 
he  then  and  there  instantly  died.  It  was  not  necessary  to  repeat 
the  words,  **  then  and  there,''  in  the  conclusion  drawn  by  the  grand 
JQiji  that  deceased  was  killed  and  murdered.    2  Hawk*  264,  sec* 
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^^iPiV'^'  00.  The  time  of  the  death  is  only  necessary  to  shew  that  the  dfe-- 
ceased  died,  wiihin  a  year  and  day  after  the  mortal  injury  was" 
committed.  5  D.  and  E.  622.  King  v.  Holland.  The  4th  ez« 
ceptioii  not  good.  Cited  Washington's  case,  and  Fley  and  Ro- 
clielie's  case.  The  constitution  is  sufficiently  and  substantially 
complied  with. 

NoTT,  J.,  was  of  opinion  the  judgment  ought  to  be  arrested. 
The  amendment  of  the  indictment  was  irregular  and  unwarranted. 
As  the  verdict  etood  before,  it  was  uncertain.  It  cannot  appear 
from  the  record  which  prisoner  was  found  guilty.  The  minutes  of 
the  court  do  not  state  the  conviction  of  this  prisoner  in  explicit 
terms.  It  only  says  that  Sanniel  Yancey  was  brought  into  court; 
that  the  prisoner  was  tried  and  found  guilty  ;  not  saying  what  pri- 
soner ;  and  that  Samuel  Yancey  was  remanded  to  gaol.  The  other 
objections  bethought  were  invalid. 

ISmith,  J.,  was  of  opinion,  that  neither  of  the  exceptions  ought 
to  prevail.  The  minutes  of  the  proceedings  of  court  on  the  indict, 
roent,  shew  clearly  that  the  prisoners  had  separate  trials.  On  the 
trial  of  this  prisoner,  the  minutes  shew  that  he  was  ordered  to  be- 
brought  into  court ;'  that  he  was  brought  in  and  arraigned  ;  that  he 
was  tried  ;  and  that  the  verdict  is  recorded,  shewing  that  the  pri^^ 
souer  was  found  guilty.  In  reading  these  proceedings,  no  doubt- 
can  be  entertained  as  to  whicb  of  the  prisoners  the  conviction  re*' 
lates. 

Brbvard,  J.,  was  of  the  same  opinion.     The  verdict  is  no  pait 
of  the  indictment.     The  indictment  appears  to  be  sufficient  in  law 
to  maintain  the  verdict.     The  omission  of  *'  good  and  lawful  men," 
cannot  apply  to  the  pel  it  jury,   who  found  the  veiidict.     It  shall  be 
intended  that  the  grand  jury  were  qualified  to  find  the  bill,  after 
trial  and  verdict.     The  amendment  of  the  verdict  was  irregular, 
but  cannot  vitiate  the  conviction,  which  was  regular.     The  verdict,' 
^  although  badly  written,  and  incorrectly  expressed,  is  clear  enough,^ 
and  sufficient.     No  doubt  can  reasonably  be  entertained  as  to  which 
of  the  indictees  the  word  '*  guilly^'  was  applied.    It  is  a  matter  of 
fiict  which  may,  at  any  time,  be  investigated  and  cleared  up,  not 
only  by  the  written  proceedings,  but  by  evidence  dehors*    No  daa<i' 
ger  can  arise  from  the  supposed  uncertainty  of  the  verdict.     la 
favor  of  life,  a  jury  trial  would  be  ordered  to  ascertain  the  fact  of 
identity,  if  any  occasion  should  appear  for  it.     All  the  other  eiL-^ 
ceptions  appear  to  be  insufficient. 

Bat,  J.,  was  of  the  same  opinion. 

MotioD  refused* 
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CONSTITUTIONAL  COURT,  COLUMBIA,  DEC,  1814.    C<m.C<mrt, 

10l4a 

(Piesent-Jadges  Johk  Favchvbkaud  Gbimki«  Elihv  Hall  BaTi    if-^^^^ 
JoMBPH  Bkitabb,  William  Sjutb,  Aulahax  Nott«  and  Cbaklhi        t. 
JoHu  CoLcoGif  Eaquiras.) 

David  B.  Mitchell  v.  Jouic  Dabbxoott. 

m 

The  words,  **  joiDtly  and  BeTerallyt"  in  a  bond«  must  be  constraed  dis« 
tributively,  so  as  to  apply  as  well  to  the  obligors,  as  to  their  heirs  ;  ^  we 
{lind  ourselves,"  makes  them  joint  obligors ;  **  we  bind  our  heirs,  execu- 
tors, and  administrators,"  binds  them  jointly ;  and  '*  we  bmd  each  and 
evei7  of  themi"  binds  them  severally. 

MotioD  to  reverse  the  decision  of  the  Circuit  Court  of  Abbeville 
district,  Judge  Smith,  presiding. 

Debt  on  a  bond  given  by  defendant  and  two  olhers.  Defendant 
pleaded  in  abatement,  that  the  obligation  wa^joinf,  a/id  not  several, 
and  that  all  the  obligors  ought  to  have  been  sued  jointly.  Demur- 
rer  and  joinder.  The  words  of  the  bond,  upon  oyer^  appeared  to 
be,  **  we  bind  ourselves,  our  heirs,  executors,  and  administrators, 
ixnd  each  and  every  of  thtm,  jointly  and  severally *^\  Judgment 
was  given  for  the  defendant.  The  Circuit  Court  being  of  opinion 
the  obligation  was  joint,  and  not  several,  as  to  the  obligors  them* 
■elves. 

24ili  Nov.,  1814.  Alexanoeb  Bowie  argued  in  support  of  the 
modoa.  The  question  must  be  determined  by  the  rules  of  gram* 
mar.  What  is  the  meaning  of  the  adverbs,  joinUy  and  MmeraUy  t 
What  are  their  office?  It  is  to  qualify  the  verb  ;  to  Hmit  and  ex. 
tend  its  meaning  and  application.  The  whole  sentence  must  be 
taken  (ogetbep,  and  its  meaning  collected  from  all  the  words.  The 
advefbs,  jointly  and  severally,  apply  to  every  part  of  the  sentence. 
The  obligors  are  bound  jointly  and  severally ;  so  their  heirs ;  so 
their  executors,  Ac, 

Tajyobt,  contra.  Jointly  and  severally  apply  only  to  admtnis. 
tratorsy  and  executors,  and  heirs.  The  obligors  are  only  bound 
jointly 9  not  severally.  This  is  evident  from  the  word  **  ourselves," 
which  applies  to  them.'  The  words,  **.  each  and  every  of  them," 
caoDOt  be  meant  of  the  obligors,  but  only  of  their  heirs.  ^  Jointly 
and  eeverally,"  apply  to  each  and  every  of  them. 

Per  curiam.  The  words,  '<  jointly  and  severally,^'  most  be  con* 
gtroed  diBtributively,  so  as  to  apply  as  well  to  the  obligors  as  to 

Toi.  m.  10 


146  BREVARD'S  REPORTS  OF  DECISIONS 

^^stT'*'  tbair  hein.  There  seems  to  be  no  reason  why  the  parties  to  the 
contract  should  have  iDtended  a  distinction  between  themselves  and 
their  heirs,  as  to  the  manner  of  being  bound.  ".  We  bind  our- 
selves," makes  them  joint  obligors.  *<  We  bind  our  heirs,  ezecu- 
tors,  and  administrators,"  binds  ilum  jointly.  **  We  bind  each  and 
every  of  them,"  binds  them  severally.  "  Jointly  and  severally,'* 
apply  to  all  the  parties  bound,  and  appear  to  have  been  added  in 
ord^r  to  express  an  intention  so  to  bind,  as  well  the  obligors,  as 
each  and  every  of  their  heirs.  **  We  bind  ourselves,  jointly  and 
severally ;  we  bind  our  heirs,  and  each  of  them,  jointly  and  seve- 
rally," dec 

Motion  granted. 

NoU,    See  2  Bay's  Reps.  447,  Cartw  ▼.  Carter.    16  V^n.  Abr.  56.    5  Bae. 
Abr.  164,  Gnilt 


CONSTITUTIONAL  COURT,  COLUMBIA,  DEC,  1814. 

PvLUAM  e.  Babteb. 

On  the  question,  whether  a  party  applying  fbr  a  postponement  of  trial, 
and  shewing  good  cause,  ought,  in  any  case,  to  pay  costs,  the  judges 
were  divided  in  opinion ;  but  a  majority  agreeing  that  the  court  had  a 
discretionary  power,  either  to  order  the  costs  to  be  paid,  or  to  abide  the 
event  of  the  cause. 

Motion  to  reverse  the  decision  of  the  Circuit  Court  of  Com-- 
mon  Pleas  of  Abbeville  district. 

Defendant  moved  to  postpone  the  trial  on  account  of  the  absence 
of  a  material  witness,  which  was  granted  at  his  costs.  The  non- 
attendance  of  the  witoess  was  sworn  to  be  occasioned  by  sick- 


For  the  defendant,  it  was  insisted,  that  the  trial  ought  to  have 
been  postponed,  without  requiring  the  defendant  to  pay  the  coals  of 
continuance.    1  Sellon,  414.    Barnes,  133,  316,  were  cited. 

8d  Dec,  1814.    All  the  judges  present. 

CoLCoox,  J.,  thought  a  party  applying  for  a  postponement,  and 
shewing  good  cause,  ought  not,  in  any  case,  to  pay  costs.    ▲!• 
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thoDgh  he  admitCed  it  waa  discretionaiy  with  the  eourt  to  do  it,  ^^^4^'- 
or  not.  .^rs^-^^ 

NoTT,  J.,  of  a  difierent  opinioo.    The  party  at  whose  inatance  Denton  & 
« trial  is  put  off,  ought  to  paj  the  costa  of  postponement.    Both      ^^ 
parties  may  he  equally  innocent  of  unnecessary  delay,  yet  safest    EngUnh- 
to  require  the  party  applying  for  a  postponement  to  pay  the  costs 
occasioned  therehy.    Yet  he  admitted  the  court  had  a  discretionary 
power,  and  might  dispense  wiih  this  rule  upon  extraordinary  occa« 
aiona,  and  order  the  costs  to  abide  the  event  of  the  cauae,  or  that 
each  party  should  pay  his  own  costs,  according  to  the  circomstao- 
ces  of  the  case. 

BxKYABD,  J.,  of  the  same  opinion* 

SwTH,  J.,  preaided  in  the  Circuit  Court,'  and  decided  the  case 
there. 

Bat,  J.    A  party  not  to  pay  costs  unless  in  fault — negligent. 
%  Grixkb,  J.,  of  the  same  opinion  with  Bat,  J. 

Motion  denied. 
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* 

Jaxbs  Dkhtoh  A,  Wifb  t.  Josbpk  English. 

The  A.  A.  1705,  fbrbidding  the  granting  or  giving  mora  than  a  certain 
portion  of  his  estate  to  a  woman  with  whom  a  man  is  living  in  adul- 
tery, allows  him  to  give  the  proportion  mentioned  in  thai  fMst,  ^ven  aa 
the  price  of  prostitution,  or  future  immoral  intercourse. 

Motion  for  a  new  trial 

The  action  was  trover  for  sundry  negro  slaves,  tried  in  Rich- 
land  district,  before  Breyabd,  J.,  October,  1811. 

Both  parties  claimed  under  titles  derived  irom  Wm.  Fit^patrick, 
deceased,  who,  some  time  before  his  death,  became  insane.  It  ap- 
peared in  evidence,  that  Wm.  Fitzpatrick  had  parted  from  his  wife, 
and  lived  many  years  separate  from  her.  During  this  separation 
he  formed  an  intimacy  with  Elizabeth  Gillespie,  a  single  woman, 
«bo  was  acquainted  with  his  circumstances,  and  knew  that  his 
«n6  was  then  living  in  their  neighborhood.    He  cohabited  with 
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•  ^314*^'  Eliaabeth  G.,  dow  Mre.  Dentoo,  one  of  the  plaintiffs.    She  went 

y,,^^,,^.^  ^>th  him  into  Georgia,  where  they  were  married,  and  they  after* 

Demon  &  wards  lived  together  as  man  and  wife.     After  the  death  of  Wm.  P. 

^'^      his  widow  intermarried'  with  the  plaintiff,  James  Denton.     Tb« 

En^jiflh.    defendant,  Joseph  EogUsby  married  the  daughter  of  Wm.  F.  by  bis 

lawful  wife. 

The  evidence  for  the  plaintiffs  consisted  of— 1.  A  bill  of  sale  from 
Wm.  Fitzpatrick  to  Elizabeth  Gillespie,  dated  27th  Hsy,  1798,  of 
sundry  negro  slaves.  It  was  proved  that  Daniel  Peak,  Elizabeth 
Gillespie's  uncle,  paid  91000  to  Fitzpatrick,  but  it  did  not  appear 
to  have  been  paid  in  consideration  of  these  negroes.  The  negroes 
mentioned  in  this  bill  of  sale,  continued  in  the  possession  of  Fitz- 
patrick, after  making  the  deed,  the  same  as  before.  But  Mise 
Gillespie  was  living  with  him,  and  continued  to  live  and  cohabit 
with  him  as  his  wife,  until  his  death.  It  appeared  that  Fitzpatrick 
agreed  to  pay  for  the  services  of  the  negroes.  2.  A  bill  of  sale 
from  Daniel  Peak  to  Elizabeth  Gillespie,  dated  28th  October,  1607» 
of  sundry  other  negroes.  3.  A  bill  of  sale  from  Fitzpatrick  to 
Daniel  Peak,  of  the  same  negroes,  dated  21st  January,  1807. 
These  negroes  also  continued  always  in  the  possession  of  Fitzpat- 
rick, until  his  death.  The  consideration,  81000,  was  paid  by  D. 
Peak.  Afler  his  death,  the  defendant,  English,  got  possession  of 
them.  4.  A  bill  of  sale  from  Christopher  Brown  to  Elizabeth  G., 
and  other  evidence  not  material  to  report. 

Evidence  was  given  by  the  defendant  to  invalidate  the  abovemea* 
tinned  deeds,  and  to  restrain  their  operation,  pursuant  to  an  A.  A. 
of  1705,  which  limits  gifts  to  any  woman  with  whom  a  man  shall 
live  in  adultery. 

Mr.  Fitzpatrick  appeared  to  have  possessed  a  considerable  es- 
tate, real  and  personal,  at  the  time  of  making  these  bills  of  sale* 
but  it  was  not  ascertained  what  was  "  the  real  clear  value  thereof 
after  payment  of  his  debts."     It  appeared  that  his  connection  with 
Elizabeth  Gillespie  had  commenced  a  little  before  the  date  of  the 
conveyance  from  him  to  her,  in  1798.     Ho  was  then  far  advanced 
in  life.     She  was  young  and  handsome.    She  appeared  to  have 
great  influence  over  Him.     She  had  two  children  by  him.      Some 
time  before  his  death  he  became  non  compoi  metiHSf  and  then  she 
neglected  him,  and  treated  him  unkindly.     His  insanity  was  firet 
noticed  in  1808,  some  time  after  the  date  of  the  deed  to  Peak.     1 1 
appeared  that  Peak  borrowed  money  from  Fitzpatrick,  to  pay  the 
consideration  of  the  slaves  sold  to  him,  and  which  he  afterwards 
conveyed  to  Elizabeth  Gillespie.    It  seemed  highly  probaUo  tlaaft 
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these  bills  of  sale  were  colorable  only,  and  intended  ae  a  fettle-  ^^£V'^* 
ment  on  Elizabeth  Gillespie. '  ,_^  -^^ 

In  charging  the  jur}',  the  judge  instructed  them  to  consider  the  peoton  X 
deed  from  Filzpatrick  to  Elizabeth  Gillespie,  as  altogether  oou2,  if  ^^  ^'^ 
the  evidence  appeared  sufficient  to  satisfy  them  that  the  same  was  Engiiiiu 
given  by  way  of  inducement  to  her  to  live  with  him  in  a  state  of 
unlawful  cohabitation,  and  not  as  a  reparation  for  past  prostiiutiony 
and  illicit  commerce.  That  if  the  consideration  was  future  prosti- 
tution,  or  cohabitation,  it  was  against  public  morality,  and  void. 
On  the  contrary,  if  it  should  appear  that  the  deed  was  intended  as 
the  price  of  modesty,  and  not  with  any  view  to  future  immoral  in- 
tercourse, it  was  legally  valid,  and  the  consideration  could  not  be 
impeached.  The  jury  were  told  that  the  circumstances  detailed  in 
evidence,  appeared  to  justify  the  presumption  that  the  consideratioa 
was  unlawful.  Relative  to  the  deeds  from  Fitzpatrick  to  Peak, 
and  from  Peak  to  Elizabeth  Gillespie,  which  hqd  been  treated  as 
collusive  and  fraudulent,  the  jury  were  charged,  if  they  were  satis- 
fied from  the  evidence,  that  those  deeds  were  not  bona  fide^  but  in- 
tended to  elude  the  provisions  of  the  A.  A.,  they  would  be  subject 
to  the  rules,  and  exposed  to  the  same  exceptions  which  had  been 
applied  to  the  first  mentioned  deed  ^from  Fitzpatrick  to  Elizabeth 
Gillespie* 

The  verdict  was  for  the  defendant. 

The  case  was  argued  Dec.  l,  1814,  before  Judges  Gbixkb, 
Bay,  SxtTH,  and  Colcock.  Nott,  J.,  had  been  engaged  as  coun- 
sel in  the  cause. 

The  majority  of  the  court,  Grihkb,  Bay,  and  Smith,  were  of 
opinion  that  the  jury  had  been  misdirected,  and,  therefore,  granted 
a  new  trial.  They  construed  the  A.  A.  1705,  as  forbidding  the 
graotiog  or  giving  more  than  a  certain  proportion  of  his  estate  to  a 
womau  with  whom  a  man  is  living  in  adultery,  but  albwing  him  to 
give  the  proportion  mentioned  in  the  act,  even  as  the  price'  of 
prostitution,  or  future  immoral  intercourse. 

Judge  GoLGOCKt  on  the  contrary,  was  of  opinion,  that  the  jury 
had  been  correctly  instructed.  That  the  A.  A.  was  not  intended 
to  alter  the  common  law  as  to  deeds  or  agreements,  made  contra 
bamas  mores ;  and  that  the  construction  given  to  the  act  by  his 
brethren,  would  have  a  tendency  to  encourage  lewdness  and  im- 
morality,  ^ 

New  trial  granted.  *  ^ 

Neu.    The  A.  A.  1795,  Dig.  Tit.  HOi  see.  5,  d^&rss  that  if  an  inhabitant  of 
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Con.Cawtf  tfaii  State  shall  live  in  adaltefy  with  a  woman,  having  a,  wife,  or  lawful  childrei, 

lol4.      liYing,  and  shall  give  for  the  use  of  said  woman,  a  greater  proportion  of  the  real 

^-^~"  "*-'  clear  value  of  his  estate,  aAer  payment  of  his  debts,  than  one  fourth  part  thereof, 

Comm  rs.  guch  deed  shall  be  void,  for  so  much  of  the  amount  or  value  thereof,  ss  shall  ex- 

^^    ^    ceedone  fourth  part  thereof    A  like  provision  is  made  as  to  gifUto  bastard  chil- 

Mose.      dren.    The  act  seems  to  have  had  in  contemplation,  lawful  deeds,  conveyances, 

&c.,  ^pable  of  transferring  the  right  of  property  meant  to  be  conveyed,  and  not 

void  deeds. 


CONSTITUTIONAL  COURT,  COLUMBIA,  DEC.  1814. 
C0MJKI88IONEB8  OF  THE  Theasuby  t;.  J.  F.  Muse,  and  others. 

ESzception  was  taken  to  the  condition  of  a  sheriff's  bond,  which  contained 
the  words,  '<  as  reqiared  by  law!*  instead  of  the  words,  ^  as  required,  or 
to  he  required  by  law ;"  But,  it  wils  held  by  the  court,  that  the  condition 
of  the  bond  was  substantially  correct ;  and  even  if  variant  in  substance 
fiom  the  A.  A.,  the  defect  should  have  been  challenged  by  craving  ojfer, 
and  pleading. 

A  sheriff  when  sued  on  his  bond,  cannot  object  to  the  legality  of  his  oom- 
mission,  because  it  bears  date  prior  to  the  expiration  of  the  term  of 
office  of  his  predecessor,  as  it  was  not  to  take  effect  till  after  the  expi- 
ration of  that  term,  and  was  to  continue  four  years. 

Motion  to  set  aside  verdict,  and  order  a  nonsuit. 

Debt  on  a  sheriff's  bond,  tried  in  Fairfield  district,  before  Jadge 
Watibs,  in  November,  1811. 

A  copy  of  the  bond  was  produced  in  evidence,  pursuant  to  A.  A. 
1705,  2  Di^t  Tit.  156,  sec.  87,  in  proof  of  the  general  issue.  Ex. 
ception  was  taken  to  the  condition  of  the  bond,  which  was,  that 
Muse  should  well  and'  truly  discharge  the  duties  of  the  office  of 
sheriff  for  Fairfield  district,  as  required  by  law ;  whereas,  the  A. 
A.  aforesaid,  2  Dig.  Tit.  156,  sec.  33,  prescribes  that  the  condition 
of  such  bond  shall  be  for  the  due  and  faithful  discharge  of  the  da- 
ties  of  the  said  office,  <u  required^  or  to  be  required  by  law  ;  and  it 
was  insisted  that  the  bond  being  variant  from  the  form  prescribed 
by  A.  A.,  a  copy  thereof  was  i^  admissible  in  evidence.  The 
exception  was  overruled.  It  was  also  objected,  that  Muse  had 
never  been  legally  commissioned  as  sheriff.  The  commission  being 
produoed  appeared  to  ^^r  date  prior  to  the  eipiration  of  the  lerm 
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of  office  of  H.  Moore,  the  predecessor  of  Muse,  although  it  was  C«i.C«irt, 
not  to  take  effect  ualil  after  Moore's  term  of  office  should  expire  ;  ^^  J^ 
that  is  to  saj,  it  was  to  expjre  in  four  years  after  Moore's  term.  Comm'n. 
The  objection  was,  that  it  was  not  expressed  to  commence  its  ef.  Treararj 
feet  on  the  extinction  of  Moore's  term.  This  objection  was  also  Mvm. 
oTerruled. 

Submitted  on  the  brief,  April,  1613. 

Dec.  5,  1814.  The  court  refused  the  motion,  being  of  opinion 
that  the  condition  of  the  bond  was  substantially  correct.  Besides, 
if  variant  in  substance,  from  the  act  of  assembly,  the  variance*  or 
defect,  should  have  been  challenged,  by  craving  ayeVf  and  pleading. 
The  objection  to  the  commissioners  was  considered  of  no  force. 

[SiQTH,  J.  The  omission  of  those  words,  in  the  condition  of 
the  bond,  subjected  the  defendant  to  no  additional  inconvenience ;  * 

nor  did  it  render  him  liable  to  any  penalties,  or  subject  him  to  any 
other  disabilities.  Norj^an  I  see  how  it,  in  any  degree*  altered  the 
proof.  It  had  all  the  solemnities  of  attestation,  signature,  and 
official  authenticity  from  the  treasury  department.  The  omission 
of  a  word,  which,  at  most,  appears  to  be  redundant*  could  not  de- 
stroy its  identity.  If  then  it  was  the  same  bond,  which  the  defend, 
ant,  and  bis  securities  executed,  the  objection  could  not  be  valid. 
If  this  had  been  a  bond  iilpo»ing  duties  not  required  by  law,  and 
for  an  omission  of  those  duties,  the  sheriff  had  been  sued,  he  might 
then,  with  a  good  grace,  have  claimed  the  prot'ection  of  this  court** 
to  relieve  him  from  oppression.  But  when  a  sheriff  has  been  for- 
getful of  bis  oath  of  office,  the  sacred  character  of  a  public  officer* 
as  well  as  of  every  moral  and  social  duty  ;  and  with  a  prodigal 
hand,  has  laid  hold  of  all  the  monies  he  could  officially  grasp,  and  ' 
has  idly  wasted  it  in  his  amusements,  or  his  follies,  without  the  least 
regard  to  justice,  or  of  the  honest  men  he  hath  defrauded  ;  he  ought 
to  catch  at  more  than  a  shadow,  before  he  can  expect  legally  to 
shield  himself  from  a  fair  retribution.  I  am,  therefore*  against  the 
motion.] 

Motion  reftised. 
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^SuT'**    CONSTITUTIONAL  COURT,  COLUMBIA,  DEC.  1814, 
State  The  State  v,  George  Pebeht. 


T. 

Perrin. 


The  indictment  set  forth  a  written  lit>el,  **  of  and  concerning  the  ontg 
daogliter  of  Jane  Roach ;"  it  was  proved  at  the  tiia],  that  the  libel  ooii- 
cemed  the  daughter  of  Jane  Roach,  but  not  that  she  was  the  orU^  daugfa<« 
ter.  Held,  that  it  was  not  necessary,  in  order  to  shew  the  application 
of  the  libellous  writing,  to  prove  that  the  prosecutrix  was  an  orUy  daugh* 
ter.    [See  2  vo2. 474.] 

Motion  in  arrest  of  judgment,  or  for  a  new  trial. 

Indictment  for  a  libel,  tried  before  Bay,  J.,  in  Richland  district. 

The  rndictment  set  forth  a  written  libel,  **  of  and  concerning  the 
only  daughter  of  Jane  Roach,*'  with  proper  iniiendoes  and  aver- 
ments. It  was  proved  at  the  trial,  that  the  libel  concerned  the  daugh- 
ter  of  Jane  Roach,  but  not  that  she  was  the  only  daughter  of  Jane 
Roacb.  * 

22d  Nov.,  1814.  EoAN,  in  support  of  the  motion,  contended^ 
that  the  statement  in  the  indictment,  that  Mrs.  Cox,  the  prosecutrix^ 
was  the  only  daughter  of  Mrs.  Jane  Roach,  was  a  substantial  aver- 
n^ent,  and  ought  to  have  been  proved ;  and  that  the  same  not 
having  been  proved,*  the  verdict  ought  to  have  been  for  the  de- 
fendant. 

Stark,  Solicitor,  contra^  was  stopped  by  the  court. 

Per  curiam.  It  was  necessary,  in  order  to  shew  the  applicatioa 
of  (he  libellous  writing  in  question,  to  aver  that  Mrs.  Cox,  the  party 
libelled,  was  the  daughter  of  Mrs.  Roach,  but  it  was  not  necessary 
to  aver,  or  state,  that  she  was  an  only  daughter.  This  part  of  the 
averment  may  be  considered  as  surplusage.  It  was  not  material  to 
the  criminal  charge,  and  need  not  have  been  proved. 

[Brbvasd,  J.  There  seems  to  me  to  be  no  sufficient  legal  grounds 
to  support  the  motions  made  in  this  case,  or  either  of  them.  The  libel 
is  charged  to  have  been  published  of  and  concerning  the  prosecu* 
trix,  Jane  Cox,  describing  her  as  the  only  daughter  of  the  widow 
Roach.    The  indictment  contains  an  innu^do,  shewing  the  appli* 
cation  of  the  slander,  and  averring  the  identity  of  Mrs.  Roach's 
daughter  and  the  prosecutrix,  Mrs.  Cox.    It  was  proved  that  the 
prosecutrix*  is  the  daughter  of  the  widow  Roach  ;  but  it  was   not 
proved  that  she  was  an  onZjf  daughter.     I  think  it  was  unnecessary 
to  state  in  the  inuendo,  that  she  was  an  only  daughter,  as  it  would 
have  been  sufficiently  certain  and  complete  without  it    If  this  was 
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not  necessary  Co  support  the  indictmeot,  it  was  not  necessary  to  be  ^30^  ** 

profed.     Enough  was  proved  to  shew  the  application  of  the  slan-  y^^,^^^ 

defy  with  reasonable  certainty^  and  the  rest  might  be  considered  as  Gooidui 

surplusage,  and  rejected.]  xiiifc 
Motion  refused. 


CONSTITUTIONAL  COURT,  CHARLESTON,  JAN.  1808. 

[The  succeeding  case  is  published  to  shew  the  opinion  of  the  judges 
on  the  statute  of  limitations,  relative  to  hinds  prior  to  Read  and  £ifert« 
which  brought  order  oat  of  confusion,  and  overruled  all  the  j^ei 
•ions.     This  case,  therefore,  is  published  more  as  a  j|pBES^^|j4Nfel(^|? 
curiosity  than  for  any  other  purpose.]  r  ^t)^'^  ^' 


GOVRDIN  V.  THKua.  *lljit'^    ^ 


Dorchee,  a  tract  of  land  of  500  acres,  was  granted  to  Jamei 
plaintiff  claimed  as  purchaser  from  the  heirs  of  Mrs.  Margar^ 
but  produced  no  conveyance  from  Beard  to  Mrs.  M'Kelvey,  endeavoring 
to  shew  a  title  in  ber  hj  possession,  and  proved  that  she  lived  upon  it  fif- 
teen years,  cultivated  more  than  eighty  acres,  claiming  the  land  as  her 
own,  and  died  in  possession  in  1778,  or  1779  ;  it  was  also  proved,  that 
a  larger  portion  of  the  land  than  eighty  acres  had  been  under  post  and 
rail  fence,  and  that  the  tract  was  always  called  Mrs.  M'Kelvey's.    He 
alao  gave  in  evidence,  the  marriage  settlement  between  Mrs.  Kelvey 
and  her  husband,  by  which  the  property  in  question  was  conveyed,  in 
trust,  to  her  child  by  a  former  marriage,  but  in  case  ho  should  die  with- 
out issue,  **  then  to  the  issue  of  the  body  of  the  said  Margaret,  should 
there  be  any,  forever."    The  defendant  claimed  under  a  sheriff's  deed, 
founded  on  a  judgment  against  James  M*Kelvey,  the  husband  of  Mar- 
garet M'Kelvey,  under  whom  the  plaintiff  claims.    Under  these  cir- 
cumstances, (according  to  Wilos,  J.,)  three  questions  arose  for  deci- 
mon  by  the  court  : — Ist.  Whether  Margaret  M'Kelvey  possessed  any, 
and  what  title  1    2d.  If  any,  in  what  manner  was  it  affected  by  the  trust 
deed?    And,  8d.   Whether  the  verdict  should  be  disturbed?    The 
principal  difficulty  arose  upon  the  first  proposition,  which  turned  upon 
Ibe  proper  construction  of  the  act  of  limitationsi  on  which  the  judges 
wcie  divided  in  opinion. 

roji,  lit.  20 


IM 
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^^fl^^'  In  the  case  of  a  wrongful  po68e8Bion«  without  semblance  of  title,  the  tii^ 
dence  of  poasesBion  is  sufficient  against  all  others  who  have  not  a  legal 
title ;  hut  when  the  claimant  shews  a  legal  title,  the  evidence  of  pos^ 
session  alone,  unsupported  by  written  documents,  ought  not  to  pre- 
vail. 
In  this  case,  Brbyabd,  J.,  held,  that  the  long  possessitti  of  Mrs.  M'Kel- 
vey,  undisturbed  by  any  sort  of  adverse  claim ;  the  deed  of  marriage 
settlement ;  the  descent  to  her  heir,  and  his  peaceable  possession ;  the 
act  of  assembly  disposing  of  the  land  as  escheated  property,  subject 
to  the  claim  of  the  true  owner— furnish  predumptive  evidence  of  a 
sufficient  conveyance  from  fieard,  the  grantee,  to  Mrs.  M'Eelvey. 
Wherever  a  party  claims  under  a  grant  or  deed,  and  can  shew  such  a  pos- 
session of  any  land  contained  within  such  grant,  as  the  act  requiresr 
there  possession  of  a  part  is  possession  of  the  whole. 


Trespass  to  try  titles  to  land,  tried  before  Watxbs,  J.,  in  Charles* 
ton.    Verdict  for  the  plaintiff. 

Motion  for  a  new  trial  was  argued  before  all  the  judgesi  i» 
January,  1806,  by  Simons,  and  Parkeb,  for  the  defendant,  and 
Bailby,  Prinolb,  Dratton,  and  Gaillard,  for  the  plaintiff;  and 
the  case  was  continued  under  advisement,  until  the  12th  of  Janu- 
ary, 1808,  when  the  following  opinions  were  delivered. 

Wilds,  J.     This  case  has  been  for  a  considerable  time  before 
this  court ;  the  parties  concerned  in  it  may  have  expected  an  earlier 
decision ;  and  to  others,  the  time  taken  for  consideration,  may  have 
appeared  longer  than  any  purposes  of  public  justice  could  have  re» 
quired.     I  feel  it  due  to  the  parties  concerned  ;  I  feel  it  due  to  this 
court,  and  to  the  public,  to  observe,  that  we  have  not,  during  the 
time  we  have  had  this  case  before  us,  forgotten  our  duty,  or  been 
regardless  of  the  rights  of  the  parties.     We  feel,  at  all  times,  and 
have,  on  this  occasion,  felt  with  more  than  ordinary  sensibility,  the. 
importance  of  the  charge  committod  to  us  by  our  country.     To 
guard,  with  stern  inflexibility,  the  settled  principles  of  the  law  ;  to 
test  the  merits  of  every  case  by  those  long  established  and  well  fixed 
boundaries,  we  have  always  believed  to  be  our  duty ;  we  have  al- 
ways made  it  our  aim.     As  to  the  merits  of  the  present  applicatioo» 
I  believe  there  is  not  much  difference  of  opinion,  but  on  a  point  in- 
separably involved  in  the  case,  one  of  vast  importance  to  the 
landed  interests  of  the  country,  there  is  not,  by  any  means,  the 
same  unanimity.    The  several  opinions  which  divide  us  appear  to 
be  established  beyond  any  further  prospect  of  removal.    They  have 
act  yielded  to  the  repeated  and  zealous  interchange  of  ieatimenta. 
Muoh  time  haa  been  allowed  for  reflection  ;  nrach  for  reeearch»  m 
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panoing  this  oourte.    We  prefened  hazarding  the  reproach  of  tar*  ^'^S"^' 
dineast  to  a  hasty  decision,  wherein  we  should  proclaim,  that  a  ^^_^^^^^ 
priociple  by  which  much  property  has  been  recovered,  and  much    Gourdio 
more  possessed,  was  without  any  stable  foundation ;  by  which  cir-     ^* 
cuit  adjudications  without  number,  would  be  set  afloat,  and  a  sort 
of  legal  anarchy  substituted.     The  much  desired  result,  however, 
of  unanimity,  even  amongst  a  majority  of  the  court,  we  have  not 
been  able  to  obtain ;  and  we  now  pronounce  our  individual  opinions 
to  the' public,  leaving  them  to  declare  who  is  correei^  and  to  pro- 
vide, if  deemed  necessary,  a  remedy,  which  we  do  not  possess. 

I  will  premise  the  observations  by  which  I  support  my  opinion, 
with  the  remark,  which  applies  to  every  other  case,  viz. :  That  I 
consider  no  decision  as  declaring  the  law  of  the  land,  which  has 
not  the  sanction  of  a  majority  of  the  judiciary  of  the  country,  at 
the  time  it  is  pronounced.  A  majority  of  those,  however,  who  are 
competent  to  hold  this  court,  may  decide  on  particular  cases. 

The  land,  the  subject  of  this  action,  is  a  tract  of  500  acres^ 
granted  to  a  certain  James  Beard,  known  by  the  name  of  Darchee* 
The  ptaintiff,  Theodore  Gourdin,  claims  as  a  purchaser  from  the 
daughters,  heiresses  at  law  of  a  nephew  of  Mrs.  Margaret  M'Kel- 
vey,  (before  O'Neal.)  He  produced  no  conveyance  from  Beard,  the 
grantee,  to  Mrs.  M'Kelvey,  under  whom  he  claimed,  but  endeavored 
to  shew  a  tide  in  her  by  possession.    To  establish  her  possession,  . 
it  was  proved,  as  the  case  was  reported,  that  eighty  or  ninety  acres 
of  the  land,  or  perhaps  more,  had  been  under  cultivation  from  the 
year  1755,  to  the  death  of  Mrs.  M'Kelvey,  which  happened  in 
1778,  or  1770.     The  land  was  always  called  Mrs.  M'Kelrey's, 
even  during  her  marriage  with  James  M'Kelvey.  A  Mr.  Couturier 
swore,  that  he  had  known  Dorchee  since  1760 ;  that  there  were 
eighty  or  ninety  acres  of  cleared  land,  and  a  considerably  larger 
Duml)er  of  acres  than  eighty  or  ninety,  under  a  post  and  rail  fencOt 
used  for  pasture.    The  plaintifi*  also  gave  in  evidence,  a  deed,  pur« 
porUng  to  be  a  marriage  settlement  between  the  said  Margaret,  then 
O'Neal,  and  James  M'Kelvey,  in  IrtMf,  *'  after  the  marriage,  as 
well  for  the  support  of  Charles  O'Neal,  her  son  by  a  fi>rmer  mar- 
riage, as  for  her  separate  maintenance  during  the  joint  lives  of  her- 
self and  the  said  Charles  O'Neal,  and  the  life  of  the  survivor.    At 
the  decease  of  the  survivor,  in  case  the  said  Charles  should  leave 
isaue  of  his  body,  lawfully  begotten,  to  said  issue  forever :  but  in 
ease  be  should  not,  then  to  the  issue  of  the  body  of  the  said  Mar- 
garet* should  there  be  any,  forever."    Charles  O'Neal  died  without 
•befoife  his  mother.    She  had  issue  by  her  marriage  with  Janef 
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^£!!^'  M*KelTey,  two  sons,  James  and  Daniel.  James  died  before  her, 
without  issue,  and  Daniel  survived  her,  but  died  without  issue  also. 
Mrs.  M'Kelvey  had  a  brother,  John,  whose  son,  her  nephew,  lived 
with  her.  This  nephew  left  four  daughlers,  viz.,  Margaret,  Sarah, 
Jennj,  and  Anna,  from  whom  the  plaintiff  shewed  conveyances. 
The  defendanti  James  Theus,  claims  under  a  sheriff's  deed,  foanded 
on  a  judgment  against  James  M'Kelvey,  the  husband  of  Margaret 
M'Kelvey,  under  whom  the  plaintiff  claims.  This  statement,  I  be- 
lieve, contains,  in  substance,  the  principal  facts  of  the  case;  and 
from  which  result  three  points  for  investigation  ;  of  which,  how« 
ever,  only  one  is  entitled  to  much  consideration.  1.  Whether,  from 
the  evidence  reported,  Margaret  M'Kelvey  possessed  any  an4  what 
title  to  the  premises  in  contest  ?  2.  If  any,  in  what  manner  was 
it  aff(Bcted  by  the  trust  deed  adduced  t  8.  Whether  the  court  should 
disturb  the  verdict  ? 

In  discussing  the  first  position,  we  hnve  encountered  all  our 
difficulty :  the  proper  construction  to  be  put  upon  the  act  of  limi- 
tations. We  cannot  agree  as  to  the  rights  that  act  protect^  or  to 
those  it  confers  :  we  do  not  agree  as  to  the  requisite  qualificattoDa 
which  a  party  must  possess,  to  be  benefitted  by  that  act  at  all. 

I  cannot  forbear  remarking,  that  it  appears  to  me  very  extraordi* 
nary,  that  an  act,  which  has  been  in  existence,  and  in  constant  opera- 
tion, almost  for  nearly  a  century,  which  has  been  the  theme  of  daily 
discussion  by  advocates  of  every  grade,  and  of  constant  adjudicatioa 
by  judges  of  the  greatest  eminence,  which  forms  the  basis  on  which 
a  large  portion  of  the  landed  property  of  the  country  lests,  should » 
at  this  day,  afford  a  subject  of  difference  of  opinion  as  to  the  prin- 
ciples it  establishes.  It  does,  indeed,  seem  extraordinary,  that 
during  this  long  lapse  of  time,  no  one  settled  adjudication  by  the 
opinion  of  a  majority  of  those  selected  to  declare  the  law,  has  been 
adduced.  Yet  such  is  the  fact.  Neither  the  recollection  of  the 
members  of  this  court,  some  of  whom  have  been  long  on  the  bench^ 
nor  of  the  oldest  members  of  the  bar,  have  furnished  such  a  case* 
The  case  of  Smith  v.  Jones,  decided  here,  to  which  ( shall  presently 
advert,  is  not  such  a  case.  Such  a  case,  then,  I  must  suppose^ 
does  not  exist.  Had  such  a  one  been  produced,  let  it  have  decided 
what  it  might,  I  should  have  acquiesced  in  silence.  I  feel,  forci- 
bly, the  consequences  of  questioning  fixed  principles,  or  of  causing 
a  fluctuation  in  the  rules  of  property.  To  avoid  these  coneequeo- 
ces,  I  would  alnfiost  subscribe'no  that  sort  of  legal  empiricism  which 
holds  that  ^*any  rule  is  better  than  no  rtife.*'  That  five  years  ad* 
Yarae  poMossioa  will  give  a  good  title  to  lands,  we  learn  from  th^ 
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act  itself,  and  hare  heard  hundreds  of  times,  pronounced  from  the  ^^"^* 
beocb.  But  what  shall  be  the  nature  and  extent  of  this  possessory  ^^^-^^y^ 
title ;  whether  it  shall  be  restrained  to  absolute  occupancy,  or  be  Goardin 
allowed  to  take  a  wider  range,  and  bounded  only  by  the  sound  dis-  ^^ 
crelioQ  of  a  jury  ;  what  shall  be  the  qualifications  of  the  possessor; 
whether  his  posseslion  must  be  bottomed,  at  least,  on  a  coiarahle 
right  to  the  property,  or  will  be  equally  valid  when  commencing  in 
the  most  hare^faced  trespass,  the  public  has  yet  to  be  informed  ^ 
and  I  sincerely  regret  the  present  occasion  is  not  likely  to  furnish 
that  information.  I  have  said  the  case  of  Smith  v.  Jones  did  not 
settle  the  question.  1  have  two  notes  of  that  case,  taken  by  dif> 
ferent  members  of  the  court.  They  agree  in  substance,  except  as 
to  the  opmion  assigned  to  Mr.  Justice  Johnson.  In  the  one  he  is 
stated  as  concurruig  with  Judges  Grimkb,  and  Watics.  In  the 
other,  as  partly  concurring  with  them,  but  as  resting  his  opinion  on 
a  groand  not  taken  by  them*  It  is  understood  that  Judge  Johnson 
denies  his  having  entirely  concurred  in  the  opinion  ascribed  to  him. 
,The  principle,  in  either  event,  cannot  be  regarded  as  settled  by  a 
majorily  of  the  bench,  and  is,  therefore,  open  for  discussion.  <'  It 
was  ail  action  to  try  title  to  112  acres  of  land  on  Goose  Greek. 
The  plaintifi*  claimed  the  land,  and  had  a  verdict,  on  proof,  that  a 
field  of  thirty  or  forty  acres  had  been  cleared  and  cultivated  for 
thirty  years,  by  different  persons,  under  whom  he  claimed,  and  who 
had  also  used  the  remainder  of  the  tract  for  firewood,  building, 
fencing,  dee.  It  appeared  also,  that  there  was  a  plain  road,  which 
bounded  the  woodland  claimed  by  the  plniniiff,  which  road  bad  aK 
ways  been  considered  by  the  proprietors  of  the  adjoining  lands,  as 
the  boundary  on  that  side  of  the  land  claimed  by  the  ptaintifil 
Upon  an  appeal  to  this  court,  Judges  Gkimkb,  and  Watibs,  were 
of  opinion,  that  a  title  by  pos8est;ion  must  be  proved  by  an  actual 
occupation  of  the  soil,  in  some  way  suitable  to  its  nature  and  qoa^ 
hly«  and  that  the  extent  of  it  must  be  limited  by  the  quantity  so 
occupied,  and  as  muck  more  as  might  reasonably  be  presumed  to  be 
in  use  at  the  same  timet  for  firewood,  fencing,  buildings,  and  other 
wants,  incidental  to  a  settlement.  The  quantity  to  be  so  presumed, 
must  be  left  to  the  sound  discretion  of  a  jury.  But  as  such  pre- 
sumption is  also  founded  on  the  principle  of  actual  occupation,  so 
it  must  not  be  carried  further  than  that  principle  will  warrant. 
Johnson,  J.,  inclined  to  the  same  opinion,  as  to  the  extent  of  pos- 
session, but  did  not  think  it  would  be  proper  to  establish  so  uncer* 
tain  and  precarious  a  rule,  as  that  of  leaving  to  the  discretion  of  a 
jiuy  tbe  quantity  of  woodland  necessary  to  the  enjoyment  of  tbs 
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^'b08^  laod  actually  posseesed.  Prom  the  circumstances  of  the  casBy 
^^rv..^  however,  and  as  the  road  on  one  side  bad  been  long  regarded  as  a 
Gourdia  boundary,  and  as  evidence  had  been  given  at  the  trial,  that  timber 
Tliliii«  ^^^  ^"  occasionally  taken  as  far  as  the  road,  by  those  who  had 
the  cultivated  part  in  use,  he  was  of  opinion  that  sufficient  evidence 
had  been  adduced  of  an  actual  occupation  of  thi  whole  of  the  land 
claimed.  Taezbvant,  and  Bsevasd,  Js.,  were  of  opinion,  thai 
in  all  cases  where  a  party  claims  under  a  grant  from  the  State,  or 
under  those  who  have  such  grant,  and  can  shew  a  possession, 
either  in  himself,  or  those  under  whom  he  claims,  of  any  part  of 
the  land  so  granted,  sufficient  under  the  act,  to  give  a  title,  such 
possession  of  part  shall  be  considered  as  possession  of  the  whole 
contained  within  the  boundaries  described :  otherwise,  where  be 
claims  by  possession  alone,  without  such  title,  upon  presumed 
evidence  of  title,  there  he  shall  be  confined  to  the  land  he  shall  ae« 
tually  occupy.  In  the  case  before  them  they  thought  there  was 
sufficient  evidence  of  a  visible  notorious  boundary,  so  as  to  give 
notice  to  all  concerned  of  the  extent  of  the  plaintiff  ^s  claim."  I 
have  given  the  report  of  this  case  more  in  detail,  from  its  being  the 
only  one  which  bears  on.  that  under  consideration ;  and  Irom  the 
politeness  of  two  of  my  brethren,  I  have  been  able  to  make  use  of 
the  very  words,  nearly,  in  which  the  different  opinions  were  deli* 
vered. 

It  will  not,  I  hope,  bo  imputed  to  vanity,  when  I  deckre  that  I 
cannot  entirely  subscribe  to  either  of  these  opinions.    Both  appear 
to  be  partly  correct ;  neither  entirely  so.    I  entirely  concur  wiik 
tliose  of  my  brethren  who  fix  the  basis  of  the  title,  by  possessioOf 
on  an  actual  occupation  of  the  soiL     This  is  a  principle  definite 
and  intelligible.    It  establishes  a  right  capable  of  exact  specifica« 
tion ;  of  being  located  with  mathematical  precision.    The  same 
scale  which  graduates  the  extent  of  the  plaintiff's  grant  will  afford 
a  correct  rule  by  which  to  ascertain  the  defendant's  possesaioa. 
The  same  research  which  establishes  the  correct  stations  of  tbe 
surrounding  tract,  might  afford  the  requisite  testimony  of  the  ex* 
tent  of  five  years  possession.    Here,  had  the  opinion  stopped,  it 
were,  in  my  opinion  correct.    This  rule  would  give  to  the  land* 
holder  sufficient  inducement  to  guard  his  rights,  the  great  object  of 
the  act.    It  would  give  to  the  possessor,  rights  sufficiently  ample, 
when  it  is  considered  he  is  a  mere  trespasser,  and  receives  tbia 
bounty  as  the  price  of  his  iniquity,  in  robbing  his  neighbor  of  bis 
property.    For  it  will  be  recollected,  that  the  title  by  posiessioQ  aai 
founded  in  wrong,  not  in  right.    It  continuei  to  be  a  tort  ualfl 
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last  moment  of  the  five  yenrs ;  seyerely  punishable  by  the  courts  of  ^^SS"^' 
law;  when  in  the  twinkling  of  an  eye,  by  a  kind  of  legislative  .^..^^.^ 
magic,  it  is  transformed  into  n  pure,  a  vested  right,  entitled  to  the    Gonrdin 
full  protection  of  that  power,^which,  a  moment  before,  would  have     fri^ 
crushed  it.     But  the  opinion  stops  not  here.    It  not  only  gives  the 
possessor  the  land  he  has  actually  seized,  but  as  much  more  as 
might   reasonably  be  presumed  to  be  in  use  at  the  same  timcf  for 
firewood,  fencing,  ^.    And  the  quantity  necessary  for  these  pur* 
poses,  is  to  be  left  to  the  eound  discretion  of  a  jury !    Here  the  i 

evidence  of  facts  is  yielded  to  presumption,  and  for  the  irresistaUo 
force  of  demonstration,  is  substituted  the  wild,  capricious  discretion 
of  a  jury.  It  does  pretend,  to  be  sure,  to  restrain  this  discretion 
within  some  bounds  ;  but  I  would  ask,  how  is  it  to  be  done  t  What 
powers  of  coercion,  or  prevention,  are  ledl  By  what  rules  or 
principles  is  it  to  be  exercised  ?  How  is  this  additional  soil,  which 
a  jury  is  allowed  to  presume  to  have  been  occupied,  as  appurtenant 
to  Aat  actually  posseeaed^  to  be  located  t  It  is  not  required  that  it 
should  be  identified  by  boundaries,  capable  of  positive  proof,  and 
exact  delineation.  It  regards  not  courses,  or  distances,  but  rests 
upon  a  presumption  which  has  no  legal  foundation.  This  presump* 
tion  is  to  be  regulated  by  a  sound  discretion.  The  quantity  pre- 
sumed must  depend  upon  the  length  of  possession  ;  and  the  case  of 
Smith  V.  Jones,  upon  a  possession  of  thirty  years,  has  established 
about  three  acres  uncultivated,  for  one  actually  occupied,  as  a  rea- 
sonable rule.  From  what  side  of  land  actually  occupied,  is  this 
tppeodage  to  be  laid  oflf?  Is  the  original  figure  of  this  chimerical 
polygon  to  be  preserved,  and  the  lands  pi^esumed  to  be  measured 
oat  at  equal  distanc.es  from  its  many  sides  7  This  would  be  a  task, 
at  least  equal  to  the  sound  discretion  of  most  of  our  juries,  and 
above  the  skill  of  ordinary  surveyors.  In  some  cases  it  would  be 
totally  impracticable.  Suppose,  at  one  comer  of  the  land,  actually 
enclosed,  there  is  sufficient  timber,  &c.,  for  the  purposes  mentioned 
in  the  opinion  7  Suppose  the  lands  of  the  possessor  himself,  sur- 
rounded on  nil  sides  but  one,  the  land  occupied?  Suppose  it 
were  in  the  centre  of  a  very  large  field,  when  the  quantity  estab« 
ksimi  in  this  case  would  not  even  reach  the  woodlands?  Suppose 
it  were  surrounded  on  all  sides  but  one,  by  seas,  by  marshes,  or 
eld  fields ;  how  would  the  original  figure  be  preserved  ?  or  what 
other  substituted  in  its  place?  Suppose  it  were  surrounded  by 
diiehes,  walls,  or  other  means,  so  as  to  preclude  the  presumption 
of  timber  being  necessary  ?  I  have  myself  witnessed  the  difficulty 
of  ledueiDg  the  rale  laid  down  in  this  case  to  practice.    More  form 
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leSr^  and  solemnity  is  requisite  in .  conveying  lands  than  in  a  transfer  of 
^^^/^'^  personal  property,  or  to  establisli  any  right  sounding  in  damages. 
Goarditt    To  give  a  roan  ten  acres,  correctly  described,  and  located,  witb 
Thevm.     ^^^^^  <>'  ^nur  acres  for  every  one  so  described,  gives  a  very  indefi- 
nite idea  of  the  lands  transferred.     It  is  not  establishing  them  with 
the  precision  of  which  the  thing  is  capable.     This  doctrine  is  too 
vague  and  uncertain  to  be  left  to  the  unskilful  management  of  a 
jury.     It  deprives  them  of  those  well  known  land-marks,  and  boun- 
daries, within  which  they  could  discreetly  exercise  their  powers, 
and  drives  them  into  an  ocean  of  uncertainties,  without  a  compass 
to  direct  their  course,  or  a  chart  to  warn  them  of  the  surrounding 
dangers.     When  a  plaintifi*,  whose  claim  is  bottomed  on  tho  best  of 
all  titles,  a  grant  from  the  State,  has  occasion  to  institute  an  action, 
what  is  he  allowed  to  recover  ?     The  exact  quantity  contained 
within  the  limits  of  his  grant.    Nothing  is  allowed  for  lenglh  of 
possession  ;  nothing  to  presumption.     What  then,  let  me  inquirsf 
are  the  peculiar  merits  of  the   title  by  possession,  which  entitlA  it 
to  such  extraordinary  favor?     A  moment's  examination  of  the  act 
of  limitations  will,  at  once,  evince.    The  legislators  of  that  day 
cast  an  eye  of  parental  solicitude  over  the  situation  of  the  country .^ 
They  discovered  amidst  the  confusion,  inadvertence,  and  ignorance, 
incidental  to  new  settlements,  the  landed  property  of  this  country 
was  in  a  very  precarious  situation.     They  observed  their  consti* 
tuents  to^  have  been  more  industrious  in  the  acquisition  of  landtr 
than  regardful  of  the  manner  in  which  they  were  acquired ;  justly 
paying  a  valuable  consideration,  without  attending  to  the  formalities 
established  by  the  common  law  in  the  transfer  of  real  estates.    They 
bad  just  declared  that  conr«mon  law  in  force,  and  were  well  aware 
of  its  operation.     They  saw  the  evil,  and  provided  the  remedy. 
The  title  to  the  act  states  its  object  to  be  "  the  satiling  of  tho  tiiU^ 
of  the  inhabitf^nts  to  their  possessions  in  their  estates.*'    The  act 
enumerates  the  several  kinds  of  conveyance  by  which  lands  had 
been  transferred  ;  some  of  them  such  as  would  give  no  title  by  the 
laws  they  had  just  enacted.     In  this  state  of  thi^igs,  takes  a  retro-^ 
spect,  legalizes   all  those  defective  conveyances   where  they  had 
been  accompanied  by  seven  years  possession  ;  quiets,  as  it  prole 
its  object  to  be,  all  the  inhabitants,  in  that  situation  ;  and  provide 
for  the  future  in  the  second  clause  of  the  act,  a  sufficient  stimulus 
to  induce  every  landholder  to  guard  his  interests  from  intrusion,  by 
giving  to  any  stranger,  who  should  occupy  for  five  years,  any  part 
of  his  lands,  without  permission,  the  lands  so  occupied  ;  protecting^ 
howeveri  the  rights  of  those  who»  from  imbecility,  infancy,  or 
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seneo,  were  iacapable  of  protecting  themselves.    AH  the  membefe  ^q^HI^ 
of  the  fint  clause  of  the  act,  are  io  the  past  time,  and  have  always  ^,^,^^ 
been  considered   retrospective*     The  second  clause,  under  which    Goardin 
Che  present  question  arises,  is  io  the  following  words:  "If  aoj     xhens. 
person,  or  persons,  to  whom  any  right  or  title  to  lands,  tenements* 
or  hereditaments,  within  this  province,  shall  hereafter  descend,  or 
come,  do  not  prosecute  the  same  within  five  years  after  such  right 
or  title  accrued,  he,  her,  or  they,  and  all  those  claiming  under  him, 
her,  or  them,  shall  be  forever  barred  to  recover  the  same,''  with  the 
exceptions  in   favor  of  infants.      And   what  the  nature  of  this 
claim  shall  be,  the  third  clause  fully  explains.     It  must  be  by  action 
at  /aw,  against  some  person  in  possession  of  the  same.     This  exa- 
mination of  the  act,  shews  the  nature  of  his  title,  who  claims  by 
possession  alone.    A  mere  violator  of  hia  neighbor's  right ;  a  sta- 
tutory hireling,  whose  reward  is  the  quantity  of  his  neighbor's  land 
be  can  keep  against  his  will  for  five  years.     The  iniquity  of  the 
deed  merges  io  the  policy  of  causing  diligence  in  the  owners  of  lands, 
to  guard  their  rights  against  trespassers.  If  no  trespasser  violates  his 
right  of  possession,  it  is  in  no  danger  from  any  want  of  actual  posses- 
sion by  himself,  for  any  length  of  time,  as  in  favor  of  a  right,  the  law 
always  presumes  him  in  possession  who  has  the  right  to  possess,  ex- 
cept where  the  contrary  is  made  to  appear.  And  the^evident  extent  of 
the  trespasser's  right  is  bounded  by  his  actual,  continued,  adverse  five 
years  possession,  because  such  actual  possession  by  him  precludes  the 
presumption  of  the  legal  possession  of  the  owner.  This  adverse  pos- 
eessioB  most  be  of  that  exclusive  positive  character,  which  evidences 
to  the  world  the  intention  of  the  occupant,  and  seems  to  hold  in  defi- 
ance the  better  titlo  of  the  rightful  owner.  It  must  be  founded  on  ac- 
tual occupancy  of  the  soil,  in. some  way,  as  the  opinion  expresses^ 
^  suitable   to  its  nature  and  quality  ;"  and  this  actual  occupancy 
must  be  continued  for  five  years,  and  is  capable  of  precise  location 
and  positive  proof.     If  this  view  of  the  act  be  correct,  the  title  of 
the  possessor  is  conceived  in  sin,  and  brought  forth  in  iniquity.     It 
requires  the  omnipotence  of  legislation  to  wash  away  its  impuri- 
ties ;  and  after  all  its  shape  remains  contracted  and  deformed,  and 
there  is  no  ground  to  presume  it  more  comely  or  capacious,  than  it 
appears  to  the  naked  eye  to  be.     It  is  said  that  it  is  impossible  to 
imagine  a  case  of  actual  possession,  unaccompanied  with  this  sort 
of  necessary  occupancy  of  the  adjoining  lands.     This  may  be  so. 
But  if  the  fact  must  so  necessarily  happen,  why  can  it  not  be  posi- 
tively  proved  ?    A  mer^  occasional  trespass,  such  as  going  to  a 
partisBlar  part  of  the  land  to  cot  a  necessary  piece  of  timber,  andr 
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^^J^^'  pdiliaps,  never  retorniog  to  the  same  spot  fbr  ^re  yean,  is  not  tfmt 
^^^,J^  exclusive  kind  of  occupancy  which  gives  title.    It  raises  no  bar* 
doardiii*   'lor  against  the  owner's  claim.     It  is  a  mere  furtive  intrusion,  and 
^'        affords  no  basis  to  preserve  a  right.    Every  clause  of  the  act  of 
limitations  is  ihade  for  the  protection  of  rights,  not  of  wrongs. 
The  law  always  presumes  innocence,  not  guilt.     How,  then,  could 
a  jury  presume  a  trespass  three  or  four  times  as  extensive  as  it  19 
proved  to  have  been?    Why,  if  presumptions  are  to  govern,  may 
they  not  presume  that  the  rightful  owner  had,  as  he  ought  to  have 
had,  the  actual  possession  of  all  not  included  within  the  trespasser'9 
fences,  ditches,  or  walls  ?    The  presumption  would  'be  more  just 
and  reasonable,  and  in  my  opinion  would  have  something  more 
like  a  legal  foundation.    The  title  by  possession,  like  that  by  pre* 
scription,  should  be  construed  strictly.  ■  This  would  answer  the 
purposes  of  the  act,  and  give  to  the  possessor  sufficient  wages  for 
his  agency.    For  these  reasons,  and  others  which  I  have  not  time 
to  enumerate,  and  those  who  hear  me,  I  apprehend,  have  not  pa- 
tience to  attend  to,  I  cannot  subscribe  to  the  full  opinion  of  Judgee 
GuiHiLB,  and  Waties,  in  the  case  of  Smith  v.  Jones,  which,  I 
understand,  is  adopted  by  Mr.  Justice  Bat. 

I  entirely  concur  with  my  brothers  TsBZEVAifT,  and  Bkbyaxd, 
that  wherever  a  party  chiims  under  a  grant,  or  deed,  and  can  shew 
such  a  possession  of  any  land,  contained  within  such  grant,  or 
deed,  as  the  act  requires,  there  possession  of  part  is  possession  of 
^  the  whole.    This,  1  regard  as  an  established  principle  of  the  com^ 

mon  law,  unaltered  by  either  the  letter  or  spirit  of  the  act  of  Jimi- 
tations.    It  seems  to  result  from  the  very  nature  of  things.     When 
the  State,  or  an  individual,  convey  its  title  to  land  to  another,  the 
one  relinquishes  all  right,  and  the  other  acquires  sole  domintoo  ta 
all  the  lands  included  within  the  fixed  limits  of  such  a  grant.     He 
knows  the  boundaries  which  limit  his  power,  and  from  the  notoriety 
of  the  transfer,  the  world  also  know  them ;  although  not  endued 
with  omnipresence,  yet,.if  he  bo  on  any  part  of  his  established  ter* 
ritory,  his  eye  may  be  supposed  capable  of  glancing  over  the  whole. 
Bemg  in  actual  possession  of  a  part,  the  law  extends  it  to  tho 
whole,  and  makes  his  possession  commensurate  with  his  right.    l£ 
a  trespasser  intrudes  on  a  corner  of  it,  he  ean  acquire  no  tide  from 
possession  ;  because,  both  being  in  possession,  he  has  the  posses^ 
sion  who  has  the  right.    He  is  regarded  as  a  mere  permissive  occa. 
pant ;  one  whom  Ihe  rightful  possessor  may  eject  when  he  pleases, 
but  is  not  precluded  if  he  do  not  so  at  alk      Any  other  construe- 
lion  would  despoil  a  title  by  deed  of  its  principal  privileges.    A 


IN  THE  (STATE  OF  SOUTH  CAROLINA.  IW 

cannot  be  every  where,  and  actually  occupy  the  whole  of  his  rights.  ^^^^ 
But  whilst  I  entirely  subscribe  to  the  rule,  perhaps  carry  it  even  ^^^^^^^_^ 
farther  than  they  do,  I  differ  entirely  in  its  application.    This  con-    Gourdia 
fltruction  I  attach  to  legal,  valid  grants  and  deeds,  and  those  only.        ^* 
I  can  form  no  idea  of  what  is  called  a  colorable  title.    A  deed    '"*®'**' 
must  be  valid,  and  capable  of  transferring  a  right,  or  it  is  a  mere 
nullity.    After  an  individual,  or  the  State,  has  granted  away  all  its 
rights  to  a  piece  of  laod,  or  any  thing  else,  there  is  nothing  left  for 
a  second  grant  to  operate  upon.    It  may  serve  to  shew  the  liberality 
of  the  grantee,  but  it  also  shews  an  exercise  of  his  Irberality  at  the 
expense  of  the  first  object  oX  his  generosity.    A  second  grant,  or 
<leed,  in  ordinary  cases,  can  convey  no  right,  and  must  be  regarded 
as  mere  nullities.    A.  colorable  title  is  no  title.    It  is  urged,  that 
although  a  second  grant  cannot  convey  the  freehold,  that  being  gone 
with  the  first,  yet  it,  at  least,  shews  the  extent  of  the  party's  claim. 
It  fixes  up  certain  boundaries;  and  proclaims  to  the  world  thus  far  the 
party  claims.  I  agree  it  does  all  this.  I  admit  it  is  one  act  of  occu- 
pancyy  which  shews  the  party's  intention  to  possess,  but  it  must  be  con- 
tinned  for  five  years  before  it  gives  a  title.  We  entirely  agree,  except 
as  to  the  eflicacy  of  a  second  grant.  By  them  it  is  contended,  with- 
out such  colorable  title,  the  act  of  limitations  can  never  give  a -right, 
and  with  it  a .  right  commensurate  with  the  extent  of  such  title. 
By  me,  that  such  title  gives  no  right  at  all ;  the  title  by  possession 
belngi  if  any  thing,  better  without  it  than  with  it,  and  confined  to 
actual  occupancy. 

I  entirely  concurred  with  a  majority  of  the  court,  in  the  case  of 

Masyck  v.  Wight,  decided  at  Columbia,  which  will  be  noticed  by 

my  brother  Bsevasd.    That  case  did  not  decide  the  extent  of  pos- 

eesaion,  but  ^only  that  several  portions  of  possession  by  different  • 

persons,  Jess  than  that  required  by  the  act  of  limitations,  could  not  be 

united.    I  am  aware  that  a  very  ahle  lawyer,  (Mr.  Haywood,)  of 

a  fiiater  State,  gives  the  same  construction  with  my  last  named 

brethsren,  to  the  act  of  limitations  of  that  State ;  not  much  unlike 

oor  own*    I  have  read  his  argument  with  pleasure,  and  weighed 

it  with  deliberation.    I  cannot  concur  in  his  reasoning.     There 

are»  however,  in  the  act  of  North  Carolina,  words  and  expressions 

iic»t  used  in  our  act,  and  on  those  expressions,  I  observe,  the  gen- 

tleaum  alluded  to,  very  much  relies,  in  the  construction  he  gives 

that  act.     In  the  case  before  the  court,  I  think  the  plaintiff  has 

fibewed,  by  possession,  no  legal  right  in  Mrs.  M'Kelvej,  further 

than  to  eighty,  or  ninety,  or  one  hundred  acres,  actually  cultivated^ 
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Cn^C^urf,  and  the  same  quantity  enclosed  as  a  pasture  ; — about  two  hundred 
acres  of  the  five  hundred  acres  contained  in  Beard's  grant. 

I  will  now  very  briefly  consider  the  operation  of  the  deed  ad- 
duced in  evidence.  I  know  not  fur  what  purpose  it  was  introduced* 
unless  to  obviate  the  objection,  that  this  possession  was  of  M'KeU 
▼ey,  not  of  his  wife.  The  trust  deed  shews  that  one  half  of  the 
lands  in  question  were  conveyed  in  trust,  to  William  M'Kelvey,  for 
the  uses  mentioned  in  the  deed,  leaving  in  Mrs.  M'Relvey  the  re- 
mainiog  250  acres.  It  is  said,  howeyer,  that  there  are  no  words 
of  inheritance  in  the  deed,  and  consequently  those  claiming  under 
it  take  only  a  life  estate.  To  this,  it*is  answered,  that  although 
this  deed,  if  disconnected  with  the  trust,  would  carry  only  a  life 
estate  to  the  trustee ;  yet  being  coupled  with*  a  trust,  which  to  be 
fulfilled,  would  require  in  the  trustee  a  fee  simple,  it  should  be  con- 
strued as  giving  him  a  fee  simple  in  the  premises.  I  believe  a 
court  of  equity  would  give  the  deed  this  construction,  but  the  less 
liberal  rules  of  a  court  of  law  will  only  seek  in  the  deed  itself^  and 
not  in  the  uses  for  which  it  was  made,  for  an  exposition  of  the  es- 
tate  which  it  creates.  The  deed  in  question  conveys  One  half  of 
Dorchee  to  William  M'Relvey,  his  executors,  administrators,  and 
assigns.  In  legal  construction,  I  am  of  opinion,  Daniel  M'Kelvey, 
son  of  Margaret,  who  survived  her,  and  was  her  hetr  at  law,  took 
an  estate  for  life  only  under  this  deed,  and  the  reversion  by  de- 
scent, and  that  his  heirs  are  to  be  sought  in  the  maternal  lino 
whence  the  estate  was  acquired,  and  under  his  heirs  the  plaintiff* 
claims.  If,  then,  the  plaintifi*  has  shewn  a  title  in  Mrs.  M'Rel- 
vey, to  the  whole  of  the  lands  in  question,  I  think  he  has  deduced 
from  her  to  himself  the  full  benefit  of  that  title. 

It  is  argued  in  this  case,  that  although  the  act  of  limitations  will 
not  give  the  plaintifi*in  this  action,  or  those  under  whom  he  claims, 
a  good  title  to  all  the  lands  he  has  recovered,  yet,  from  the  great 
antiquity  of  that  pos'session,  the  jury  were  authorized  to  presume  a 
grant,  and  on  that  ground  the  verdict  is  mtiintainable,  particularly 
as  there  were  deeds  of  very  ancient  date  in  the  case,  which 
strengthened  the  presumption.  On  this  ground,  and  this  alone,  I 
think  the  verdict  maintainable  ;  and  in  even  concurring  in  this  fee«  ' 
ble  basis,  which  alone  supports  the  plaintifi'^s  right,  I  cannot  lose 
sight  of  the  less  stable  claim  of  the  defendant,  who  has  certainl/ 
shewn  no  legal  right  at  all.  It  is  not  forgotten,  that  in  those  ac- 
tions, the  plaintiff's  title  is  the  only  subject  of  inquiry.  But  when 
Ibis  court  is  called  on  for  their  interference  of  their  extraordinary 
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powers,  it  is  not  a  departure  from  doty  to  see  what  good  purpose  ^^^^ 
would  be  answered  by  their  exercise  of  it.  .^-v^-^w/ 

These  are  my  sentiments  on  this  important  question.  In  them,  Goordin 
I  beltcvey'I  find  no  support  from  the  bench,  perhaps  as  httle  from  the  f^Qf, 
bar.  I  ought,  I  suppose,  to  believe  myself  wrong.  I  again  de- 
clare I  feel  not  the  force  of  any  puerile  vanity,  in  wishing  to  differ 
from  the  eminent  characters  who  have,  and  do  still  hold,  a  contrary 
doctrine.  On  the  contrary,  I  venerate  the  talents  which  have 
adorned,  and  do  still  adorn,  this  court ;  but  in  the  discharge  of  the 
sacred  trust  confided  to  me  by  my  country,  to  resort  to  the  feeble 
ligbls  which  Providence  has  given  me  for  my  direction  ;  to  form 
my  opinion  honestly,  if  not  correctly,  and  to  express  them,  when 
*  ibrmed,  with  independence. 

Bbbvard,  J.  From  the  evidence  reported  to  have  been  given 
at  the  trial  of  ihift  cause,  the  following  facts  and  circumstances  aire 
those  which  appear  to  me  material,  and  necessary  to  be  taken  into 
eoosideratton,  in  the  determination  of  the  motion  now  before  us. 
1.  The  action  is  trespass  to  try  the  title  to  500  acres  of  land ;  and 
the  verdict  has  been  rendered  in  favor  of  the  plainiiflf.  2.  The  land 
in  question  was  originally  granted  to  one  James  Beard.  3.  A  car-  ' 
tain  JUargaret  M'Kelvey,  about  the  year  1753,  was  generally  re- 
puted to  be  the  owner  of  the  land.  She  lived  upon  it,  claiming  it 
as  as  ber's,  for  about  fifteen  years,  and  cultivated  about  eighty 
acres  of  it,  and  died  in  possession  of  it,  in  the  year  1778  or  1779. 

4.  About  the  year  1753,  Margaret  M'Kelvey,  then  Margaret  O^Nei^l, 
intermarried  with  James  M'Kelvey ;  but,  nevertheless,  she  waa 
always  considered  as  the  owner  of  the  land,  and  not  her  husband. 

5.  Prior  to  her  marriage,  and  with  a  view  to  that  event,  the  land 
waa  conveyed  by  Margaret  M*Kelvey,  by  a  deed  of  marriage  con* 
tract,  to  one  William  M'Kelvey,  in  trust,  for  the  use  of  the  said 
Margaret,  and  her  children,  as  well  of  her  former  marriage  with 
O'Neal,  as  of  the  intended  marriage.    6.  Pursuant  to  this  marriage 
contract,  provided  the  deed  had  been  so  drawn  as  to  have  conveyed 
the  fee-simple  of  the  land  to  the  trustee,  and  his  heira^  the  equitable 
estate  would  *have  vested  in  Daniel  M'Kelvey,  the  surviving  son  of 
Margaret,  who  died  several  years  ago,  and  whose  heir  at  law,  by 
the  father's  side,  is  Col.  Robert  M'Kelvey,  under  whom  the  de* 
feodant  claims.     7.  AAer  the  death  of  Margaret  M*Kelvey,  her 
aoQ  Daniel  claimed  and  held  possession  of  the  land  ;  and  no  ad- 
vena  claim  was  ever  set  up,  or  known  to  exist,  in  the  life  time  of 
Maiiparet  M'Kelvey,  nor  until  long  after  her  death.    8.  The  mar- 
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^'fSST^  riage  settlement  deed  conveys  the  land  to  the  trustee,  William 
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M'Kelvey,  his  executors,  administrators,  and  assigns,  but  not  to  bis 
heirs.  9.  The  plaintiff  proved  a  title  from  the  right  heirs  of  Mar- 
garet M'Kelvey. 

As  from  the  report  of  tbe  case,  it  appears  that  many  points  were 
urged,  and  insisted  on,  at  the  trial,  which  may  not  now  be  consi- 
dered proper  or  relevant ;  and  as  the  jury  may  have  been,  in  some 
degree,  diverted  from  the  true  points  which  ought  to  have  engaged 
their  attention,  and  influenced  by  considerations  which  ought  not  to 
have  weighed  wjth  them,  in  the  verdict  which  they  have  given,  I 
shall  take  this  opportunity  to  premise  what  I  conceive  to  be  a  safe 
and  convenient  rule,  and  one  which  ought  to  be  applied  on  the  pre- 
sent occasion,  namely  :  That  in  all  cases  where  a  new  trial  is  moved  • 
for,  if  it  shall  clearly  appear  that  the  evidence  given  at  the  trial,  if 
properly  admitted,  was  legally  sufficient  to  authorize  the  verdict, 
and  upon  the  whole,  that  justice  has  been  subst^tially  done,  the 
verdict  ought  not  to  be  set  aside,  notwithstanding  there  may  have 
been  some  evidence  given,  which  was  not  materially  or  properly 
applicable,  or  relevant  to  the  case ;  and  although  there  may  be  rea* 
son  to  presume  that  the  jury  may  have  been  influenced  in  some  de- 
gree by  such  immaterial  or  irrelevant  evidence.    5  Burr.  2631* 
Prior  to  the  determination  of  the  case  of  Jones  v.  Smith,  decided 
in  Charleston,  and  a  subsequent  decision  in  the  case  of  Mazyck  ▼• 
Wight,  my  opinion,  upon  an  important  point,  which  is  embraced  in 
this  case,  was  very  difierent  from  that  which  I  now  think  it  is  my 
duty  to  bold.     A  majority  of  my  brethren  have  established,  by  the 
decision  in  the  latter  case,  a  principle  to  which  I  was  opposed ;  and 
the  rule  which  is  said  to  be  fixed  by  the  former  case,  is  contrary  to 
what  I  have  ever  considered  legally  correct  and  safe.   It  may,  how- 
ever, be  indiscreetf  to  foujnd  any  decisive  opinion  on  the  authority 
of  the  case  of  Jones  v»  Smith,  as,  I  believe,  it  has  not  yet  beea 
clearly  ascertained  and  settled,  what  the  precise  rule  was,  whioh 
was  intended  to  be  laid  down  by  the  majority  of  the  judges  who  de- 
cided that  casoi  as  applicable  to  cases  in  general,  relative  to  ike  e«- 
eiUtoihe  title  of  lands  by  possession^  under  the  act  of  limitations  ; 
nor  do  I  know  that  it  has  ever  yet  been  determined,  that  mere  naked 
possession,  without  any  ostensible  title,  or  color,  or  semblance  of 
title,  is  such  a  possession  of  land,  as  the  act  of  limitations  can  ope- 
rate upon,  and  sanction,  and  establish,  as  a  sufficient  legal  title,  in 
opposition  to  the  title,  or  claim,  of  the  true  and  rightful  proprietor. 
But  the  decision  in  the  case  of  Mazyck  v.  Wight,  has  clearly  estal>« 
liahed  a|»rincipley  which  I  am  not  now  at  liberty  to  d^ny,  or  coa* 
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trofert,  and  which  principle  certainly  applies,  although  I  think  it  ^^^^' 
ought  not  to  govern  in  this  case.  In  that  case  the  question  was,  ,^rv.<^«/ 
whether  a  purchaser  of  land,  under  an  irregular,  or  invalid  grant,  Gooidiii 
can  maintain  his  title,  under  the  act  of  limitations,  by  proving  that  «/[' 
those,  from  whom  he  has  derived  his  title,  had  possession  of  the 
land  for  a  part  of  the  time  required,  lo  bar  any  adverse  claimant, 
and  that  he,  succeeding  to  their  possession,  continued  the  same  for 
the  remainder  of  the  term.  The  doctrine  established  by  the 
opinion  of  my  brethren  is,  that  he  who  would  take  advantage  of  the 
act  of  limitations  to  support  his  title,  must  prove  that  either  he  himself, 
or  some  person  from  whom  he  derives  his  title,  had  such  posaessioa 
of  the  land,  as  under  the  act  of  limitations  is  necessary  to  quiet  the 
title  of  the  tenant  in  possession,  for  the  whole  time  prescribed  by 
the  ads  foitkout  any  transfer^  or  mutation  of  possession  toJuitsoever* 
The  principle  upon  which  this  doctrine  is  founded,  is,  that  every 
one  who  has  possession  of  land,  by  a  defective  or  insufficient  title, 
IB  to  be  regarded  as  a  wrongdoer,  and  trespasser,  whether  such 
title  should  appear  to  have  •been  obtained  by  fraud,  or  collusion  ; 
by  violence,  or  fairly  by  purchase,  or  by  descent,  and  without  any 
knowledge  of  an  adverse  title  ;  and  that  such  trespasser,  unless  ho 
shall  have  had  a  continued  possession  himself,  claiming  in  his  own 
right  for  the  space  of  five  years,  will  acquire  no  right,  or  title,  which 
shall  be  capable  of  being  transferred :  and,  therefore,  that  detached  , 

or  divided  portions  of  the  term  of  five  years,  during  which  the  pes* 
session  has  been  holden  by-different  persons,  cannot  be  coupled  or 
connected  together,  to  satisfy  the  true  intention  of  the  act  of  limi- 
tations, notwithstanding  those  several  possessions  may  have  been 
under  concurrent  titles,  which  no  way  conflicted  regularly,  and 
feirly  deduced  from  the  same  source.  Upon  this  principle,  it  was 
holden,  that  if  he  who  is  in  possession,  but  has  not  the  best  title, 
•hall  discontinue  the  possession  for  a  time,  before  the  expiration  of 
Eve  years,  whether  he  shall  leave  the  possession  vacant,  or  transfer 
the  possession  and  title  to  another  by  deed,  and  the  person  to 
whom  the  same  shall  be  transferred,  shall  immediately  succeed  to 
the  possession,  and  continue  it,  such  incomplete  or  broken  posses* 
sioD,  shall  h^ve  no  effect  or  avail  against  any  one  who  shall  have 
a  lawful  or  better  title.  But  if  any  occupant  of  land,  whether 
claiming  under  an  apparently  good  title,  or  otherwise,  whether  a 
bona  fide  purchaser,  for  a  valuable  consideration,  or  one  who  has 
basely  and  fraudulently  gained  possession,  under  a  merely  colorable 
title ;  or  achieved  the  possession  by  violence  and  outrage,  without 
even  a  semblance  of  title,  or  pretence  of  legal  right,  shall  have 
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^8^^  continued  in  the  actual  possession,  unmolested  by  a  judicial  claim/ 
^^rv."^  ^or  five  entire  yeani,  his  wrongful  possession,  at  the  expiration  of 
Gonrdin    that  period,  shall  instantaneously,  by  the  arbitrary  operation  of  the 
f^^^^    <^ct  of  limitations,  by  a  sort  of  hocus  pocus^  not  easily  reconcileable 
with  the  rules  of  law,  or  the  dictates  of  reason,  or  sound  policy, 
change  its  character,  and  from  a  tortious  possession,  which  cannot 
serve  for  the  foundation  of  any  right,  become  a  good  and  lawful 
possession,  and  a  perfect  title,  and  sufficient  by  itself,  without  the 
aid  of  any  grant,   conveyance,  or  any  other  written  document. 
^  The  opinion   I  entertained,  and  upon  which  I  uniformly  acted, 
prior  to  the  adjudication  of  the  case  of  Mozyck  v«  Wight,  proceeded 
on  a  principle  diametrically  opposite  to  that  which  I  have  stated,  as 
the  principle  on  which  my  brethren  have  founded  their  opinbn. 
From  the  fullest  investigation  my  means  and  opportunities  allowed 
me  to  make,  and  the  best  lights  I  possess,  and  after  mature  reflection  on 
the  subject,  the  resillt  was  a  perfect  conviction  of  mind,  that  the 
act  of  limitation  was  never  intended  to  operate  in  favor  of  a  wrong- 
ful possession,  without  a  color  or  semiilance  of  title,  and  that  it 
ought  not  to  receive  a  construction  which  would  give  it  that  effect* 
I  was  led  to  this  conclusion,  not  only  by  perusing  the  act  itself,  and 
considering  its  apparent  design,  and  the  policy  of  it,  but  by  keeping 
steadily  in  view  the  general  principles  of  law,  and  rules  of  con- 
struction.    It  seemed  to  me  to  be  outraging  the  first  principles  of 
jurisprudence,  to  admit  the  principle,  that  a  wrongful  act  may  be 
made  the  basis  of  a  legal  claim.     That  a  wrong  may  be  converted 
into  a  right f  by  mere  length  of  time,  exploding  the  idea  of  a  pre. 
tumptive  right.     The  preamble  of  the  act,  which  may  be  used  as 
a  key  for  the  construction  of  it,  seemed  to  me  to  hold  up  for  its 
principal  object,  <<  the  quieting  of  disputes  between  persons  having 
estates  in  land ;"  and,  I  thought,  it  could  not  be  intended  to  pro. 
vide  a  sanction  for  mere  occupants^  who  might  obtain  the  lawless 
possession  of  ungranted  land,  or  invade  the  land  granted  to  others^ 
without  any  pretence  of  legal  right.    I  could  find  no  words. in  the 
act,  which,  in  my  judgment,  necessitated  a  construction  so  contrary 
to  the  principles  of  law,  and  so  revolting  to  the  plainest  notions  of 
equity.    1  was  unable  to  discover  any  beneficial  efiects  which,  on 
the  ground  of  policy,  were  calculated  to  flow  from  the  adoption  of 
such  a  rule  of  property.    1  thought  it  would  be  more  correct    to 
•spound  the  act  upon  the  principle  of  presuming  a  legal  and  suf. 
ficient  title  in  favor  of  the  claimant  in  possession.    The  policy  stod 
design  of  the  act  appeared  to  me  to  be,  to  avoid  the  pernicious  con* 
■equeoces  of  litigation,  between  pereons  holding  and  claiming  tides 


IN  THE  STATE  OF  SOUTH  CAROLINA.         1«» 

to  landy  ander  grants,  or  other  written  evidences  of  title,  many  of  ^gS"^' 
them  imperfect  and  invalid,  but  fairlj  obtained  and  accompanied  y^^^^^^^j 
by  possession,  where  the  controversies  depending  on  such  evidences  Gooxdin 
of  titfe  might  be  delayed  for  a  great  length  of  time,  either  through  ^* 
cover,  or  negligence,  to  the  great  inconvenience,  and  perhaps  utter 
ruin  of  the  claimant  in  possession ;  and  also  to  hold  out  an  encourage- 
ment to  settlers,  who  might  be  apprehensive  of  an  adverse  title,  or 
doubtful  of  the  sufficiency  of  their  own,  and  be  thereby  discour- 
aged from  fisettling  on,  and  improving  their  lands.  In  this  view,  it 
appeared  to  me,  the  legislature  had  no  intention  to  create  any  new 
rights  or  establish  any  new  prtnctp2e,  inconsistent  with  the  general 
and  well  settled  doctrines  of  law,  to  serve  the  purpose  of  securing 
occupants  of  land  in  the  lawful  and  bona  fide  possession  of  them, 
after  allowing  a  reasonable  time  for  adverse  claimants  out  of  pos- 
session, to  come  forward  and  dispute  the  right  of  reversion,  in  order 
that  the  titles  upon  which  the  parties  found  their  claims,  might  be 
examined  and  judicially  decided.  But  the  object  I  conceived,  was 
to  limit  and  restrain  the  right  of  the  party  out  of  possession,  from 
the  exercise  or  benefit  of  that  right,  after  the  lapse  of  a  certain 
number  of  years,  in  order  to  protect  the  party  in  possession,  under 
an  adverse  title,  such  a  title  as  would  be  sufficient  to  enable  him  to ' 
recover  in  ejectment  against  a  wrongful  possessor,  or  mere  occu- 
pant, and  forever  quiet  his  claim.  It  appeared  to  me  that  this  prin- 
ciple of  construction  was  warranted  by  the  doctrine  both  of  the  civil 
and  common  law,  as  well  as  by  the  dictates  of  reason  and  natural 
Justice.  The  law  of  prescription,  from  lapse  of  time,  is  founded 
on  the  presumption  of  right,  not  on  the  acknowledgment  and  vindi- 
cation of  wrong*  The  limitation  of  time  does  not  extinguish  or 
confer  a  right,  but  only  prevents  the  party,  having  a  right,  from 
taking  the  benefit  of  it ;  and  operates  on  the  presumption  of  a  su. 
perior  right,  in  the  actual  occupant,  or  the  presumed  abandonment, 
or  Bunender  of  the  right  so  limited  or  restrained.  My  opinion  was, 
that  mere  naked  occupancy,  for  any  number  of  years,  without  pre- 
tence of  lawful  title,  would  not  be  such  a  possession  of  land  as  the 
limitation  act  was  intended  to  favor  and  protect ;  but  that  it  must  be 
such  a  title  by  grani^  or  defid^  as  would  be  sufficient,  putting  the 
act  of  limitations  out  of  the  case,  to  enable  the  party  claiming,  to 
vecover  the  land,  in  an  action  against  a  trespasser,  or  any  mere  occu- 
pant. It  did  not  appear  to  me,  that  the  establishment  of  this  rule 
'Would  be  attended  with  that  danger,  and  all  those  mischiefs  which 
some  of  my  brethren  seemed  to  apprehend.  The  possession  of  part 
iiader  this  rule,  would  indeed  be  a  legal  or  constructive  possession 
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CtfwJCgiift,  of  the  whole  land  comprehended  io  the  title ;  and  the  parly  would 
y^ts^^^>^  ^  entitled  to  be  quieted,  or  securedi  accordios  to  his  title  ;  but  the 
Goordin    poMession,  thus  favored,  would  not  be  a  secret  or  fraudulent  pos^* 
^'        session,  but  notorious,  adverse,  and  bona  fide.    If  the  true  owner 
should  have  full  notice  of  an  adverse  possession,  under  an  appa- 
rentlj  fair  and  valid  legal  titlci  although  that  possession  should  bap. 
pen  to  be  of  a  very  small  part  of  a  large  tract  of  land,  yet  I  could 
see  no  reason,  on  principle,  why  he  should  not  be  barred  by  the 
operation  of  the  act  from  recovering  one  part  as  much  as  another 
of  it    The  law  favors  the  vigilant,  and  not  the  supine  and  inatten* 
tive.    <*  Certainty,"  to  use  the  expression  of  Lord  Coke»  ^  is  the 
mother  of  quietness  and  repose."    I  did  conceive  that  this  rule, 
which  would  have  been  at  least  a  certain  one,  which  would  ope* 
rate  uniformly  in  all  cases,  would  not  be  liable  to  vary  according 
to  circumstances,  and  vibrate  with  the  arbitrary,  and  whether  wise 
or  nott  tyranical  discretion  of  courts  and  juries ;  would  have  been 
productive,  in  general,  of  the  most  salutary  and  beneficial  conse- 
quences ;  as  it  would  have  removed  all  doubt  and  uncertainty,  and 
thereby  have  avoided  much  confusion  and  litigation ;  for  it  is  bet- 
ter that  individuals  should  be  exposed  to  suffer,  in  a  few  instances, 
great  inconvenience^  and  even  distress,  than  that  a  general  mischief 
should  be  allowed  to  prevail.    An  uncertain  or  undefined  rule'of 
right  is  a  great  mischief.    Nothing  should  be  le(\  to  the  discretion 
of  courts  and  juries,  that  is  capable  of  being  defined  and  subjected 
to  certain  and  known  rules  of  law.    It  appeared  to  me  prepos- 
terous that  an  intruder  and.  trespasser  should  derive  a  benefit  from 
his  own  wrong,  and  be  entitled  to  the  support  and  protection  of  the 
law  against  a  fair  and  honest  grantee,  or  purchaser.    In  the  case 
of  a  possession  claimed  and  held  under  a  title  apparently  legal  and 
sufficient,  the  evidence  of  the  title  contains  the  evidence  of  the  ex- 
tent of  the  possession  ;  for  possession,  according  to  the  doctrine  I 
held,  must  be  co-extensive  with  the  title,  under  which  it  is  holdea. 
But  according  to  the  principle  which  has  been  fixed,  there  is  no 
certain  rule  which  can  be  laid  down  for  determiniog  the  extent  of 
possession,  unless  it  should  be  decided  that  no  other  kind  of  pos- 
session should  be  regarded,  than  the  actual  tillage,  or  other  notorious 
and  unequivocal  use  of  the  land,  continually,  throughout  the  year^ 
and  from  year  to  year,  during  the  whole  period  of  time  required  to 
form  a  bar  to  every  other  claimant.     To  this  opinion  I  rather  in- 
cline ;  but  I  do  not  think  there  is  any  necessity  in  the  present 
case  to  deliver  my  opinion  upon  that  poinU    It  is  natural,  that  au 
opinion  which  has  been  long  entertainedi  and  believed  to  be  correct^ 
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should  be  ajheredtco  with  more  than  ordinary  pertinacity.  I  "was  ^^^Jq^J^ 
strongly  persuaded  that  no  principle  of  law  or  equity  could,  with 
propriety,  be  brought  to  boar  in  favor  of  a  naked  or  tortious  pos- 
session, or  one  gained  by  fraud  or  circumyention  ;  but  in  favor  of  a 
fair  bona  fide  possession,  under  the  sanction  of  an  apparently  legal 
and  valid  right  of  possession  by  grant,  or  deed,  many  cogent  rea- 
/ons  and  arguments  might  be  fairly  urged.  Such  a  possession  may 
be  very  honestly  gained,  under  a  full  belief  of  the  validity  of  the 
title  by  which  the  land  is  transferred,  and  without  any  knowledge 
or  notice  of  a  conflicting  claim.  The  transfer  or  conveyance  of 
title,  may  have  been  an  honest  transaction ;  the  possession  may 
have  been  continued  for  a  series  of  years,  during  which  time  great 
and  expensive  improvements  may  have  been  made  ;  and  yet  the 
person  having  a  better  title,  may  have  known  all  this,  and  with  a 
dishonest  and  ungenerous  intention  to  profit  by  the  mistake  of  the 
purchaser  in  possession,  lain  by  qiiietly  and  secretly,  all  the  time ; 
and  at  last  may  bring  an  action  to  take  away  not  only  the  land,  but 
all  the  improvements.  The  law  ever  presumes  in  favor  of  posses- 
sion, for  possession  alone  is  prima  facie  evidence  of  a  good  title. 
Even  in  the  case  of  a  wrongful  possession,  without  even  a  sem- 
blance of  title,  the  evidence  of  possession  alone,  is  sufficient  against 
all  others  who  have  not  a  legal  title.  But  whenever  the  claimant 
shews  a  legal  title,  the  evidence  of  possession  alone,  unsupported 
by  any  written  document,  ought  not  to  prevail.  The  presumption 
of  a  good  title  is  rebutted  ;.  and  •  other  evidence  than  mere  posses- 
sioo,  becomes  necessary.  But  if  the  party  in  possession,  can  ad- 
duce a  fair  written  title,  free  from  fraud,  and  which  would  be  deemed 
a  sufficient  title  against  a  trespasser  having  no  color  of  title,  and 
should  be  able  to  prove  an  open,  notorious^  and  adverse  possession, 
in  virtue  of  such  title,  for  the  space  of  time  required  by  the  limita- 
tion act  to  operate  a  bar  to  the  claim  of  the  claimant  out  of  posses- 
sion, without  any  interruption  by  suit  at  law,  I  have  thought  it  a 
correct  principle  to  admit  the  presumption  of  the  superior  justice, 
and  legal  right  of  the  party  in  possession.  I  have  thought  it  con- 
sonant with  legal  principles  to  presume  in  his  favor,  on  the  strength 
of  his  possession  for  the  time  prescribed  by  law,  that  his  title  had  a 
rightful  origin,  and  that  it  was  either  originally  superior  to  the  title 
of  the  adversary  claimant,  or  that  the  latter  had  yielded  up  the  ad- 
vantage of  his  better  title,  and  had  consented  to  the  possession  of 
hvi  opponent,  and  waived  all  right  of  action  for  the  recovery  of  the 
pcBiession  from  him.  This  doctrine  agrees  with  the  doctrines  of 
the  civil  law,  and  common  law  of  England.    Domat,  B.  iii.  Til. 
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^fiOft'*'  '^'  *®^'  *'  ^  Po**»»er  on  Obligations,  144.  2  Just.  118.  1  Voro. 
106.  12  Co.  4.  1  Bl.  Com,  472.  Cowp.  102.  2  WUl. 
Saund.  175,  a.  d.    6  East.  214.    Run.  on  Ejectm. 

In  the  case  of  Mazyck  v.  Wight,  my  opinion  was  in  conformity 
with  the  doctrine  I  have  just  endeavored  to  explain.  I  saw  no  con- 
vincing  reason  for  distinguishing  between  a  case  where  the  parly 
in  possession  has  had  five  years  constant  possession  by  himself,  or 
his  servants,  and  one  where  the  possession  has  been  fairly  and 
legally  transferred,  and  where  it  has  been  continued  and  held  under 
a  transfer  of  the  same  right  and  title.  In  that  case  the  party  in 
possession  held  under  a  conveyance  from  a  junior  grantee ;  and  it 
is  possible  the  grant  might  have  issued  by  mistake,  and  not  through 
any  fraud  of  the  grantee,  so  as  to  comprehend  land  before  granted* 
I  thought  the  parly  in  possession  was  entitled  to  connect  the  pos- 
session of  the  grantee  under  whom  he  claimed,  with  his  own  pos- 
session,  and  to  avail  himself  of  both,  under  the  limitation  act,  to 
support  his  title.  All  my  brethren,  however,  thought  (Tifierently ; 
and  it  is  now  an  established  principle  of  law,  that  mere  occupancy, 
without  even  a  shadow  of  title,  may^  by  lapse  of  time,  be  trans* 
muted  into  a  valid  legal  title.  But  no  such  title  can  be  acquired 
against  the  State,  of  lands  never  granted.  This  was  determiatd 
by  a  full  bench,  sometime  ago  at  Columbia,  in  the  case  of  Owen  v. 
Lucas.    (1  vol.  p.  519.) 

With  regard  to  the  extent  of  possession,  I  have  already  suggested 
the  inclination  of  my  opinion,  but  I  have  also  said,  that  it  does  not 
appear  necessary  to  declare  any  opinion  oti  that  point,  on  the  pre- 
sent occasion ;  for  the  present  case,  in  my  judgment,  does  not  de- 
pend on  any  construction  of  the  act  of  limitations,  but  upon  the 
evidence  of  an  unquestionable  legal  title  by  deed,  to  the  whole  of 
the  land  in  dispute.    The  long  possession  of  Mrs.  M'Kelvey,  an. 
disturbed  by  any  sort  of  adverse  claim ;  the  deed  of  marriage  eet* 
tlement,  almost  coeval  with  her  possession  ;  the  descent  to  her  heir  ; 
the  peaceable  possession  of  the  heir  ;  and  an  act  of  assembly  dta* 
posing  of  the  land  as  escheated  property,  subject  to  the  claim  of  the 
true  owner,  if  any  such  should  appear ;  all  these  circumstances 
combined,  furnish  presumptive  evidence  equivalent  to  full  and  abso* 
lute  proof  of  a  good  and  sufficient  legal  conveyance  from  Beard» 
the  grantee,  to  Mrs.  M'Kelvey.    Lord  Coke,  commenting  on  the 
statute  of  Marlbridge,  2  Just.  118,  says,  *<  The  law  doth  ever  favor 
possession  as  an  argument  of  right,  and  doth  incline  rather  to  loog 
possession,  without  shewing  any  deed,  than  to  an  anctent  deed 
without  possessioOb"    Every  thing  ought  to  be  presunned  in  sup* 
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part  of  a  claim  foanded  on  long  continued  possession  ;  especially  ^^^^^ 
wbere  tliere  is  no  reason  to  believe  a  better  title  exists.  The  doc-  ,^^y^>^^, 
trine  of  presumption,  in  favor  of  possession,  is  warranted  by  nu-  Gonrdia 
merous  authorities.  Livery  and  seisin  has  been  presumed  to  sup-  f^^^ 
port  a  possession  under  a  deed  ;  1  Yem.  196  ;  so  that  a  vicarage 
was  lawfully  endowed.  12  Co.  4.  That  there  was  an  ancient 
grant,  made  by  one  who  had  a  power  to  make  it.  lb.  That  there  was 
a  charter  from  the  crown,  to  authorize  the  exercise  of  a  franchise 
beyond  the  time  of  legal  memory ;  1  Bi.  Com.  472 ;  and  even 
within  the  lime  of  legal  memory,  to  authorize  the  possession  of 
duties  for  a  great  length  of  time.  Nay,  Lord  Coke  goes  even  so 
far  a9  to  say,  that  an  act  of  Parliament  may  be  presumed  in  favor 
of  long  possession.  Co.  Litt.  Cowp.  214,  215.  4  D.  and  E. 
682.  2  Bl.  Rep.  1228.  Upon  this  ground,  I  think  the  verdict 
which  was  rendered  in  the  present  case  was  well  warranted  by  the 
evidence.  If  the  deed  of  marriage  settlement  had  conveyed  the 
estate  to  the  trustee  and  his  heirSf  the  legal  estate  would  have  passed 
oat  of  SJrs.  M'Relvey,  and  her  heirs,  subject  to  the  trusts  con- 
tained in  the  deed  ;  but  the  word  **  heirs''  having  been  omitted,  the 
trustee  could  take  only  an  estate  for  life,  and  the  fee  simple  never  passed 
out  of  Mrs.  M'Kelvey,  and  at  her  death  it  descended  to  Iter  heir* 
As  het  heir,  Daniel  M'Relvey,  died  without  issue,  and  intestate ;  by 
the  law,  as  it  then  stood,  the  estate  descended  to  his  heir  ez  parU 
nuiienuif  and  noi  to  his  heir  by  the  father's  side  :  for  no  one  who 
was  aot  of  the  blood  of  tiie  proprietor,  who  acquired  the  land> 
cetrld  succeed  to  the  tahenfance.  If  the  evidence  was  sufficient 
to  authorize  the  presumption  of  a  good  title  in  Margaret  M'Kelvey^ 
there  can  be  no  questioe  but  that  that  title  must  be  for  the  whole  lai»d 
granted  to  Beard.  In  fine^  my  opinion  ia,  that  the  verdict  is  sup. 
ported  by  the  evidence  given  at  the  trial,  and  that  it  ought  not  to  be 
set  aside. 

(See  1  vol.  d26,  where,  in  the  same  case,  the  principle  was  decided, 
that  a  joint  ^ght  cannot  be  barred  by  the  limitation  act,  if  any  of  the 
persons  connected  in  the  right  are  entitled  to  the  benefit  of  any  of  the  ex- 
ceptions* in  the  saving  clause  of  the  act, — Waties,  Johnson,  Tbbze- 
TAKT,  and  BaEVARD,  Js.,  being  all  present,  and  agreeing  in  this  opinion. 
See  also,  2  vol.  85,  where  the  same  parties  are  again  before  the  court,  on 
the  question  of  payment  of  costs  on  the  continuance  of  the  trial  at  the 
request  of  the  defendant.] 

JMt,    See  1  Gaines,  N.  Y.  T.  R.84.   Vandyck  t.  VanBurenand  Vosbnrg.  ' 
'Wlieieaeonveyaiioe  might  have  been  claimed,  and  posaeinon  of  theioaw 
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^"ftS*^  ^Mftiw  had  gone  with  the  right  to  claim  a  deed,  for  fifty  yean,  a  deed  wa«  jwe- 
samed,  poaaenion  according  to  the  nature  and  situation  of  the  land.  Forty 
years  sole  possession  of  a  tenant  in  common,  ouster  presumed.  A  deed,  under 
such  circumstances,  (per  cur.)  is  justly,  if  not  necessarily,  to  be  presumed,  and 
considerations  of  public  convenience,  and  sound  policy,  where  the  possession  is 
ancient,  and  continued  by  color  and  claim  of  right,  requires  it  The  possession 
was  such  as  the  subject  was  susceptible  of.  3  D.  and  E.  155.  1  Gaines,  190,  in 
a  note.  Truesdale  v.  Jefferies.  The  possession  of  a  squaUer,  one  who  enters 
without  claiming  title,  and  who  relies  on  possession  solely,  is  of  no  avail.  1 
Gaines,  358.  An  adverse /m^u  possessio,  fox  twenty  years,  with  a  claim  of  title 
in  other  lands,  in  right  of  that  |i6iiis  possessio,  which  lands  are  part  of  the  lot  on 
which  the  pedis  possessio  is  taken,  is  a  bar  to  a  recovery  in  ejectment.  Jackson 
ex  dem.  Putnam,  ef.  a/,  v.  Bowen.  2  Gaines,  382.  After  fourteen  yean  poasee- 
sion  under  conveyances  from  a  lessor,  who  had  a  right  to  enter  in  default  of  pay> 
ment,  a  demand  and  re-entry  will  be  ptesumed.  See  1  Johnson's  N.  Y.  R.  150. 
Brandt  cz.  deni,  Watson  v.  Ogden.  Per  cur.  To  bar  the  recovery  of  a  plaintiff 
who  has  a  title,  by  a  possession  in  the  defendant,  it  is  necessary  that  it  should  ap- 
pear that  the  defendant,  or  the  person  from  whom  he  derives  his  tide,  entered 
with  a  claim  of  title  ;  that  such  claim  was  hostilo  to  the  real  owner ;  that  such 
hostility  existed,  on  the  part  of  the  succeeding  tenants;  that  there  has  been  a 
continuity  of  possession ;  and  that  such  possession  should  be  marked  by  definite 
boundaries.  I  Johns.  168.  The  statute  of  limitations  takes  away  the  remedy 
only.  2  Johns.  121.  It  gives  no  right,  or  freehold  of  inheritance,  to  a  party  in 
possession.  It  merely  deprives  the  owner,  who  has  been  so  long  out  of  posses 
aion,  of  his  action  to  recover  it.  It  has  the  effect  of  a  title.  It  divests  the  owner 
out  of  possession.  But  a  bare  acknowledgment  of  the  right  of  the  owner  will 
prevent  the  operation  of  the  statute.  See  2  Johns.  22.  Jackson  v,  Hazen. 
Plaintiff  claimed  as  against  a  trespasser.  It  was  proved  plaintiff  had  possession, 
and  that  defendant  took  possession  without  any  color  of  right  from  any  person. 
For  plaintiff,  it  was  contended,  that  possession  was  prima  fads  evidence  of  a 
legal  title.  Bl.  Com.  191, 196.  Good  against  all  but  rightful  owner.  3  But. 
1563.  Ejectment  a  proceeding  in  rem.  Rummingt  8.  3  Wils.  120.  3  Bl. 
Gom.  200.  Presumption  of  right  in  favor  of  plaintiff.  Gro.  Eliz.  437.  BulL 
103.  Esp.  Dig.  432.  Per  curiam.  The  plaintiff  relies  on  mere  possessoiy  title, 
which  he  has  proved.  He  was  in  possession  within  three  yean.  This  is  so^- 
cient,evidence  of  tide  against  a  trespasser.  A  party  cannot  derive  a  right  from 
bis  own  unlawful  act.  See  2  Johns.  220.  A  possession  fence  by  trees  felled 
and  lapped,  was  not  considered  an  adverse  possession  to  take  away  a  riight,  not 
an  actual  occupancy— a  jm^sssmw  jM<2ts— too  loose  and  equivocal. 
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CONSTITUTIONAL  COURT,  CHARLESTON,  JAN.  1815.  ^^g^^^' 

(Preaent-Jad^B  Johm  Fauohkrbaud  GEiXKit  Elihu  Hall  Bat,  .  State 
Joseph  Bbbyard,  William  Smith,  Abraham  Nott,  and  Chaelju  -pj^^^ 
JoHKs  CoLoocx,  Esquires.) 

The  Statb  v.  William  Poster,  Esq. 

Amey  Lapier,  a  woman  cxf  color,  was  conyicted  before  a  magistrate  and 
two  freeholders,  for  slandering  and  insulting  a  white  woman,  and  sen* 
tenced  to  pay  a  fine  of  ten  dollars  and  costs  of  prosecution,  which 
fine  was  received  by  the  magistrate,  but  not  paid  over  by  him  within  the 
time  prescribed  by  A.  A.  1787.  Held  by  the  court,  that  as  there  was 
no  evidence  that  the  magistrate  intended  to  keep  the  fine  fraudulently! 
its  non-payment  within  the  time  -limited  could  only  be  imputed  to  neg- 
ligence. 

A  justice  of  peace  is  not  answerable  criminally  for  error  of  judgment; 
but  he  is  answerable  for  corruption. 

Motion  for  a  new  trial,*and  to  quash  the  indictmeot. 

lodictment,  tried  in  Charleston  district,  Court  of  Sessions,  be- 
fore CoLCocK,  J.,  for  extortion  and  mal-praciice  in  ofilice  ;  for  try- 
ing, convicting,  and  fining  a  free  woman  of  color  named  Amey 
Lapier ;  the  defendant  being  a  justice  of  peace  and  Q.  U.  for 
Charleston  district. 

Amey  Lapier  had  been  charged  before  the  defendant  and  two 
freeholders,  under  the  negro  act,  A.  A.  1740,  P.  L.  165,  1  Dig. 
Tit.  107,  sec.  25,  of  having  slandered  and  insulted  Mrs.  Thomas, 
a  white  woman.  She  was  found  guilty,  and  the  court  sentenced 
her  to  pay  a  fine  of  ten  dollars,  and  the  costs  of  prosecution.  The 
defendant  received  the  fine  and  costs,  and  gave  Amey  Lapier  a 
receipt  for  the  same.  The  defendant,  it  seems,  had  not  paid  over 
the  sum  received  as  a  fine,  before  this  prosecution  against  him  was 
eoounenced,  according  to  the  A.  A.  1767,  P.  L.  410 ;  1  Dig.  Tit. 
70,  sec.  12 ;  but  there  was  no  evidence  to  prove  that  he  intended 
to  keep  the  same  fraudulently. 

It  appeared  in  evidence,  that  the  defendant  had  applied  to  the 
Attorney  General,  for  his  advice,  as  to  the  disposition  of  fines  re« 
ceived  by  him  ;  and  also,  as  to  the  proper  mode  of  proceeding  in 
relaiion  to  the  charge  against  Amey  Lapier.  She  was  proved  to 
have  committed  barratry,  as  also  an  assault.  Her  counsel  at  the 
trial  did  not  pretend  to  deny  the  authority  of  the  court  to  take  cog- 
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^Qlg"'"*'  nizance  of  the  charge,  or  to  award  punishment  on  her  conyic^ 
v^F%.«^  tion.     Her  counsel  only  insisted  that  she  was  not  punishable  cor- 
State      pora]ly. 

Porter.  Judge  Colcock  charged,   that  no  words,  however  abusive, 

used  by  a  person  of  color,  whether  free,  or  a  slave,  would  amount 
to  an  offence,  punishable,  by  indictment ;  that  the  charge  was  for 
slanderous  words ;  and  that  although  barratry  might  have  been  proved, 
and  also  an  assault,  at  the  trial,  yet  as  the  warrant  on  which  Amey 
was  arrested,  was  not  for  such  ofiences,  she  could  only  be  tried  on 
the  matter  of  complaint  set  forth  in  the  warrant.  The  judge  fur- 
ther  charged,  that  as  the  court  proceeded  illegally,  in  trying  the 
woman  of  color  without  authority,  for  a  pretended  ojQTence  for  which 
she  was  not  liable  to  their  jurisdiction,  the  money  received  by  the 
defendant,  Porter,  as  a  fine,  which  had  been  unlawfully  imposed, 
was  without  any  authority ;  and  that  the  jury  might  infer  corrup- 
tion, and  that  the  same  money  was  eztortiously  received.  Verdict, 
guilty. 

The  motion  was  argued  January  8»  1815,  by  M.  Kura,  &r  the 
.  defendant,  and  the  Attorney  General,  Ricuardson,  for  the  State. 
Mr.  Tho.  Gbihkb,  in  reply,  was  stopped^by  the  court. 

It  was  argued  in  support  of  the  motion,  that  the  court  had  juris- 
diction of  the  matter  charged  as  an  offence,  against  Amey  Lapier, 
that  she  had  been  duly  convicted,  and  that  the  receipt  of  the  money 
by  Porter,  was  not  an  act  of  extortion.    That  the  negro  act  ought 
to  be  construed  <'  most  largely  for  carrying  the  same  into  execution." 
That  common  barratry  is  an  offence  at  comnlon  law.     Amey  La- 
pier  was  tried  fdAr  abusive  words,  for  barratry,  and  for  insulting  a 
white  woman.     A  liberal  exposition  of  the  negro  act  will  aulhoriaw 
a  court  of  magistrates  and  freeholders  to  punish  for  such  offences^ 
'  ^  which  strike  at  the  root  of  the  peace  and  security  of  society. 
Whilst  slavery  is  allowed  to  exist,  strict  subordination  must  be 
maintained,  and  slaves  held  in  a  state  of  humble  subjection.     But 
admitting  the  court  had  not  jurisdiction,  yet  there  is  no  evidence 
that  the  defendant,  and  the  others  composing  the  court,  were  ao- 
tuated  by  other  than  pure  motives.     If  they  were  mistaken,  it  was 
a  mistake  which  might  have  befallen  the  worthiest  men  in  comsiu- 
nity,  and  some  of  the  best  informed,  for  the  opinion  is' very  preva- 
lent, that  such  offences  are  cognizable  by  a  court  of  magistrates 
and  freeholders.     Even  the  counsel  of  Amey  Lapier  was  under 
that  impression.    If  the  defendant,  Porter,  neglected  to  pay  over 
the  fine,  as  by  law  required,  he  is  liable  to  the  penalty  in  such  case 
provided,  but  such  neglect  is  no  evidence  per  m,  of  extortion.    Cited 
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2  Hawk.  869.     2  Bay,  74.    2  Bay,  5.    6  D.  and  E.  091.    1  N.  ^^^^' 
Y.  T.  R.  131.  s,^->^ 

The  Attorney  General  contended,  that  as  the  charge  against  Sto^e 
Amey  Lapier,  was  for  abusive  language  to  Mrs.  Thomas,  and  scan-  Porter, 
dalizing  her  character,  the  court  that  tried  her  had  no  jurisdiction, 
01  coiiid  Dot  take  cognizance  of  such  charge  ;  and  that  the  pro- 
ceedmga  of  the  court  therein  was  illegal  and  void  ;  consequeiiily, 
that  the  exaction  of  the  fine  in  question,  was  an  act  of  oppression 
and  extortion.  Inferior  courts  must  be  confined  strictly  within 
their  spheres  of jurisdiclion.  The  negro  act  gives  no  powers  to  magis- 
trates and  freeholders  to  try  for  such  misconduct  as  that  charged 
agninat  Amey  Lapier. 

Per  curiam.  Jan.  14, 1816.  There  was  no  evidence  of  wil. 
fttl  or  corrupt  conduct  on  the  part  of  the  defendant.  At  most,  it 
could  only  amount  to  error  of  judgment.  The  non-payment  of 
money  within  the  time  limited  by  law,  could  only  be  imputed  to 
Dc^Iigence.  There  was  no  proof  of  extortion,  or  oppression. 
Some  of  the  judges  were  of  opinion  the  court  which  tried  the 
woman  of  color,  acted  very  properly  for  any  thing  that  appeared ; 
and  that  such  a  court  may.  take  cognizance  of  charges  of  the  sort 
alleged  against  Amey  Lapier. 

[NoTT,  J.    This  is  an  indictment  against  a  magistrate,  for  ex- 
tortion and  mal-practice  tn  office,  for  trying,  convicting,  and  fining 
a  firae  woman  of  color,  charged  with  having  insuhed  and  slandered 
a  white  person.    Whether  the  defendant,  as  a  magistrate,  had  juris^ 
diction  over  the  case,  or  if  he  had,  whether  he  ought  to  have  im- 
po6ed  a  fine,  or  inflicted  corporal  punishment,  are  questions  not 
necessary  to  be  decided  in  this  case  ;  for  whether  he  acted  right  or 
wrong,  [unless  he  was  governed  hy  corrupt  motives,  he  was  not 
liable  to  be  indicted.     A  judicial  officer  is  not  answerable,  crimi- 
iaally,  (at  an  error  of  judgment.    There  was  no  evidence  to  autho- 
rise a  belief  that  the  defendant,  in  this  case,  intended  any  oppres- 
flioii^  or  acted  corruptly.    The  person  accused  before  him  bad 
oounsel,  who  made  no  objection  to  the  jurisdiction  of  the  court : 
be  had  two  respectable  freeholders  associated  with  him  ;  he  had 
evidence  that  the  magistrates  in  Charleston  had  long  exercised  ju- 
lisdiction  over  such  cases ;   and  the  case  relied  on  in  2  Bay,  almost 
amounts  to  a  decision  of  this  court,  that  he  had  jurisdiction.    The 
receipt  which  he  gave  for  the  fine,  in  which  he  states,  at  large,  the 
natnxe  of  the  case,  the  conviction,  the  amount  of  the  money  re- 
eetred,  and  the  purpose  for    which   it   was  paid,   afibrd  addi- 
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^^^oi^**  tional  evidence  of  his  ianoceneo :   a  new  tiial,  therefore,  ought 
s^rs^'^^  to  be  granted.] 
Hidden        New  trial  granted. 


V. 

Ford. 


NoU,  The  A.  A.  1740,  sec.  10,  gi^ea  authority  to  one  J.  P.  and  two  free- 
holders, to  try  any  slave  for  any  offenc§,  not  capital,  and  inflict  any  corporal 
punishment  not  extending  to  life  or  member.  Sec.  14  of  same  act,  declares, 
that  offences  committed  by  free  negroes,  mulattoes,  &c.,  shall  be  tried  as  ^aret 
are  directed  to  be  tried.  The  trial  was  for  insulting  and  abusive  words;  but  the 
conviction  was  for  assaulting.  The  conviction  appears  to  have  been  irregular. 
The  conviction  was  of  tiiie  charge  contained  in  the  warrant,  to  arrest  Amcy, 
though  evidence  was  given  against  her  of  an  assault,  and  also  of  barratrous 
acts. 
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Charles  Eiddell  v.  John  Ford* 

Notice  is  necessary  to  the  indorser  of  a  note  made  in  the  country ;  and 
the  reputed  insolvency  of  the  drawer  will  not  do  away  the  necessity 
of  notice  and  demand.  The  insolvency,  which  may  excuse  want  of 
notice,  or  which  may  be  equivalent  to  notice,  must  be  such  an  absolute 
and  notorious  insolvency  as  leaves  no  doubt  of  the  fact.  [See  Clark  v« 
Minton,  2  vd.  185.] 

Motion  for  a  new  trial. 

The  action  was  brought  in  Georgetown  district,  and  tried  before 
Smith,  J.     It  was  against  the  defendant,  as  indorser  of  a  promis* 
8ory  note,  made  by  J.  Taylor  to  Ford,  and  by  him  indorsed.     The 
note  was  payable  in  sixty  days  from  the  date,  and  became  due  1st 
April,   1805.      It  wus  given  to  Kiddell,  instead  of  another  note 
made  to  him  by  Ford,  in  March,  1805.    A  witness  proved,  that  ia 
June,  1805,  Kiddell  shewed  him  a  letter  from  Taylor,  concerning 
the  indorsed  note,  in  which  he  apologized  to  Kiddell  for  failing  to 
make  payment,  and  requested  further  iodulgence  of  sixty  days,  or 
thereabouts ;  and  Taylor  expressed  an  acquiescence  in  that  request. 
The  same  witness  mentioned  these  circumstances,  soon  after,  to 
Ford,  at  the  same  time  observing,  that  Ford  ought  to  pay  the  money  ; 
to  which  Ford  replied,  that  he  would  have  done  so,  had  Kiddell 
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vied  diligence  to  get  the  money  from  Taylor,    There  was  no  proof  ^^^' 
that  Kiddell  had  applied  to  Taylor  for  payment  within  a  reasonable  ^^^^^^^ 
time,  to  obtain  payment  of  the  note,  and  had  given  due  notice  of    Kiddell 
Taylor's  failure  to  pay.    But  there  was  evidence  to  prove  that      j.^ 
Kiddell  had  sued  Taylor,  and  recovered  judgment    This  suit  was 
commenced  in  May,  1807.    It  was  also  proved,  that  execution 
having  issued  pursuant  to  said  judgment,  the  sheriff  seized  pro- 
perty in  virtue  thereof,  belonging  to  Taylor,  whioh  he  was  about  to 
sell,  when  Kiddell's  attorney  interposed,  and  put  off  the  sale,  on 
the  ground  that  the  property  seized  in  execution,  was  under  mort- 
gage,  and  the  mortgagees  were  willing  to   give  indulgence.     Ver« 
diet  was  for  the  plaintiff.     Taylor  was  known  to  be,  or  was  rather 
beheved  to  be,  insolvent. 

5th  Jan.  181 5.  All  the  judges  present.  Richabdson,  in  support 
of  the  motion.  The  evidence  proved  indulgence  for  sixty  days ; 
and  there  was  no  evidence  to  prove  diligenl:e  to  obtain  payment, 
nor  of  notice  to  the  indorser,  until  after  a  lapse  of  sixty  days. 
There  was  no  proof  of  a  demand  of  payment  of  the  maker,  and 
notice  to  the  indorser  within  a  reasonable  time.  Insolvency  of  the 
maker  will  not  do  away  the  necessity  of  notice.  But  if  it  would, 
there  was  not  sufficient  evidence  of  insolvency.  The  evidence 
should  prove  a  total  and  undoubted  insolvency,  not  a  reputed  one, 
or  an  insolvency  founded  on  vague  report.  Quoted  Chitty  on  Bills, 
166.  2  Bay,  217.  The  case  of  the  Administrator  of  Minton 
ads.  CJark,  in  this  court.     (See  2  vol.  185.) 

Smoifs,  contra^  It  is  not  material  how  notice  is  given  ;  it  is  , 
only  necessary  that  it  should  appear  that  the  indorser  had  notice, 
or  was  informed  of  the  refusal  or  neglect  of  the  maker  of  the  note 
to  make  payment  upon  request,  within  a  reasonable  time.  The 
time,  a  matter  of  fact,  triable  by  the  jury,  subject  to  the  rules  of 
law.  2  DaU.  49.  2  Wash.  231.  Kiddell  lived  in  Charleston, 
Taylor  near  Georgetown.  The  action  is  for  damages.  The  jury 
are  to  give  damages  in  proportion  to  the  loss  sustained  by  reason  of 
want  of  notice.  This  loss  was  not  proved ;  none  was  occasioned 
by  want  of  earlier  notice.  The  maker  was  insolvent.  The  <mui 
frobandi  is^thrown  on  the  holder  to  prove  notice,  or  what  is  equal, 
an  insolvency.  The  insolvency  was  proved.  There  was  evidence 
thereof  which  the  yxry  was  entitled  to  decide  on,  and  they  did  so. 
A  new  credit  was  given  to  the  maker  by  the  indorsee,  which  ab- 
•solved  the  indorser  from  further  liability.  Demand  and  refusal 
ought  to  be  presumed  from  the  evidence  produced  although  not  di* 
^^ectly  proved* 
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^^815^'      Jan.  7th,  1815.    Colcock,  J.    It  does  not  appear  that  there  was 

^^_^^^^.  sufficient  evidence  of  a  demand  on  the  maker  of  the  note,  aod  no- 

KiddeH    ^ce  of  non-payment  to  the  indorsori  within  any  time,  or  if  any, 

J^'        within  a  reasonable  time.    Notice  ought  to  be  sufficient,  although 

it  need  not  he  formed.    Besides,  there  was  evidence  of  indulgence 

given  by  the  ittdorsee,  which  seems  sufficient  to  exonerate  the  in« 

dorser.    The  evidence  of  insolvency  was  not  complete,  even  if  the 

insolvency  of  the  maker  can  be  considered  as  sufficient  reason  to 

excuse  want  of  notice.    He  was  of  opinion  the  molioB  ought  to  be 

granted. 

NoTT,  J.,  was  of  a  different  opinibn*  Our  courts  have  decided 
that  the  known  insolvency  of  the  maker  shall  be  a  sufficient  cause 
for  dispensing  with  the  formality  of  notice.  Taylor,  the  maker, 
was  known  insolvent.  The  fact  was  acknowledged  by  Ford,  the 
indorser.  He  must  have  known  of  the  insolvency  when  he  in- 
dorsed the  note.  If  he  did  know  thereof,  and  Kiddell,  the  in> 
dorsee,  did  not,  it  was  a  fraud.  It  may  be  presumed  (hat  the 
indorser  had  reasonable  notice.  The  evidence  warrants  such  a 
presumption.  The  evidence  of  giving  further  time  to  the  indoraer 
to  pay  the  note,  after  it  became  payable,  is  slight,  and  not  to  be 
relied  on. 

Bbevabd,  J.  In  order  to  fix  an  indorser,  it  is  necessary  ia 
general  that  the  holder  should  ^demand,  or  use  due  diligence  to  ob- 
tain payment  of  the  maker,  as  soon  as  the  note  becomes  payable-; 
and  on  default  of  payment,  should  use  due  diligence  in  giving  notice 
thereof  to  the  indorser,  and  of  his  intention  to  have  recourse  to 
him.  It  is  also  usual  to  state  in  the  declaration,  a  demand  on  the 
maker,  his  refusal  to  pay,  and  notice  to  the  indorser ;  but  there  may 
he  circumstances  which  will  excuse  actual  presentment  and  noticet 
or  which  may  be  considered  equivalent  thereto. 

It  has  been  decided  in  our  courts,  that  the  payee  of  a  note  ia* 
dorsing  it,  knowing  the  insolvency  of  the  maker,  cannot  insist  on 
notice.  In  England,  it  has  been  ruled  otherwise,  and  that  a  known 
bankruptcy  is  not  equivalent  to  a  demand,  or  notice.  2  H.  Black- 
stone,  609.  It  is  the  general  understanding  of  the  parties,  when 
negotiable  paper  is  indorsed,  that  the  legal  consequences  shall  at« 
tach,  and  that  an  indorser  is  entitled  to  all  the  privileges  of  that 
character.  The  necessity  of  a  demand,  notwithstanding  the  bank- 
ruptcy of  the  oiaker,  or  acceptor,  in  order  to  charge  the  indortert 
or  drawer,  is  founded  solely  on  the  custom  of  merchants,  it  is  said, 
and  that  the  courts  cannot  change  the  custom.  8  East.  242.  In 
this  State,  however,  the  rule  hus  been  relaxed,  and  it  has  been  de* 
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termhiecl  that  a  known  baokruptcy  shall  be  equivalent  to  a  demand  ^^^^' 
and  notice*  The  case  of  Clark  v.  The  Administratrix  of  Miuton* 
which  was  decided  in  the  Constitutioaal  Court  of  Apjieals,  at  Co- 
lambia,  in  April,  1807,  (2  vol.  185,)  established  that  distinction. 
The  case  was  tried  before  myself,  in  the  Court  of  Common  Pleas 
for  Kershaw  district ;  the  action  wcCs  against  the  indorser's  adminis. 
tratriz,  upon  a  note  made  by  Douglass,  payable  (he  Ist  April,  1802, 
bearing  date  September,  1800.  It  did  not  appear  when  it  was  in* 
dorsed,  in  fact,  otherwise  than  by  the  indorsement  itself,  which  was 
elated  September,  1800 ;  the  declaration  was  in  the  usual  form.  It 
appeared  in  evidence,  that  Douglass,  the  owker,  became  insolvent* 
and  was  declared  a  bankrupt,  the  0th  of  November,  1801 ;  (hat  he 
left  the  State  in  a  vessel  bound  to  Liverpool,  in  February,  1802, 
and  that  he  landed  in  Jamaica,  where  he  afterwards  remained ; 
also,  that  he  was  reputed,  and  generally  believed,  to  be  ineolveot 
from  the  time  of  going  off  the  State.  No  evidence  was  given  of 
demand,  or  due  diligence  to  get  payment  from  the  maker,  nor  any 
notice  to  the  indorser,  of  the  indorsee's  intention  of  resorting  to 
him ;  a  motion  fur  a  nonsuit  was  overruled,  and  the  plaintiff  had  a 
verdict.  I  held,  that  under  the  circumstances  of  the  case,  it  waa 
not  incumbent  on  the  plaintiff  to  prove  auy- demand  of,  or  diligence 
to,  obtain  payment.  It  was  not  pretended  that  the  evidence  to 
excuse  the  want  of  notice  could  be  rebutted. 

After  hearing  arguments  for  a  new  trial,  the  whole  court, 
Gbikki,  Watibs,  Bat,  Trbxevant,  and  Wilds,  Js.,  confirmed 
the  law  aa  laid  down  by  the  District  Court ;  and  Judge  Watibs,  in 
.  delivering  the  resolution  of  the  court,  said  that  the  strict  rule  of  the 
English  law  had  been  often  departed  from,  and  particularly  in  the 
case  of  Eiddell  v.  Peronneau,  which  had  been  decided  in  Charles* 
tea  many  years  before ;  he  further  declared,  that  a  known  4Minko 
mptoy  or  iasolvency  was  equivalent  to  demand  and  notice,  and 
ibat  no  good  reasoD  could  be  assigQed  to  the  contrary.  I  am  not 
duipoeed,  however,  at  present,  to  carry  the  doctrine  farther  than 
uree  done  in  the  case  of  Clark  v.  Minton's  Administratrix.  There 
was  DO  proof  of  bankruptcy  in  this  case,  nor  of  an  absobite  ia» 
^aJTod  insolveQoy«  ander  the  insolvent  debtor's  or  prison  baood's  * 
acts. 

It  has  been  said  that  Taylor's  insolvency  was  known  to  Ford,  at 
the  time  the  note  was  indorsed,  and  that  be  acknowledged  it ;  hot 
I  waa  not  satisfied  that  such  an  insolvency  was  understood,  as  wonld  * 
be  equivalent  to  a  declared  bankruptcy,  or  insolvency  of  record; 
beaitiii,  a  dma  may  acquire  property  afier  being  inaolvent;  st  ought 
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^816***'  ^^  ^  "°  "^®'  insolvency  at  the  time  the  money  becomes  payable,  to 
excuse  the  want  of  ordinary  diligence.  In  the  present  case,  there 
was  no  sufficient  evidence  of  such  insolvency  ;  there  was  no  suffi- 
cient evidence  of  due  diligence  to  demand  payment  of  the 
maker  of  the  note,  or  of  notice  to  the  indorser,  to  satisfy  me  that 
the  plaintiff  was  entitled  to  the  verdict  he  has  obtained.  Besides,  I 
am  not  certain  that  the  indorsee  did  not  give  credit  to  the  maker, 
and  allow  him  further  time  for  payment.  If  he  did  so,  the  indorser 
is  absolved  from  all  responsibility.  I  think  the  circumstances  of 
the  case  are  strong  to  warrant  that  presumption.  If  I  were  euro 
that  the  jury  decided  this  point  in  favor  of  the  plaintiff  upon  a  fair 
and  full  consideration  of  the  evidence,  I  should  not  venture  upon 
this  ground  to  set  aside  the  verdict ;  but  I  incline  to  think  it  might 
have  been  overlooked,  attending  toother  points  which  were  brought 
more  strikingly  to  their  notice. 

I  do  not  feel  myself  at  liberty  to  presume  fraud  on  the  part  of  the 
indorser.  The  circumstances  of  the  case  do  not  authorize  the  be- 
lief of  fraud,  which  ought  to  be  sufficiently  proved,  and  ought 
never  to  be  presumed.  He  might  have  known  of  Taylor's  general 
want  of  means  to  pay  his  debts,  without  knowing  that  he  was  ut- 
terly insolvent ;  many  men  are  deemed  insolvent  on  account  of 
their  involved  circumstances,  and  want  of  active  funds,  who  are, 
nevertheless,  far  from  a  state  of  legal  insolvency  ;  and  this  might 
have  been  Taylor's  case,  when  the  note  in  question  was  indorsed, 
for  any  thing  that  appears  to  the  contrary  from  the  evidence  re- 
ported. Upon  the  whole,  I  am  of  opinion,  that  the  defendant  ought 
to  have  another  opportunity  of  contesting  the  justice  of  the  plain-  • 
tiff's  demand,  and  the  legal'  propriety  of  the  verdict  in  question. 

Bay,  J.,  was  opposed  to  a  new  trial.  The  case  of  the  Admi- 
nistratrix of  Mioton  ads.  Clark,  was  the  case  of  a  notorious  de- 
clared bankruptcy.  But  though  a  mere  reputed  insolvency  will 
not  dispense  with  notice,  yet,  in  this  case,  it  appears  that  the  in- 
dorser  did  certainly  know,  when  he  indorsed  the  note,  Taylor  would 
not  be  able  to  pay  it  when  it  became  due.  In  this  he  acted 
fraudulently,  and  this  may  fairly  be  presumed  from  the  evidence. 

Gbimkb,  J.,  was  of  opinion  a  new  trial  ought  to  be  granted. 
The  proof  is  not,  by  any  means,  sufficient  that  Taylor  was  really 
and  totally  insolvent,  nor  that  Taylor  was  acquainted  sufficiently 
with  bis  circumstances,  to  know  that  he  was  insolvent  when  the 
note  was  indorsed.  But  suppose  he  became  solvent  aAerwards  1 
Would  his  prior  insolvency  excuse  the  necessity  of  notice  7  The 
report  of  a  man's  insolvency  cannot  be  considered  safficient/eTi. 
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deoce  of  the  fact.  The  evidence  of  due  diligence  to  obtain  pay.  ^^gj^' 
inent  of  the  maker  was  not  sufficient  to  authorize  the  presumption  ,^^y,^^/ 
that  it  was  used,  but  the  contrarjr.  Cbaidon 

New  Uial  granted.  .^^^^ 

Calder  Sk 
Go. 
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AirrHomr  Chardon  v.  Oliphaivt,  Caldsb  dc  Co. 

After  the  dissolution  of  a  copartnerriiip,  the  admission  of  a  debt  by  one 
partner  is  not  sufficienti  of  itself,  to  charge  the  other  partners,  and  no 
act  can  be  done  by  one  which  would  bind  the  rest,  unless  under  special 
circumstai^ces. 

Motion  for  a  new  trial.  Assumpsit,  to  recover  the  amount  of  a 
book  debty  tried  in  Charleston,  before  Judge  Grimks. 

The  plaintiff's  books,  and  especially  the  book  containing  the 
original  entries  of  the  several  items  of  merchandize  charged  to  the 
defendants  by  the  plaintiff,  was  required  by  the  defendants  to  be 
produced  in  evidence,  which  was  not  done,  nor  was  the  person 
wJio  charged  the  goods,  and  made  the  same  entries,  produced  as  a 
witness,  nor  examined  by  commission.  It  appeared  that  the  plain- 
tiff lived  in  Philadelphia,  and  defendants  in  Charleston,  when  the 
goods  were  charged.  James  Nicholson,  Esq.,  testified  on  the  part 
of  the  plaintiff,  that  he  heard  Oliphant,  one  of  the  defendants,  ac- 
knowledge the  receipt  of  the  articles  charged  in  an  account  pre- 
sented to  him,  bein^  an  account  similar  to  that  which  is  the  founda- 
tion ol  this  action.  But  this  happened  some  years  aAer  the  copart- 
nership of  Oliphant,  Calder  ds  Co.  had  been  dissolved,  and  af\er 
Oliphant  had  become  insolvent.  It  also  appeared,  that  Oliphant 
and  Calder  had  disagreed,  and  were  on  ill  terms  when  the  suit  was 
brought.     Also,  that  Calder  was  the  only  solvent  partner. 

The  case  was  submitted  without  argument. 

Per  curiam.  7th  Jan.  1815.  The  evidence  was  not  sufficient, 
nnder  the  circumstances  of  the  case,  and  ought  not  to  have  been 
admitted  after  the  dissolution  of  the  partnership,  to  charge  thn 
concern.      At  any  rate  the  books  of  account  ought  to  have  been 
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^815!"^  prodoced  in  evidence^  or  else  their  non-prodactioa  satisfaciorily 
^^p,^^,^^^  Accoooted  for. 

ClMmUm  [CoLcocKf  J.  This  action  was  bronght  to  recorer  the  valoe  of 
OliDbaiit.  ^^^^^  goods  said  to  have  been  sold  and  delivered  hj  the  plaintiff 
CtMer  A  to  the  defendants^  and  the  evidence  offered  to  support  it  was  the 
^®'  declaration  of  one  of  the  co-partners,  who  had  become  insolvent ; 
which  declaration  was  made,  too,  a  long  time  after  the  dissolution 
of  the  co-partnership.  It  was  contended  on  behalf  of  the  defend- 
ants, or  rather  the  only  one  who  was  said  to  be  solvent,  that  if  the 
books  of  original  entry  of  the  plaintiff  were  produced  and  examined, 
it  would  appear  that  the  goods  were  deUvered  to  another  person  ; 
and  generally,  that  the  evidence  was  insufficient  to  prove  the  sale 
and  delivery*  It  must  be  supposed  that  the  jury  thought  that  the 
acknowledgment  of  one  co-partner  would  as  effectually  bind  the 
firm  as  that  of  an  individual  would  bind  himself;  but  in  this  they 
were  misinformed,  for  it  is  clear,  thut  after  the  dissolution  of  a  oo- 
partnership,  00  act  could  be  done  by  one  which  would  bind  the 
rest,  unless  under  special  circumstances :  much  less  can* the  vague, 
loose  declaration  of  one  co-partner  be  permitted  to  operate  against 
the  rest ;  but  no  reason  has  been  given  for  this  attempt.  .  From  the 
general  rules  of  evidence  in  such  cases,  the  books  of  original  entry 
should  have  been  produced,  or  evidence  of  the  delivery  of  the  goods. 
I  am  of  opinion  a  new  trial  should  be  granted.] 
New  trial  granted. 

* 

1Mb*  After  the  partnenhip  dissolved,  the  acknowledgment  of  ene  of  the 
partners  was  held  sufficient  to  take  the  demand  oat  of  the  statute  of  Umitationa. 
6  Johns.  207.  Smith  v.  Ludlow.  See  Doug.  652.  2  ^.  BL  Rep.  340.  An 
admission  of  one  partner  after  the  dissolution  of  the  partnership,  concerning  a 
joint  contract,  made  during  the  partnership,  was  allowed  in  evidence  to  charge 
the  00-partners  jointly.    1  Taunt.  103.    Wood  v.  Braddick. 
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Wm.  Alvton,  SeQ'fi  Vi  N*  Huooin8«  Sherifil  Aliton 

▼. 

Hottiu* 
Where  special  damages  are  not  laid  in  the  declarationi  the  plaintiff  10  not      ^* 

entitled  to  lecover  any ;  for  to  allovir  consequential  damages  in  each  a 

case,  would  be  to  allow  a  party  to  be  taken  by  surprise. 

A  witness,  whose  interest  is  equal  on  both  sides,  is  competent ;  and  the 

objection  to  his  competency  goes  only  to  his  credibility,  of  which  the 

juiy  are  to  judge. 

Motion  for  a  new  trial. 

Action  of  trespass  vi  et  armis,  for  taking  a  Quantity  of  lumber  ill 
a  raft,  tried  in  the  Court  of  Common  Pleas  of  Georgetown  district, 
before  Skith,  J.    Verdict  for  the  plaintiff. 

It  appeared  in  eiudence,  that  a  judgment  had  been  obtained  for 
(700;  whereupon  a^./a.  issued  against  M.  und  W.  Knight.  The 
execution  was  lodged  in  the  defendant's  office,  as  sheriff,  the  80lh 
January,  1809,  and  he  was  directed  to  seize  in  Execution,  a  raft  oi 
rafls  oi  lumber,  which  the  said  Knights  were  to  send  down  to 
Georgetown  for  sale.  A  raA  was  taken  in  execution,  at  the  plain- 
tiff's landing,  on  Waecamaw  river,  on  the  dlst  January,  1809, 
which  had  belonged  to  the  Knights,  and  which  the  sherifi*  was  in- 
structed  was  then  their  property. 

Moses  Knight,  one  of  the  parties  against  whom  the  execution 
issued,  was  produced  as  a  witness  for  the  plaintiff.  He  was  ob- 
jected to  as  Interested,  but  was  admitted  to  give  evidence  ;  and  he 
swore  that  he  had  sold  and  delivered  the  rafl  in  question  to  the 
plaintiff,  the  26ih  or  27th  of  January,  for  $848,  and  received  pay- 
ment. The  plaintiff  forbid  the  deputy  sheriff,  who  levied  on  th6 
raft,  to  meddle  with  it,  and  that  the  taking  them  awmy  would  be  a 
most  serious  inconvenience.  The  deputy  said  he  was  indemnified, 
and  took  away  the  lumber.    Evidence*  was  admitted  to  prove  that  ^ 

the  pluQtiff  had  purchased  the  lumber  for  the  express  purpose  of 
finishing  a  rice  mill,  and  that  in  consequence  of  the  seizure  thereof 
hy  the  sheriff,  the  plaintiff  was  prevented  from  fioishiog  his  mill, 
for  a  considerable  space  of  time,  whereby  he  suffered  very  great 
inconvenience  and  a  considerable  loss. 

The  judge,  in  charging  the  jury,  observed,  that  in  such  a  case 
they  were  at  liberty  to  indulge  a  latitude,  in  estimating  the  dama- 
Sea*  That  they  were  not  bound  to  give  only  the  value  of  the  lum- 
beTi  at  market  price,  but  might  add  the  value  thereof  to  the  plam" 

▼0&.  in«  24 
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^BlsT^  tiff  at  the  time  it  was  taken,  under  all  the  circumstances  attending 
s^^^y^-^^/  the  seizure,  and  the  coDsequential  loss  sustaiiied  by  the  platntiffi  io 
f^tfu^    consequence  of  being  delayed  in  completing  his  mill. 
HaMiiw,       '^^^^  motion  was  arguod  6lh  January,  1815,  by  Sxxoits,  in  sup- 
port  of  the  motion ;  and  Richabdson,  contra. 

For  the  defendant,  it  was  insisted,  that  the  general  charge  of 
alia  enormia^  in  the  dechration,  will  not  authorize  evidence  of  con- 
quential  damages,  and  that  the  jury  ought  to  have  been  instructed 
to  give  damages  only  for  the  immediate  injury,  for  the  trespass  done, 
according  to  the  circumstances  attending  the  taking,  whether  in 
aggravation  or  mitigation.  Evidence  to  shew  the  character  of  the 
trespass  may  be  given  in  this  action,  but  not  to  prove  consequen- 
^al  damages.  If  consequential  damages  are  claimed,  the  same 
ought  to  be  specially  stated  in  the  declaration,  under  a  per  quod* 
Cited  2  Chitty's  Pleadings,  379.  1  do.  364.  Peake,  p.  46,  02. 
}  l^assach.  T.  R.  47.  4  Johns.  1^.  Kniffht  was  improperly 
admitted  to  testify,  being  interested.  Should  have  been  regarded 
as  a  privy  on  the  record.  He  was  liable  to  the  plaintiff.  The  in- 
terest  in  favor  of  the  plaintiff  was  much  stronger  than  any  interest 
to  countervail  it.  There  was  not  an  equiponderant  interest  on 
both  sides.  The  balance  of  interest  in  favor  of  the  plaintiff  ren- 
dered him  incompetent.    Peake's  Evid.  161*    4  Cranch,  70. 

For  the  plaintiff.  The  evidence  of  consequential  damages  was 
not  objected  to  at  the  trial.  After  the  evidence  was  given,  the  de* 
fendant'9  counsel  objected  to  its  being  consid^fed  by  the.  jury  as  en- 
titled  to,  any  weight,  in  their  es^mation  of  damages.  But  the  evi- 
dence  having  been  allowed  to  go  to  the  jury,  they  had  a  rigl^t  to 
take  the  same  into  consideration,  in  awarding  satisfaction  for  the 
injury  complained  of.  Knight's  testimony  was  properly  admitted. 
He  had  no  interest  in  the  event  of  the  cause  either  way  i  but  if  it 
was  not  lega|][^  administered,  still  a  new  trial  ought  not  to  be  granted 
on  that  account,  because  the  facts  he  deposed  to  were  proved  by 
#  other  evidence.    The  damages  were  not  excessive*    2  Wiis,  4Q^^ 

CoLcocK,  J.  This  action  was  brought  for  the  taking  and  carry- 
ing away  of  a  certain  raft  of  lumber.  The  plainti?  had  bought 
the  rail  of  one  Knjght,  and  it  was  taken  by  the  sheriff  on  a^*  Jiu 
which  had  been  lodged  io  bis  office  against  the  said  Knjght«  The 
raft  was  valued  at  three  hundred  and  forty-eight  dollars,  and  the  ji|f  j~ 
found  a  verdict  for  the  plaintiff  for  seven  hundred  dollars.  The  piMQ* 
tiff  pfpved  the  sale  by  Knight,  and  the  taking  and  carrying  away 
by  the  sheriff,  and  also  that  he  suffered  injury  in  cons^q^ence  of 
the  w^  taking,  being  then  engaged  in  building  a  valiwble  poundiDg 
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mill,  vhicb  was  delayed  by  the  lose  of  the  raft.  On  the  part  of  ^^^ 
the  defendanti  it  was  contended,  that  Knight  was  incompetent, 
being  interested ;  and  that  no  consequential  damages  could  be  re« 
covered  in  this  action.  As  to  the  first  ground,  I  think  Knight  a  com- 
peteot  witness.  When  the  law  speaks  of  an  interest  which  shall 
exclude  one  from  being  a  witness,  it  means  a  pecuniary  interest ; 
and  the  pecuniary  interest  of  Knight  could  not  have  been  affected, 
for  be  was  indebted  to  both  the  plaintiff  and  defendant,  and  woukl 
get  a  credit  from  whichever  of  them  prevailed.  On  the  second 
ground,  I  think  there  should  be  a  nenr  trial,  for  no  consequential 
damages  should  have  been  given  in  evidence  in  this  form  of  action ; 
but,  if  any  had  resulted,  a  separate  action  should  have  been  brought 
for  that*  The  ofta  enormia  embraces  only  such  acts  as  are  done 
at  the  time  the  trespass  is  committed,  or  in  the  commission  of  it ; 
as  if  in  breaking  into  the  close,  the  trespasser  should  beat  the  owner, 
this  would  he  included  in  the  dia  enormia.  But  that  the  delay 
which  took  place  in*  the  building  the  plaintiff 's  machine,  and  the 
consequential  loss  of  toll,  should  have  been  made  the  subject  of 
coosidaration,  is,  in  my  opinion,  contrary  to  the  established  doctrine 
on  this  subject.  See  1  SeU,  and  the  cases  there  referred  to,  page 
454.  **  If  the  injury  be  occasioned  by  the  act  of  the  defendant  at 
the  time,  or  the  defendant  be  the  immediate  cause  of  the  injury^ 
trespass  vi  et  armis  is  the  proper  remedy  ;  but  where  the  injury  is 
not  direct  and  immediate  on  the  act  done,  but  consequential  only, 
Chen  the  remedy  is  by  an  action  on  the  case.*'  It  is  highly  impor- 
tant that  this  distinction  should  be  observed,  for  how  else  can  a  de- 
feudant  come  prepared  to  defend  himself.  In  this  case  the  defend- 
ant could  not  imagine,  from  the  form  of  action,  that  any  other  point 
would  arise  than  this,  whether  the  execution  in  his  office  bound  the 
property  before  the  sale.  It  was  not  alleged  that  the  taking  was 
accompanied  with  any  aggravating  circumstances  ;  but,  on  the 
contrary,  it  was  stated  by  defendant  to  be  an  act  of  duty  as  he 
thought.    I  am  of  opinion  a  new  trial  should  be  granted. 

NoTT,  J.  The  testimony  of  Knight  was  properly  admitted. 
The  efidence  to  prove  consequential  damages  was  not  objected  to 
at  the  trial,  and,  therefore,  might  be  considered  by  the  jory.  The 
judge's  charge  was  warranted  by  the  evidence.  •  Therefore  a  new 
trial  ought  to  be  refused. 

Brbvard,^J.  The  action  was  trespass  vi  et  tfrmts,  for  taking 
away  personal  property.  The  declaration  was  general,  without 
Any  aSegatian  of  speeiai  damage.  Evidence  was  submitted  of 
cMsequexitial  damages  to  6xe  plaintiff  arising  firom  Ate  peculiar  eir- 
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^^m^'  ctinwtances  of  the  case,  from  which  it  appeared  that  the  loinber, 
for  the  wroDgrful  taking  of  which  the  action  was  brought,  was  in- 
tended by  the  plaintiff  to  complete  a  mill  for  pounding  rice,  and 
that,  in  consequence  of  the  injury  complained  of,  the  completion  of 
the  mill  was  delayed,  and  the  plaintiff  greatly  damnified.  The  ad- 
mission  of  this  evidence  was  not  objected  to  ;  and,  for  that  reasou, 
I  am  of  opinion,  the  admission  thereof,  although  improper,  is  not  a 
sufficient  cause  for  granting  this  motion.  But  the  judge,  in  charg- 
ing the  jury  on  this  evidence,  did  instruct  them,  that  they  might  le- 
gally increase  the  compensation,  by  way  of  damages,  for  the  tres- 
pass committed,  by  taking  into  their  consideration  the  value  of  the 
lumber  to  the  plaintiff,  under  the  particular  circumstances  of  the 
case,  and  the  loss  he  sustained  in  consequence  of  his  mill  remaining 
idle  for  want  of  the  materials  in  question,  which  were  purchased 
for  completing  it.  I  am  of  opinion,  that  this  direction  to  the  jury 
was  wrong ;  and  that  a  new  trial  ought,  in  consequence  thereof, 
to  be  granted.  It  cannot  be  fairly  presumed  that  the  jury  were  in- 
different to  this  direction,  and  that  they  did  not  award  damages  as 
well  for  the  consequential  loss,  as  for  the  violent  taking  of  the  lam- 
ber,  which,  upon  the  record  in  this  case,  they  were  not  authorized 
to  do,  the  consequential  injury  not  being  specially  alleged  in  the  * 
declaration,  as  it  ought  to  have  been,  if  it  could  be  compensated  in 
this  form  of  action  at  all ;  for  a  plaintiff  cannot  give  in  evidence, 
or  recover  damages  in  this  action,  for  any  injury  for  which  action 
lies,  unless  it  is  expressly  charged  in  the  declaration,  under  the 
general  charge  of*'  other  enormities  done.**  He  may  give  evidence 
of  the  manner  of  committing  the  trespass  in  aggravation,  or  oat- 
rages  accompanying  the  same,  as  insulting  a  wife  or  child,  tossing 
about  goods,  &c.,  but  not  of  any  loss  consequentially  resulting  from 
the  trespass  complained  of.  The  reasons  which  support  this  rate 
are  founded  in  obvious  policy  and  justice* 

Bat,  J.,  was  against  a  new  trial ;  concurred  with  Norr,  J.  la 
this  action  only  the  mercantile  value  of  the  chattel  cannot  be  the 
measure  of  damages.  All  circumstances  connected  with  the  un- 
lawful seizure  and  taking,  ought  to  be  considered.  The  circnm- 
stantial  value  of  the  thing  ought  to  be  estimated.  The  real  value 
thereof  to  the  party  at  the  time. 

Grxxkz,  J.,  agreed  with  CoLcocXy  and  Bbbvard,  Js. 

New  trial  granted. 

NoU.  The  ioj  aiy  for  which  an  action  of  trespaas  vi  et  mrmu  is  brought,  mnut 
bespecially  alleged  in  the  declaration;  1  Sid.  2^ ;  Cro.  J.  534 ;  onleas  the  iqjniy 
wnMMeztmpiumsa.    J^,    Asin  that  case  it  would  moke  the  record  iadeoeot. 
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«iiawoBld  not  betr  another  actum.    A.    Sea  Ld.  Raym.  606, 110, 1583.    The  Cm.  Camt, 
plaiatiff  cannot  prb  evidence  of  any  injary  for  which  this  action  does  iioC  lie,       ^^'^' 
anlefli  it  be  ezpreasly  charged  in  the  declaration.    Cro.  J.  534.    3  Wiht  292.  "^^^^^^"^^ 
Bot  the  plaintiff  may,  after  proving  the  principal  injury  charged  in  the  deelara-  Woodwaw 
tioD,  give  evidence  of  any  other  injury  therein  also  charged,  for  which  this  action   pmuiiiu 
does  not  lie,  in  aggravation,  to  ahew  the  enormity  of  the  trespass,  as  tossiog 
CQodSydke.    I8alk.642. 


CONSTITUTIONAL  COURT,  COLUMBIA,  APRIL,  1816. 

(Present— Judges  Johh  FavoUvrkauv  Gbimxi,  Elihu  Hall  Bat, 
Joseph  Buxvard,  William  Smith,  Abraham  Nott,  and  Chabuui 
JoHxs  CoLcooK,  Esquires.) 

John  Woodwabd  v*  AdmiDistrators  Johh.  Dbbhhan. 

'IVhere  s  promissory  oote  is  payahle  on  demand,  the  consideration  is  exe- 
coted,  and  a  precedent  debt  is  created ;  and  in  such  case  the  bringing 
of  the  action  is  a  sufficient  request,  and  a  tender  of  the  money,  alter  ac- 
tion brought,  would  be  too  late. 

And  on  such  a  note,  where  the  plea  of  the  defendant  was,  that  he  did  not 
pnxnifle  within  four  years,  it  was  held  by  Bbbvabd,  J.,  that  requiring 
proof  of  the  plaintiff,  that  such  demand  was  made  after  the  promise, 
•yna  tiayelling  out  of  the  issue. 

Hotion  to  set  aside  decree  on  summary  process,  and  order  a  non* 
•uit 

Plaintiff  «aed  on  a  promissory  note  of  hand,  made  to  him  by 
the  intestate.  Plea,  non  assumpsit  within  four  years.  The  note 
being  produciid,  appeared  to  be  payable  on  demand,  and  there  was 
no  evidence  of  a  demand  until  the  process  was  sued  out.  There 
was  not  any  evidence  given  of  a  promise  within  four  years  from 
ihe  date  of  the  note. 

D.  R.  Etans,  Esq.,  sitting  as  judge,  decreed  for  the  plaintiff^ 
being  of  opinion  that  the  ^statute  of  limitatioos  did  not  attach  on 
aach  a  cause  of  action,  until  a  demand  is  first  made  of  payment. 

The  case  was  submitted  on  the  briefs,  10th  December,  1814* 
Cur.  odv.  tmtt. 

seth  Apiil,  1815,    The  foDowing  opinion  of  Bbsvasd»  J.> 
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Cm-CoHff,  geems  to  contain  the  sobstance  of  the  opinions  deUfored  by  all  the 

^^^^^^^.^  other  judges. 

Woedward      Where  a  promissory  note  is  payable  on  demand,  the  considera- 

^  ^'        tion  is  executed,  and  a  precedent  debt  or  duty  is  created.    The 
Dnimaii.  •  t  u 

debt  and  the  promise  exist  at  the  same  ume      In  sucti  case 

the  bringing  of  the  action  is  a  sufficient  request,  and  a  tender  of  the 
money  after  action  brought  would  be  too  late.    If  the  plaintiff's 
action  did  not  accrue  until  after  demand,  a  special  demand,  or  no- 
tice, ought  to  have  been  averred  in  the  declaration,  as  parcel  of  the 
contract,  and  must  haye  been  proved  as  matter  of  substance  at  the 
trial.     If  the  promise  had  been  of  a  collateral  thing,  and  no  duty 
was  created  until  demand,  the  omission  of  such  an  averment  would 
be  fatal,  and  the  general  averment  of  licet  8<Bpe  requisUus  would 
not  be  sufficient.     1  Str.  86.    5  D.  and  E.  409.     Doug.  670. 
Wides,  632.    But  no  such  averment  was  necessary  in  the  present 
case.     The  debt  was  due  at  the  time  of  the  promise,  and  did  not 
accrue  upon  demand,  or  notice.     No  actu&l  request  was  necessary 
to  entitle  the  plaintiff  to  bring  his  action ;  and,  therefore,  it  was 
Dot  necessary  in  pleading  the  statute  of  limitations  to  plead  quad 
actio  non  accrevit  infra  quatuor  annos.   Bull.  N.  P.  151.  1  Sannd. 
88,  note  by  Wms.  2.     The  plea  in  this  case  was,  that  the  defendant 
did  not  promise  within  four  years,  on  which  issue  was  taken.     Re- 
quiring proof  of  a  demand  after  the  promise,  t^as  travelling  out  of 
the  issue,  and  making  the  plaintiff's  .case  depend  upon  a  circum- 
stauce  foreign  to  it    If  it  was  necessary  to  prove  a  demand,  it 
was  necessary  that  it  should  have  been  averred  in  the  deeJacatioo» 
and  the  omission  of  such  an  averment  ought,  or  miglht  have  been 
taken  advantage  of  by  demurring.    It  might  also  have  been  taken 
advantage  of  by  a  motion  in*  arrest  of  judgment.     But  as  it   was 
not  necessary  to  aver  or  prove  a  demand,  no  such  advantages  could 
be  taken.     The  promise  and  the  debt  being  co-existent,  the  act  of 
limitations  began  to  run  from  the  time  of  the  promise.    The  mo- 
tion, however,  is  for  a  nonsuit,  which,  I  think,  cannot  be  granted. 
The  issue  was  on  a  matter  of  fact,  which  either  party  might  have 
claimed  to  try  by  a  jury.    The  judge  was  to  exercise  his  dttcro* 
tion  in  adjudging  the  point,  and  trying  the  fact.    It  appears  to  mo 
the  plaintiff  was  eutitled  to  a  decree. 

It  would  now  be  too  strict  to  say,  that  the  court  will  not 
grant  what  the  defendant  has  not  applied  for.  The  most  atten. 
tive  counsel  may  sometimes,  in  the  hurry  of  business^  oa  the 
circuity  and  for  want  of  time,  mistake  or  neglect  a  point  in  ham 
bneC     Whine  this  sppeara  to  be  the  case^  and  where  jintace 
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caa  be  promoled  without  any  material  inconvenienoe,  or  lembar-  ^^^V"^' 
rassmeot,  I  thick  the  court  may,  aud  ou^ht  to  supply  the  defect,  ^^^^^^^^^^ 
Bod  correct  the  error,  or  allow  the  aame  to  be  done ;  and  espe*  Brown  6l 
cially,  if  the  name  idiould  relate  to  a  mere  matter  of  form.  ^^' 

Roe*. 


CONSTITUTIONAL  COURT,  COLUMBIA,  APRIL,  1815. 

Wh.  Brown  &  Co.  v.  John  W.  Rees. 

The  law  conntenances  the  assignment  of  soch  choses  in  action  as  honds 
and  notes  negotiable,  but  not  such  unliquidated  demands  as  open  book 
debts ;  and  such  an  assignnient  only  operates  as  an  authority  or  power 
of  attorney,  to  receive  the  money  for  his  principal,  and  a  receipt  irom 
the  creditor  will  discharge  the  debtor,  even  after  notice  of  assignmenL 

Motion  to  set  aside  a  neosuiL 

Assampsit  on  a  book  account     It  appeared  that  there  wae.due 

to  Ihe  plaiotiA,  prior  to   tbo  16th  April,  1811,  the  sum  of  $219, 

and  that  an  that  day  the  plainlifTs  assigned  the  debt  to  Turner  Stark* 

of  which  assignment  the  defendant   had  notice*     The  dofendaal 

pleaded  the  general  issue,  and  gave  ia  evidence  a  leceipt  in  these 

words :  ^  Received,  April  11,  1812,  from  John  W.  Rees,  five  shiU 

lioga,  IB  full  to  this  date.     Signed,  Wm.  Brown  &  Co,"    It  was 

eoatepded  for  the  plaintifib,  that  this  receipt  could  not  opei«tte  tq 

the  prejudice  of  the  assignee,  as  it  was  obtained  from  the  nominal 

plaintiffs  subsequent  to  notice  of  the  assignment.     Smith,  J.,  who 

presided  at  the  trial,  held,  that  whatever  might  be  the  doctrine  as 

to  the  assignment  of  bonds,  it  would  not  apply  to  open  accounts, 

and  that  the  release,  even  after  notice  of  the  assignment,  would  be 

good*     The  plaintiffs  submitted  to  a  nonsuit,  with  leave  to  move  to 

eel  it  aside.    There  was  no  formal  notice  of  the  transfer.    Reea 

beard  of  it  casually. 

27th  April,  1815.  Blandutg,  in  support  of  the  motion,  con* 
tended,  that  this  assignment  ought  to  be  protected  by  the  law, 
equally  with  that  of  a  bond.  The  assignee  has  an  equity,  which 
will  authorize  th^  courts  of  law  to  interpose  in  cases* where  a  set 
off  ia  the  matter  of  defence.  3  Bay»  245.  1  Bos.  and  Pul.  447. 
3  Johitt.  425.    1  Johns.  532. 
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^*iiu?"*'      iV  curiam*    Judge  Bay,  absent  from  iDdispositioD.    The  ef i^ 
^^^^^^^  denee  of  notice  appears  to  be  insufficient    This,  however,  would 
Browoib  b^^®  ^^^  ^  ^^^^  for  the  jury.     The  courts  have  never  gone  the 
Co.       length  of  protecting  such  assignments  as  this.    The  law  counte-r 
Hees.      nances  and  regulates  the  assignment  of  such  chdses  in  action  as 
bonds  and  notes  not  negotiable ;  but  not  such  unliquidated  demand* 
as  open  book  debts,  which  may  be  liable  to  errors  and  disputes. 
Although  it  may  be  against  good  faith,  the  receipt  of  payment  by 
Brown  dc  Co.,  after  they  had  assigned  the  debt,  it  cannot  be  so 
considered  on  the  part  of  the  defendant.     Such  accounts  are  not 
properly  assignable  except  in  cases  where  the  rights  of  creditors 
are  at  stake,  and  require  itj  and  the  }/LVr  makes  provision  for  the 
security  of  those  rights ;  or  where  there  may  be  a  fraudulent  col. 
lusion  to  defeat  a  creditor.    Here,  there  appears  to  be  no  necessity 
for  the  interposition  of  the  court.    The  assignee  may  have  re- 
course  to  the  assignor,  for  his  breach  of  contract    It  does  not  ap- 
pear to  be  a  case  of  insolvency.     There  was  no  evidence  of  the 
insolvency  of  the  assignors. 

[NoTT,  J.  A  debtor,  by  open  account,  is  not  bound  to  take  no- 
tice of  a  debt  in  the  hands  of  an  assignee.  Such  an  assignment 
only,  operates  as  an  authority  or  power  of  attorney,  to  settle  the  ac- 
count, and  receive  the  money  for  his  principal.  The  terms  may 
indeed  he  such  as  to  authorize  the  assignee  to  receive  the  money 
to  his  own  use.  But  then  it  is  only  in  the  nature  of  a  contract 
between  the  assignor  and  assignee,  that  he  may  so  receive  it  A 
receipt  from  the  creditor  will  discharge  him.  But  in  this  caee*  it 
does  not  appear  that  he  had  any  notice,  except  so  far  as  mere  ra« 
port  might  be  considered  as  notice.  This  motion,  therefore,  moot 
be  refused.] 
Motion  refused. 
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Plaintiff  had  become  surety  for  defendant,  and  by  way  of  indemnity  took 
his  note  of  hand ;  on  which  he  afterwards  commenced  suit,  but  before 
he  had  paid  the  debt,  for  which  he  had  thus  become  bound.  Held*  that 
the  plaintiff  had  no  cause  of  action  until  he  had  sustained  injury  b^  his 
suretyship;  and  that  a  threatened  injury,  which  might  never  take 
place,  was  not,  of  itself^  sufficient  to  maintain  such  an  action. 

Motion  to  reverse  a  decree  of  Judge  Bas*,  in  the  Circuit  Court, 
Abbeville  district,  on  summary  process. 

The  plaintiff  became  surety  for  the  defeooant  to  re*pay  $50, 
borrowed,  and  took  the  defendant's  promissory  note  of  hand,  tp  be 
used  by  way  of  indemnity.  The  action  was  brought  on  this  note 
before  the  plaintiff  had  suffered,  or  was  iu  any  immediate  danger 
of  sostaining  damage  by  his  suretyship.  But  before  the  trial  oC 
the  cause  he  paid  the  money  due  upon  the  note,  for  the  payment 
of  which  he  had  become  surety.  Decree  for  the  plaintiff  with 
costs. 

For  the  defendant,  it  was  contended  that  the  plaintiff  bad  no 
cause  of  action  when  the  suit  was  brought :  and  that,  at  all  events, 
tbe  coort  eught  to  have  allowed  the  defendant  bis  costs,  as  theie 
was  no  probability  of  the  plaintiff  *s  being  in  any  danger  of  suffering 
by  having  become  the  defendant's  security. 

Bowie,  for  the  plaintiff,  said  that  the  plaintiff  had  received  a  lel« 
ter  pressing  for  payment  of  the  note  he  had  signed  as  surety,  and 
threatening  a  suit.  This  letter  was  in  evidence  at  the  trial  To 
avoid  a  suit  against  himself,  he  cooflmenced  the  present  action^ 
His  being  in  danger  of  sustaining  damage,  entitled  him  to  sue  by 
-way  of  indemnity.     Cited  2  Bay,  145. 

27th  April,  1815.  Nott,  J.  The  plaintiff  had  no  cause  of  ac- 
tion. It  was  agreed  that  the  note  shoaM  not  be  used  but  by  way 
af  indemnity.  To  authorisie  its  being  used,  there  should  have  beea 
a  manifest  danger  of  sustaining  damage  by  reason  of  his  eagaga- 
ment  as  surety. 

SiciTBy  J.,  of  the  same  opinion.    The  action  was  brought  too 
liABtily. 

BasTARB,  J.  The  plaintiff  could  not  bring  suit  on  this  note,  coo- 
mBtmi&jf  with  the  agreement  between  him  and  the  defendant,  wtU 

▼0L«  in.  35 


V. 

Scott. 
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^^•jgg'^  he  had  sustained  an  injury  by  reason  of  bis  suretyship.    It  watf 
s^r\^^^  intended  as  counter  security.    No  claim  to  indemnity  could  arise 
BoitcheU  until  actual  damage  was  suffered.    Here  it  was  only  threatened^ 
Ql^     and  might  never  have  taken  place.    • 
GiuKKBy  J.9  of  the  same  opinion* 
Motion  granted. 


CONSTITUTIONAL  COURT,  COLUMBIA,  APRIL,  1815. 
Or.  J.  C.^ovcHEU.  V.  Daiosl  G.  Claby. 

On  the  question,  whether  an  infant  could  bind  himself  by  a  note  tf  ftanc^ 

it  was  held  by  the  court  that  such  a  note  was  vddable,  though  it  may 

have  been  given  for  necessaries. 
Generallyv  all  contracts  made  with  an  infant  are  voidable,  he  may,  how-^ 

ever,  bind  himself  for  necessary  meat,  drink,  apparel,  physic,  school-' 

ing,  dtc. 

Motion  for  a  new  trial. 

Assumpsit  on  a  promissory  note  of  hand,  tried  befbre  Bay,  J^ 
in  the  Circuit  Court  of  Abbeville  district. 

Defendant  pleaded  infancy,  to  which  the  plaintiff  replied,  that 
the  consideration  was  necessaries;  dec.    It  appeared  in  evidence^ 
that  the  defendant  had  been  placed  by  his  father  with  the  plaintiff*, 
who  was  a  practising  physician,  to  be  instructed  in  the  science  and 
practice  of  medicine ;  and  that  the  father  gave  his  note  of  band  to 
the  plaintiff  for  $100,  as  a  fee,  or  compensation,  for  his  instruction. 
After  the  defendant  had  been  some  time  witii  the  plai<iuff,  he  repre* 
sented  to  the  plaintiff  that  his  father  was  a  poor  man,  with  a  lar^e 
ftmily,  and  requested  the  plaintiff  to  give  him  up  his  father's  note, 
tfnd  take  his  own  note  instead  thereof.    This  the  plaintiff  complied 
with,  after,  it  appeared  that  the  defendant  could  not  prevail  oa  any 
person  to  be  his  security. 

The  judge,  who  presided,  charged  the  jury  to  take  an  equitable 
view  of  the  case,  and  do  justice  to  the  plaintiff.  Verdict  %^  de- 
fendant. 

26th  April,  1815.    Argued  by  Noblb,  for  the  defttadant,'    aad 
LoAaz,  for  plaintiff. 
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NoBU  cited  1  P.  Wms.  559.    2  T.  &  160.    Innited  it  was  a  ^^g^ 
case  of  fraad. 

Bbeyard,  J.    The  replication  admits  the  fact  pleaded  in  bar. 

The  question  is,  whether  an  infant  can  bind  himself  by  note  of 

bandy  and  whether  the  consideration  in  ^lis  case  was  necessaries. 

Infants  are  mach  favored  in  law.    Generallyy  all  contracts  made 

with. an  infant  are  Toidable  at  the  election  of  the  infant.    It  is  an 

exception  to  this  rule,  if  the  infant  bidds  himself  for  necessary 

meat, -drink,  Bpparel,  physic,  schooling,  dec,  suitable  to  his  fortune 

and  rank  in  life.    The  articles  furnished  ought  to  appear  to  have 

been  necessary  for  him,  and  the  prices  ought  to  appear  reasonable. 

The  exceptions  to  this  general  doctrine  are  only  where  an  infant 

may  be  benefitted,  and  cannot  be  prejudiced.    In  the  present  case 

the  instmcdons  given  to  the  defendant  may,  or  may  not,  have  been 

^beneficial  to  him ;  but  certainly  they  were  not  necessary  to  his  sup* 

port  or  advancement  in  life.    They  may  not  have  been  adapted  to 

his  capacity  or  genius.    But,  independent  of  this,  the  action  is 

founded  on  a  negotiable  paper.    This  is  a  void  contract,  and  not 

merely  voidable,  although  it  may  have  been  given  for  necessaries. 

Cbitty  on  Bills,  20.    1  Campb.  552.    An  account  stated  by  an 

infant  has  been  held  invalid.     ]  D.  and  E.  40,  42.    If  the  note 

were  to  be  considered  valid,  frima  facie^  as  a  negotiable  note,  the 

consideration  could  not  be  inquired  into,  if  it  were  to  ^  into  the 

hands  of  a  hdna  fide  holder,  and  the  infant  would  be  precluded 

from  disputing  the  consideration.    10  Johns.  88. 

Per  ctifiotii,  unanimously.    New  trial  refused. 


1815. 
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CONSTITUTIONAL  COURT,  COLUMBIA,  APRIL,  1815. 

The  State  v.  John  Wilson. 

4 

By  the  act  of  1736-7»  making  it  felony  **  to  steal  any  warrant,  biD,  or 
promissoiy  note,  Sot  payment,  or  securing,  of  payment,  of  any  money, 
being  the  property  of  aiiy  other  person,  or  persons,"  (Slc,,  the  stealing 
of  a  bank.biii  of  an  incorporated  bank  is  inchided.  It  is  not  a  valid  ex- 
ception, that  the  indiciment  describes  the  bill  **  as  a  promissory  note,** 
instead  of  as  **  a  bank-bill."  Although  ^  promissory  note,"  and  **  bank* 
bill,"  are  not  convertible  terms,  since  eveiy  promissoiy  note  is  not  a 
bank-bill ;  yet,  every  bank-bill  is  a  promissoiy  note. 

Motion  for  a  new  trial. 

Indictment,  tried  in  Newberry  District  Court,  before  Gbimkb,  J., 
for  stealing  a  promissory  note,  of  the  Directors  and  Company  of 
the  Bank  of  South  Carolina. 

To  support  the  indictment,  a  five  dollar  bank-bill  was  produced 
in  evidence,  corresponding  with  the  description  given  in  the  indict- 
ment of  the  promissory  note.  It  was  objected  for  the  prisoner,  that 
a  bank  note  was  not  embraced  in  the  A.  A.  -against  stealing  ^  any 
bond,  warrant,  bill,  or  promissory  note,  for  the  payment,  or  secariog 
the  payment,  of  any  money,"  dec.  See  A.  A.  1786-7.  2  Dig. 
196.  The  objection  was  overruled,  and  the  prisoner  was  found 
guilty. 

28th  April,  1815.  O'Neall  argued  in  support  of  the  motion, 
and  Mr.  Solicitor  Stabk,  contra,  Mr.  Solicitor  cited  1  Lea.  210. 
Elliott's  case.    2  Lea.  642,  889,  798. 

Brevard,  J.  Promissory  notes  and  bank-bills  are  not,  to  be 
flure,  convertible  terms.  Every  promissory  note  is  not  a  bank-bill  ; 
but  every  bank-bill  is  a  promissory  note.  The  President,  Direc* 
tors  and  Company  of  the  Bank  of  South  Carolina,  compose  a  bodjr 
corporate,  and  may  make  contracts.  If  they  were  not  incorpo- 
rated, but  were  associated  merely  as  a  partnership,  they  would 
be  competent  to  issue  promissory  notes. 

The  acts  of  1736*7,  makd  it  felony  "  to  steal  any  warrant,  bill^ 
or  promissory  note,  for  the  payment,  or  securing  the  payment,  of 
any  money,  being  the  property  of  any  other  person,  or  persons,** 
'dec.     Before  this  law  was  passed,  notes  of  hand  being  chases  oa 
acliony  and  not  considered  as  valuable  in  themselves,  were  not 
deemed  property,  the  stealing  of  which  could  be  felony.    But  ihw 
act  puts  tbem  oa  the  same  footing  as  the  money  they  are  meant  to 
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«ecart.    1  Hawk.  93.    3  East.  P.  C.  697. '  4  BI.  Com.  284.    To  ^^^ 
«teal  the  security  is  as  penal  as  to  take  the  money  secured.  ^^_^^^^ 

Our  act  of  assembly  is  nearly  copied  from  the  stat.  2  Geo.  2,  e.  DavisciflL 
125.    **  Bank  bills"  are  mentioned  in  the  English  statute,  but  omit-      J^* 
ted  in  our  net.    But  all  the  different  descriptions  of  choses  in  ac- 
tion are  considered  as  representing  the  money  they  are  severally 
intended  to  securei  and  are  not  regarded  as  chattels*    2  East.  P. 
C.  600, 601. 

The  indictment  in  the  present  case,  follows  one  of  the  descrip. 
lions  of  plroperty  mentioned  in  the  act ;  and  the  evidence  produced* 
Dame/y,the  bank-bill,  as  it  is  called,  proved  the  description  to  all  in* 
tents  and  purposes.  And  although  bank-bills,  eo  nomine^  might  not 
have  been  in  the  view  of  the  legislature,  when  the  act  was  passed* 
as  there  was  no  bank  established  in  this  country  at  that  time ;  yet 
it  certainly  was  the  intention  of  the  act  to  protect  every  species  of 
property  of  that  nature.    Leach,  C.  L.  798.  f 

The  bank- hill  in  question  comes  completely  within  the  descrip- 
tion of  '^  a  promissory  note  for  the  payment  of  money.*'  I  am* 
therefore*  of  opinion  that  the  motion  should  be  denied. 

Smith,  Colcock,  Grxmkb,  and  Bat,  Js.,  concurred. ' 

Motion  refused. 


CONSTITUTIONAL  COURT,  COLUMBIA,  APRIL,  1815. 

Joseph  Davis  and  others,  Legatees  of  Thokas  Pobt,  v.  The  Le- 

gatees  of  Mrs.  Frances  Post. 

The  judgment  of  the  Ordinary  upon  a  will  in  common  form,  cannot,  after 
thirty  yeus,  be  controverted  by  a  petition  to  prove  the  will  ia  solemn 
Ibim. 

Motion  (o  reverse  the  decision  of  the  Circuit  C6im  of  Common 
Pleas,  for  Marion  district,  on  the  trial  of  an  appeal  from  the  Court 
of  Ordinary,  Judge  Smith  presiding. 

The  Ordinary  for  Marion  district  was  applied  to,  in  order  to 
have  the  last  will  of  Thomas  Port  proved  in  %olemn  form.  The 
proeeediogs  had  before  the  Court  of  Ordinary  were  certified  and 
pjodncsd  in  evidence*  from  which  it  qipeaied  that  ol  «  Court  of 
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^i^^  Ordinary  held  the  3d  August,  1812,  on  the  petition  of  Joeeph  Da- 
v^rv<^/  vis,  to  have  the  will  of  Thomas  Port  proved  in  solemn  foroiy  the 
Davis  eta/,  parties  were  heard  by  their  counsel,  respectively ;  that  the  legatees 
p^^      of  Mrs.  Port  filed  a  caveat  against  the  probate,  whereupon  further 
time  was  given.    That  on  the  5th  October,  1812,  the  parties  again 
appeared,  by  their  counsel,  and  the  will  of  Thomas  Port  was  of- 
fered for  probate.    This  was  objected  to  on  the  ground,  that  the 
same  will  had  been  before  offered .  to  be  proved  in  common  form» 
and  was  rejected  by  the  Court  of  Ordinary  in  the  year  1777  ;  and  to 
shew  this,  was  produced  a  dedimus  pratestatum  issued  by  the  Or« 
dioary.  Burrows,  directed  to  F.  Britton  and  S.  Nesmith,  or  either 
of  them,  to  take  the  depositions  of  wttnesses,  upon  which  dedimus 
was  an  indorsement,  signed  by  F.  Britton,  purporting  to  be  affida- 
vita  of  certain  witnesses,  testifying  that  the  testator  was  not  compo$ 
mentis^  at  the  time  of  making  and  publishing  his  will ;  but  the  affi« 
davits  were  not  signed  by  the  witnesses.    For  the  legatees  of  Mrs. 
Port,  letters  of  administration  were  produced,  granted  by  the  said 
Ordinary  in  March,  1777,  to  Mrs.  Frances  Port,  after  the  date  of 
the  aforesaid  dedimus^  as  further  evidence  to  prove  that  probate  of 
the  will  was  refused  on  the  ground  of  the  testator's  insanity.    Upon 
this  evidence  before  the  Court  of  Ordinary,  October,  1612,  it  was 
contended  on  the  part  of  Mrs.  Port,  that  inasmuch  as  the  will  offered 
•for  probate,  in  common  form,  was  rejected  by  the  Court  of  Ordi- 
nary, so  long  ago  as  1777,  it  was  too  late  to  contend  for  the  probate 
thereof,  in  solemn  form  of  law*     This  objection  was  mttained 
by  the  court,  whereupon  the  appeal  was  made  to  the  Cireait 
Court* 

Upon  the  trial  of  the  appeal  before  the  Circuit  Conrt»  the  appel* 
lant'a  counsel  tendered  an  issue,  viz. :  That  Thomas  Port  had  duly 
made  and  executed  his  last  will  and  testament,  and  that  the  samo 
ought  to  be  admitted  to  probate.    The  counsel  for  Mrs.  Port  ro* 
fused  to  join  issue,  on  these,  or  any  other  statement  of  facts.    The 
fippellfint'fi  counsel  insistjedon  the  right;  to  saHnmi  the  matters  of  fact 
to  a  jury  under  the  A;  A.  1799.    The  court  denied  the  lighjt  ia« 
sisted  on;    The  counsel  for  the  appellants  offered  evidence  to  piOT« 
the  sanity  of  ^mi  teststor,  and  the  publicatk)a  of  his  wiU».  and  thiat 
titie  appeDivQts  were  infants  when  the  will  was  contested  before  4^^ 
Ordinaiy  in  1777,  and  had  no  notice,  and. that  they  did  Doth^O^iifte 
interested  until  th^  year  1811,  by  the  deftth  of  Frapees  Port.    Tba 
court  refused  to  admit  the  evidence  offeredt  and  confimie^  the. 
tence  or  judgment  of  th9  Court  of  Ordinary ;  whareupoa  .tbe 
foiA  to  this  court  was  mde. 
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The  €896  was  argued  26th  April,  1816,  by  BLAitDiKOy  for  the  ^^??^' 
appellants,  and  S.  Miller,  contra.  .^fv^^ 

It  was  contended  for  the  appellants,  that  there  was  no  sufficient  DaTiffeTol. 
evidence  of  the  decision  of  the  Court  of  Ordinary  in  1777,  to  shew  ^' 
that  ik^  will  was  denied  admission  to  probate.  There  was  no  proof 
of  a  judgment  or  decree  of  that  court.  That  court  had  no  autho- 
rity to  issue  a  dedimtis  :  but  if  it  had,  there  is  no  evidence  that  the 
affidavits  of  the  witnesses  were  duly  taken,  nor  that  any  decree 
was  thereupon  pronounced.  No  record  was  produced  to  prove  it. 
The  decree  ought  to  be  trader  seal.  None  'in  this  case.  Cited 
ToH.  76.  But  even  if  the  will  was  refused  probate,  yet,  as  the 
proeeediogs  were  in  common  form,  the  decision  might  be  dis- 
puted after  a  lapse  of  thirty  years.     Toll.  76.    8  Vin.  Abr.  169. 

MxLLBBt  for  the  appellees,  contended,  that  the  evidence  was  suf- 
icient  to  shew  that  the  will  had  been  rejected  in  1777,  by  a  deci- 
sion of  the  Court  of  Ordinary,  and  thai  it  was  too  late  to  dispute 
the  propriety  of  that  determination,  after  the  property  bad  been  ad'« 
ministered  and  distributed  according  to  the  laws  concerning  the 
estate  of*  persons  dying  intestate. 

Bbxvasd,  J.  It  has  been  contended  that  there  was  no  legal 
evidence  before  the  court,  that  the  witnesses  to  the  will  had  ever 
been  examined,  touching  the  execution  thereof;  or  that  the  will 
wa»  ever  rejected  by  the  Ordinary. 

It  is  not  material  to  inquire,  whether  in  the  year  1777,  the  On 
dinary  was  attthorized  to  issue  a  deditrnts,  to  take  the  examinatioa 
of  witnesses  respecting  the  execution  of  a  testament ;  or  what  was 
the  proper  mode  of  proceeding,  at  that  time ;  also,  the  execution 
and  return  of  such  a  power,  or  commission.  It  iA  sufficiently  cer» 
tain  that  the  will  was  before  the  Ordinary,  and  was  rejected,  or  not 
admitted  to  probate  by  him.  This  is  clear  from  the  fact,  that  letters 
of  administration,  as  in  the  case  of  intestacy,  were  granted,  which 
would  net  have  been  done,  if  the  will  had  not  been  rejected.  Wliat 
the  proof  was,  upon  which  the  Ordinary  decided,  does  not  clearly 
appear,  as  there  was  no  regular  record  of  the  proceedings  produced, 
and  it  did  not  appear  that  better  evidence  was  in  the  power  of  the 
parties  to  produce*  But  the  granting  letters  of  administration  is 
aa  adtnitted  fact,  from  which  we  must  conclude  that  the  Ordinary 
had  declared  in  favor  of  intestacy.  This  was  a  judicial  act  of  a 
couTt  having  competisnt  authority,  and  must  be  deemed  conclusive, 
until  repealed  by  competent  authority :  and  a  court  of  common 
law  has  no  right  to  admit  evidence  fo  itnp^aieh  il«  It  is  to  be  re- 
aM&lMied  dmtt  das  is  is  a  questioa  concerning  personal  eetate,  the 


300  ,  BREVAKD'S  REPORTS  OF  DECISIONS 

^^8^5!^'  *d'»^nwtraUon  of  which  belonged  to  the  Court  of  Ordioary.     M0 
^_^-,-^^r  to  real  estatei  the  Ordinary  has  no  concern   with  it ;  and  a  will  of 
DwiMetaL  lands  is  not  to  be  proved  or  rejected  befoiie  him. 
p^j^  The  decision  of  the  Ordinary,  in  1777,  however,  was  in  common 

farm^  and  all  persons  interested  were  not  made  parties.  If  th%de. 
cision  had  taken  place  in  solemn  form,  it  is  admitted  that  it  oould 
\  not  now  be  a  subject  of  dispute.  It  has,  indeed,  been  contended, 
that  the  refusal  of  the  Ordinary  to  admit  a  testament  to  prabato, 
does  not  stand  on  the  same  ground  as  an  admission  to  probate  i^ 
and  that  in  the  first  case  the  decision  may  be  controverted  at  aoy 
time  af\er  a  lapse  of  thirty  years  and  more.  But  I  can  find  oir 
authority  for  this  distinction,  nor  any  reason  for  it.  It  haa  also 
V  V  been  contended,  that  the  decision  of  ar  Court  of  Ordinary,  accord- 
ing to  common  form,  may  be  disputed  after  thirty  years ;  oven  after 
forty  years ;  and  8  Vin  Abr.  168,  was  cited  to  maintain  this  (khoLi 
Viner  quotes  '<  Ms.  Tab.  Feb.  24,  1726 — ^ill  set  aside,  af^er  forty 
years  possession  under  it,  upon  account  of  the  insanity  of  the  devi* 
sor,  and  although  in  prejudice  of  a  purchaser.*'  It  is  not  said  that 
the  will  was  set  aside  by  the  spiritual  court.  The  will  must  have 
been  of  real  estate,  and  set  aside  in  equity. 

Swinburne,  in  treating  of  the  .two  forms  of  proving  testameoti^ 
says,  that  *<  the  difference  of  form  worketh  this  diversity  of  effect  f 
namely,  that  the  executor  of  the  will  proved  in  the  absence  of  them 
which  have  interest,  may  be  compelled  to  prove  the  same  again  io 
due  form  of  law.  And  if  the  witnesses  be  dead  in  the  noean  timOy 
it  may  endanger  the  whole  testament,  especially,  if  ten  yean  be  not 
past  since  ike  probation,  where  the  necessary  solemnities  are  pre- 
sumed to  have  been  observed."    2  Swinb.  part  6,  sec,  14. 

It  is  probable  the  word  ton, an  figures,  may  have  been  miatakea 
for  thirty.  All  other  authors  agree  on  this  point,  that  a  will  proved 
in  common  form  only,  may  be  questioned  at  any  time  within  thirty 
years  next  aAer.  Godolph.  02.  4  Burr.  Eccl.  and  207  Lovelaas, 
212.  Toll.  sec.  10.  Salk.  158.  Stra.  481.  Cowp.  322.  7  Rep« 
125.  More  than  thirty  years  elapsed,  aft^r  the  decision  of  the 
Ordinary  in  this  case,  before  any  attempt  was  made  to  oootio— 
vert  it. 

An  appeal  might  have  been  made  within  the  time  allowed  fer  ihmi 
purpose.  This  was  not  done ;  and,  therefore,  when  the  will  waa 
offered  to  be  proved  in  Octoberi  1812,  the  Ordinary  acted  properly 
in  refusing  to  admit  the  same. 

The  counsel  for  the  appellants  tendered  an  iasue  in  the  Diatrica. 
Courtf  vis.|  <*  That  Thonoas  Port  duly  made  and  ezociiled  his 
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wiU  and  testament,  and  that  the  same  ought  to  be  admitted  to  pro.  ^g*^' 
Irate.''    The  appellees  refused  to  join  issue ;  the  judge  refused  a  _^  ^^_t 
rule  to  compel  them,  and  confirmed  the  decision  of  the  Ordinary.  Davii  etol. 
The  appellants  rely  on  the  act  of  assembly  of  1799,  which  enacts*      p^ 
'<  That  if  any  person  or  persons  shall  think  themselves  aggrieved 
by  the  judgment,  sentence,  decree,  determination,  denial,  or  order* 
of  any  of  the  Courts  of  Ordinary,  it  shall  be  lawful  for  such  per- 
soa  or  persons  to  appeal  therefrom,  to  the  Court  of  Common  Pleas ' 
of  the  district  in  which  the  said  Court  of  Ordinary  shall  be  holden, 
within  twenty  days  next  after  such  judgment,  sentence,  dec.,  shall 
have  been  given."    And  the  Court  of  Common  Pleas  are  enjoined 
to  hear  and  determine  such  appeals,  according  to  the  practice  of 
the  county  courts :  ^  And  all  matters  of  fact  shall  be  tried  by  a 
jury."    The  act  of  assembly  authorizes  an  appeal  from  the  deter- 
mination of  the  Court  of  Ordinary.     The  party  aggrieved  was  en- 
titled to  appeal.     It  was  heard  and  determined  by  the  Court  of 
Common  PJeas.     But  the  appellant  could  not  appeal  from  the  de* 
eision  of  the  Court  of  Ordinary  in  1777  :  and  if  he  could,  he  would 
not  be  entitled  to  do  so  under  the  act  of  assembly  of  1799,  for 
that  act  limits  the  time  for  appealing,  to  twenty  days  next  after 
judgment* 

But  it  has  been  insisted,  that  the  appellants  were  legally  entitled 
to  a  trial  by  jury ;  and  that  the  Court  of  Common  Pleas  ought  to 
haTe  directed  the  issue  tendered  to  be  tried.     To  haye  done  this, 
would,  in  my  opinion,  have  been  travelling  out  of  the  matter  before 
the  court.    The  matter  of  the  appeal  was  the  decision  of  the  Or- 
dinary of  Marion  district,  whose  decision  was,  that  the  objection  to 
hearing  evidence  in  probation  of  a  will,  which  had  been  refused 
admission  to  probate,  in  1777,  was  sufficient  in  law  :  and  that  after 
thirty  years,  the  determination  of  the  Court  of  Ordinary,  rejecting 
the  probate,  was  not  liable  to  be  controverted.     It  was  a  question 
of  law,  and  not  of  fact.    It  was  indeed  contended,  that  the  will 
bad  not  been  refused  admission  to  probate,  but  no  issue  was  ten- 
tered  upon  that  point*     The  appeal  was  not  made  on  that  ground, 
although  that  ground  was  involved  in  the  case. 

To  have  directed  the  trial  of  the  issue  tendered,  would  have  been 
admitting  evidence  to  impeach  the  judicial  act  of  a  competent  tri- 
bunal. The  determination  of  the  Court  of  Ordinary,  in  1777, 
ovg^t  to  be  considered  conclusive,  until  repealed. 

If  the  fact,  that  such  a  determination  was  made,  had  been  de- 
niedy  and  an  issue  had  been  tendered,  with  a  view  to  try  that  fact 
exprenty,  the  case  might  require  further  consideration.    But  that 

VOL.  in.  2(r 
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^QvST^  fact  appears  to  be  conceded  in  the  brief,  although  BOi  io  explkil 

v^^.^^,-,^^  terms :  for  the  grounds  of  appeal  are,  that  the  witnesses  to  the 

DBfifl«ts<.  will  were  never  examined  as  to  its  execution;  that  the  legatee* 

p^      were  minors,  and  not  barred  of  their  rights  by  length  of  time ;  that 

the  will  was  not  rejected  according  to  solemn  form,  and  after  notice 

to  the  parties  concerned. 

As  to  the  limitation  of  time,  I  can  find  no  authority  giving  anjr 
countenance  to  an  exception  in  favor  of  minors,  allowing  a  testa- 
ment, proved  or  rejected  in  common  form,  to  be  contested,  or  the 
decision  of  a  Court  of  Ordinary  thereon  disputed,  after  a  lapsd  of 
thirty  years.  I  conclude  that  there  is  no  legal  foundation  for  such 
an  exception ;  and  I  can  discern  no  reason  why  there  should  be 
any.    1  am  of  opinion  the  liiotion  ought  to  be  refused. 

Smith,  Bat,  and  Gbihkb,  Js.,  concurred  with  Brevard,  J. 
CoLOocK,  J.    In  this  case  I  have  the  misfortune  to  differ  from 
my  brethren.    I  am  of  opinion  that  a  new  trial  should  be  granted. 
A  branch  of  the  case  was  tried  before  me  at  Marion,  in  which  an 
aciion  was  brought  for  the  recovery  of  the  lands  devised  in  the 
will ;  on  which  occasion  the  evidence  stated  in  the  brief,  together 
with  some  other  evidence  not  stated  therein,  but  very  strong  in  itv 
nature,  established  in  my  mind  the  following  facts :  That  the  testa.' 
tor  was  of  sound  mind  at  tlie  time  he  executed  his  will ;  that  the 
Ordinary  did  not  decide  on  the  cause  ;  and  that  the  whole  wse  a 
trick  of  those  if^terested  in  the  destruction  of  the  will,  to  produce 
that  effect ;  the  legatees,  and  present  appellants,  being  minors  at 
that  time.     It  was  contended,  that  granting  letters  of  administni- 
tion,  and  the  memorandum  on  the  back  of  the  will,  prove  that  the 
Ordinary  did  determine  on  its  validity.    But  when  all  the  circaow 
stances  of  the  case  are  taken  into  consideration,  I  think  myself 
warranted  in  drawing  a  different  conclusion.    At  that  time  there 
was  but  one  Ordinary  in  the  State,  and  he  resided  in  Charleston. 
When  the  validity  of  a  will  was  to  be  determined,  he  sent  a  dedid 
mu8  poieatatum  to  some  persons  residing  in  the  neighborhood  of  tbe 
witnesses,  who  examined  them,  and  sent  their  examination  to  the 
Ordinary.     This  mode  of  proceeding  was  adopted  in  the  preaent 
case,  and  the  paper  purporting  to  be  an  affidavit,  was  returned* 
Cyan  it  be  believed,  that  any  man  of  business  would  decide  on  Xhm 
validity  of  a  will  upon  such  incomplete  evidence  t    I  cannot  be« 
lieve  it.    But  it  is  asked,  why  then  grant  administration  7    Because 
the  party  applying  for  the  administration  would  make  the  necessary 
oath,  and  the  Ordinary  may  have  conceived  that  he  could  do  no 
more,  and,  therefore,  viewed  nt  as  a  case  in  which  no  will  bad  beeia 
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made.    This  ia,  however,  a  conjecture,  and  I  do  not  deem  it  iieeea«  ^^£?^' 
«aiy  to  BBj  what  was  the  ioducement  to  the  act,  but  to  decide  on  ^^^.^..^^ 
the  character  of  the  act  itself;  for  we  daily  meet  with  absurdities  DaTU0t«L 
that  we  cannot  account  for.  In  fact,  it  is  in  the  nature  of  absurditioa      J^- 
not  to  be  accounted  for.    The  facts,  themselves,  prove  that  there 
was  no  foundation  for  the  decision  ;  nor  do  the  words  **  BOt  proved,*' 
import  a  decision  ;  we  know  not  when  they  were  made,  whether 
befoie,  or  after,  having  received  this  incomplete  evidence  attached 
to  the  dedimus.    Bellune,  the  witness  sworn  before  me,  and  the 
only  aarvifing  witness  to  the  will,  deposed,  that  the  paper  called  an 
affidavit,  had  been  handed  to  him  about  the  time  it  was  written,  and 
Chat  after  reading  the  contents,  he  refused  to  sign  it ;  that  an  at- 
tempt  was  made  to  explain  its  meaning,  but  the  explanation  not 
being  satisfactory,  he  persisted  in  his  refusal.     I  will,  however, 
suppose  for  a  moment  that  the  Ordinary  had  decided,  and,  never- 
theless, the  case  ought  to  be  reviewed.    Authority  was  produced 
from  8  Yin.  p.   169,  to  shew,  that  aAer  a  lapse  of  thirty  years,  a 
will  proved  in  common  form  of  law,  could  not  be  questioned.    I 
am  not  disposed  to  dispute  this  authority,  but  I  do  not  conceive  the 
case  to  be  analagous  to  the  one  before  me.    There  the  will  was 
proved  as  wills  usually  are ;  the  parties  took  under  the  will,  and 
no  reason  is  given  why  the  validity  of  the  will  might  not  have  been 
at  first  questioned.    In  such  a  case,  courts  will  presume  that  all 
was  done  that  could  have  been  done.     But  can  that  presumption 
exist  DOW,  supposing  it  a  decision  1    For  we  have  on  the  face  of 
the  proceedings,  the  foundation  of  the  judgment;  from  which  it 
appears  that  the  judgment  was  illegal  and  unfouoded.    It  is  not 
possible  to  enact  laws,  and  establish  rules,  which  will  embrace 
every  possible  case  with  equal  precision.    It  is  no  doubt  a  good 
rale,  that  a  decision,  which  has  been  in  operation  for  thirty  years, 
should  not  be  disturbed ;  but  there  certainly  may  be  exceptions. 
Here  the  en^yment  of  the  property  would  not  have  been  altered, 
by  establishing  the  will  at  first,  for  the  testator  had  devised  it  to  his 
wife  during  her  life  time ;  and  she  lived  until  1811.     The  rights  of 
the  present  contending  parties  have  never  before  conflicted.    The 
decision,  if  one,  was  made  during  the  minority  of  the  appellants, 
and  sach  ia  the  usual  effects  of  decisions  in  courts  of  justice,  that 
they  may  have  supposed  it  inviolable.     On  the  last  ground,  however, 
I  think  a  new  trial  should  have  been  granted.     For  in  the  case  of 
Fitzpatrick,  it  was' decided,  that  although  the  parties  consented,  yet 
the  language  of  the  act  being  imperative,  the  case  of  an  appeal  from 
the  decision  of  an  Ordinary  must  be  submitted  to  a  jury. 
Motion  refused. 
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%ir*'  CONSTITUTIONAL  COURT,  CHARLESTON,  JAN.  1815. 

Barrineau       (Present— Judges  Johk  Favohekbaud  Grimkb,  Elibu  Hall  Bat, 
r.        Joseph  Bbbtard,  William  Smith,  Abraham  I^'ott,  and  Cbaeub 
andM'SS!  ^®*""  CoLCOCR,  Esquires.) 

Isaac  Barrinbau  o.  James  M'Mubrat,  and  Jambs  G.  M'Gill. 

• 

By  the  stat.  27  Eliz.  voluntaiy  conveyances  are  to  be  legfarded,  as  against 
subsequent  purchasers  foi;  valuable  consideration,  as  fraudulent  and 
void,  and  that  notice  of  a  prior  voluntary  conveyance  is  not  materiaL 

Motion  for  a  new  trial. 

The  action  was  trespass  to  try  titles  to  land,  tried  before  Judge 
Smith,  in  the  Circuit  Court  of  Common  Pleas,  held  for  George- 
town district. 

The  plaintiff  gave  in  evidence  a  deed  of  conveyance  of  the  land 
in  question,  from  John  Brown  to  Robert  Hamilton,  Jr.,  and  a  con- 
veyance from  Hamilton  to  himself.    The  defendant,  M'Morray, 
claimed  in  right  of  his  wife,  Betsey  Margaret  Brown,  daaghter  of 
the  said  John  Brown,  and  by  virtue  of  a  deed   of  conveyance  to 
her,  from  her  father,  dated  the  2d  September,  1798.     The  deed  to 
Hamilton  was  dated  16ih  December,  1798.     It  was  contended, 
that  the  deed  to  B.  M.  Brown  was  fraudulent,  as  being  a  voluntary 
deed,  and  void  as  to  subsequent  purchasers,  for  valuable  considera- 
tion, and  also  as  to  creditors.    A  witness  swore  that  he  was  present 
when  the  deed  was  made  to  Hamilton.    That  Hamilton  had  eq 
instrument  of  writing  in  his  hand,  and  offered  Brown,   if  he 
would  sign  it,  to  give  him  £10  sterling.     Brown  said  he  had  no 
land  to  sell.     Hamilton  replied,  « I  do  not  care,  only  sign  the  wri- 
ting,  and  here  is  -  the  money."      Brown  signed  the  paper,  and 
took  the  money.     The  next  day  afler.  Brown  tendered  back  the 
money  to  Hamilton,  and  wished  to  get  back  the  writing  he  had 
signed,  or  have  it  cancelled  ;  but  Hamilton  refused  the  money,  told 
Brown  he  might  keep  it,  and  that  he  had  got  what  he  wanted* 
The  witness  further  stated,  that  Brown  did   not  appear  to  bo 
sober,  but  in  liquor,  when  he  signed  the  deed.    He  was  addicted 
to  drink ;  but  it  did  not  appear  that  he  was  so  much  intoxicated  as 
to  be  deprived  of  his  reason  and  judgment.     The  witness  told 
Hamilton,  that  if  Betsey  M.  Brown  should  marry  a  smart  man  he 
would  lose  the  land.    Hamilton  answered,  that  he  was  not  afraid» 
for  they  were  poor  people,  and  could  not  go  to  law  with  him.     Tho 
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land  was  worth  $900,  and  Mies  Brown  was  under  legal  age  when  ^^|^ 
the  deeds  were  made.    Another  witness  proved,  that  Hamilton  said  .^^^^^_^ 
that  Brown  and  his  daughter  were  poor  people,  and*  could  not  go  Barriiisaa 
to  law  with  him.    Another  witness  heard  Hamilton  say,  that  he  i||,jl|^* 
had  got  something  fixed,  when  he  did  not  expect  it,  but  could  not  uidM'Gai' 
say  what  was  meant.    Another  witness  was  present  when  HaroiU 
ton  refased  to  cancel  the  deed  from  Brown.    Another  witness 
proved,  that  Hamilton  endeavored  to  prevail  with  Betsey  Margaret 
Brown  to  sign  the  deed,  which  she  refused,  and  that  he  threatened 
to  tarn  her  out  of  doors,  and  all  she  had.    Another  witness  proved, 
that  Brown  owed  him  a  small  sum  whfen  the  deeds  were  made^ 
which  he  aAerwards  paid.    The  plaintiif  gave  in  evidence  the  tee- 
ttmonj  of  Mr.  Potts,  who  drew  the  deed  to  Betsey  M.  Brown. 
Brown  told  this  witness,  that  he  wished  to  secure  the  land  from 
an  execation  against  him  for  costs,  and  that  he  owed  £S0  to  Ha- 
milton.    There  was  no  other  evidence  that  he  owed  Hamilton  any 
thing,  nor  that  Hamilton  eve(  pretended  that  he  did  owe  him.    It 
appeared  that  he  had  other  property  sufficient  to  pay  any  debt  he 
might  owe. 

The  counsel  for  the  defendants  contended,  that  the  deed  to  Bet< 
sey  M.  Brown  was  not  fraudulent,  as  against  creditors,  nor  against 
a  subsequent  purchaser,  having  knowledge  of  the  prior  deed.  That 
Ilamilton  was  guilty  of  fraud  in  compassing  the  deed  from  Brown* 
That  Hamilton  was  not  a  purchaser  for  u  valuable  consideration* 
Verdict  for  the  plaintiff. 

Jan.  6th,  1815.    Argued  by  Sixoifs,  for  the  defendantSi  and 
RiCHARDsoir,  for  plaintiff. 

Per  curiam.  The  case  was  fairly  submitted  to  the  jury,  and  the 
presiding  judge  is  satisfied  with  the  verdict.  It  does  not  appear 
that  any  rule  of  law  has  been  infringed,  nor  that  the  verdict  is  coo« 
trary  to  evidence.    Therefore  a  new  trial  is  denied. 

Brbyakd,  J*  The  rights  of  creditors  are  not  in  question* 
There  is  no  sufficient  evidence  of  imposition,  or  undue  advaotaga 
taken  of  a  drunken  man.  There  is  no  sufficient  evidence  that 
Ilamilton  had  any  certain  knowledge  of  the  prior  existing  deed  to 
Betaey  M.  Brown.  There  was  no  evidence  of  the  concealment 
of  material  facts,  or  false  allegations,  to  overreach  and  defraud 
Brown.  How  far  the  deed  is  to  be  considered  valid,  or  sufficient, 
to  transfer  the  estate,  in  opposition  to  the  prior  deed  to  Betsey  M« 
Brown,  must  depend  on  the  true  construction  of  the  stat  27  Elis* 
c.  4.  The  doctrine  appears  to  be  established  in  England,  that 
voluntary  eonveyanees  by  this  statutOy  are  to  be  regarded  as  against 
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^^mr"*'  AobfequeDt  purcliaaera  for  valuable  conBideraiion,  a«  fraadulent 
^^^.^^^.^  and  void,  and  ihat  notice  of  a  prior  voluntary  conveyance  is  not 
]{„Yi]i0iuj  material.  This  doctrine  has  been  sometimes  doubted,  in  conse. 
if*M^*  quence  of  certain  expressions  of  Lord  Mansfield,  in  the  cases  of 
andM'Uiiu  Cadogan  v.  Kennet,  and  Doe  v.  Routledge.  I  Cowp*  432,  705* 
It  seems  to  me,  that  in  those  cases,  Lord  Mansfield  has  confoanded 
the  rights  of  creditors  with  those  of  subsequent  purchasen; 
whereast  the  stat.  13  and  27  Eliz.,  appear  to  have  distinct  objects 
in  View.  He  says,  truly,  that  voluntary  conveyances  may  be  good 
against  creditors ;  but  it  does  not  follow  that  they  are  so  against 
purchasers.  Voluntary  conveyances  are  not  void  merdyt  becaose 
they  are  voluntary,  but  because,  firom  the  circumstance  of  their 
being  voluntary,  coupled  with  the  circumstance  of  a  subeequenl 
■ale  and  conveyance,  for  a  valuable  consideration,  by  the  same  per* 
son  who  made  the  voluntary  conveyance,  it  is  to  be  collected  and 
legally  inferred,  pursuant  to  the  statute  of  27  Elic,  that  the  volun* 
lary  conveyance  was  fraudulent ;  and  because  the  statute  declares 
■uch  voluntary  conveyances  void,  as  against  such  purchaser.  See 
8  T.  R.  521.  Nunn  v.  Wilsmore.  9  East.  59.  Cowp.  280.  5 
Co.  60.  Gooch's  case.  Cro.  J.  158, 455.  Hard.  395,  2  Bro. 
Ch.  R.  148.  2  Ves.  jr.  10.  Roberts  on  Fraudulent  CoaveyanceSp 
fMiMtm.  Fon.  Bl.  £q.  The  word  vdunUiry  is  not  in  the  statute* 
It  has  rather  an  ambiguous  meaning.  Whenever  a  conveyance  ie 
made,  without  a  plain  consideration  pf  value*  it  may  be  considered 
as  voluntary,  or  gratuitous,  and  a  presumption  of  fraud  arises  upon 
the  Stat.  27  Eliz.  But  this  presumption  may  be  repelled,  by  sJiefr. 
ing  lhat  the  deed  was  really  made  upon  a  valuable  consideratioD« 
and  was  not  merely  voluntary.  The  total  want  of  consideration 
is  a  conclusive  argument  of  fraud,  under  the  statute.  Tl^e  ^ord 
voluntary  must  be  limited  to  cases  wherein  no  idUucenent  of  m^ 
terest  appears.  Where  it  may  be  naturally  presumecl  that  one  aci 
was  the  consideration  of  another,  |ba  consideration  must  be  deennad 
faluaUe. 


V. 


Hay 
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CONSTITUTIONAL  COURT,  COLUMBIA,  APRIL,  1818.     ^g^*- 

EtaAMEVB  AiXBir,  Administratrix  of  B.  Allbn,  v.  Jaxbs  Mat-      AUen 

sok's  Executors. 

To  aasnmpsit  on  account,  the  defendant  pleaded  the  ■tatnte  of  limitatiou, 
to  which  plaintiff  replied  fraud.  Held,  that  the  xepHcation  wifl  a  de« 
ptiture  in  pleading,  and  defective  on  demurrer. 

Asiumpsit  on  an  open  aocount.  T)ried  in  Lanrene  district. 
Plea,  statute  of  liroitaiioos.  RepKcation,  fraud.  Demurrer  to  the 
replication  in  ju<^gment  for  defendant  on  demurrer.  Motion  to  set 
aside  this  judgment 

X  The  action  in  this  case  was  upon  an  open  account  between 
Allen  and  Mayson,  during  their  lives^  amounting  to  $531,74,  for 
sundry  articles  alleged  to  have  been  sold  and  delivered  to  the  de- 
ceased, Mayson,  between  the  years  1792  and  1795. 

AUen  and  Mayson  both  died  in  the  year  1799 :  and  on  the  5th 
Jtme,  1809,  Elizabeth  Allen,  the  present  plaintiff,  administered  on 
Iter  husband's  estate,  and  brought  this  action  against  the  ezecn* 
tmv  of  Mayson,  for  the  above  account,  about  fourteen  years  after 
the  dale  of  the  transactions. 

To  this  suit  the  executors  of  Mayson  pleaded  the  statute  of 
limiiatioiis ;  and  the  plaintiff  replied  speciuliy,  that  Mayson,  in 
bis  life  time,  acted  as  the  attorney,  or  agent,  for  Solomon  Rut* 
Mge,  Esq.  deceased,  and  sold  Allen  a  tract  of  land  belonging  to 
Mr.  Ruiledge,  for  £310  lOf.  2d.  sterling)  to  be  paid  by  instal* 
menlSy  for  which  Allen  gave  his  bond,  payable  to  Mr.  Rutledge, 
dated  io  May,  1792,  but  payable  as  aforesaid.  That  he,  Allen/ 
ia  the  Ml  of  the  year  folk)#ing,  sold  Mayson  a  wagon  and 
horees  for  $170,25,  and  hired  him  a  negro  di  $100 ;  and  in 
January,  1795,  sold  hini  other  articles,  amounting  to  $245,49 ; 
all  wfaieh  sums  he  alleged  Mayson,  in  his  life  time,  promised  to 
credit  on  the  bond  he  held  in  his  hands^  payabto  to  Mr.  Rot- 
Mge,  and  which  he  afberwards  informed  the  deceased^  Alleov 
he  bad  done.  That  in  the  m6nth  of  March,  1794,  Alton  wie 
sued'  on  his  bbnd  to  Mr.  Rutledge,  for  some  of  the  instalments 
then  doe  ;  and  judgment  wias  obtained  against  him,  and  the 
land  he  had  purchased  was  seized,  and  sold  under  an  execu* 
tioo,  ta  pay  off  Mr.  Rotledge's  judgment,  which  amounted  to*  a 
little  more  than   was  sufficient  to   discharge  the  debt,  interest. 
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^813!^  and  costo.  Mayson  failed  to  credit  aoy  part  of  the  accounf 
above  fnenttooed,  on  the  bond  to  Mr.  Rutledge,  according  ta 
his  promieie,  which  the  administratrix  pleads  was  a  fraud,  prac- 
tised on  Allen,  in  his  life  time  ;  and  that  such  fraud  never 
came  to  the  knowledge  of  Allen,  in  his  hfe  time,  nor  to  her 
knowledge  until  some  time  in  January,  1800,  when  the  present 
suit  was  brought* 

To  this  replication  the  defendant  demurred ;  and  the  presiding 
judge,  NoTT,  gave  judgment  for  the  defendant  on  the  demttrrer. 
This,  therefore,  is  a  motion  to  set  aside  that  judgment. 

Fakrow,  for  the  motion.    Cbsswell,  contra. 

Bat,  J.  In  this  case,  1  am  very  clearly  of  opinion,  that  the 
replication  is  a  departure  in  pleading  from  the  matter  contained  ixk 
the  declaration,  which,  in  law,  is  a  good  cause  of  demurrer.  Co«- 
Litt.  308,  b.  5  Comyn,  433.  A  departure  jp  fatal  on  a  general 
demurrer.    5  Comyn,  Tit.  Pleading,  436. 

In  this  case  the  declaration  is  on  a  contract  of  sale,  and  the 
assumpsit  is  for  goods,  wares,  and  merchandiases,  sold  and  deli, 
vered.  The  replication,  so  far  from  supporting  the  count,  or  de* 
claratioo,  suggests  a  fraud  on  the  part  of  Mayson,  deceased,  and 
alleges  that  the  goods  were  obtained  by  false  promises,  which  were 
never  performed.  The  one  states  a  fair  contract  of  sale;  the 
other  alleges  fraud  and  circumvention  in  getting  possession  of  the 
goods. 

If  this  had  been  an  action  of  deceit,  in  obtaining  goods  epoir 
false  suggestions,  the  replication  might  have  been  consistent  with* 
the  declaration  ;  they  might  have  stood  together ;  but  as  they  now 
appear  on  paper,  they  are,  in  my  opinion,  incompatible. 

But  further,  it  appears  from  the  defendant's  own  shewing,  tbafr 
the  demand  of  the  present  plaintiff  could  not  have  been  set  off 
against  Mr.  Rutledge's  debt,  even  if  he,  Allen,  had  been  guilty  of 
DO  laches  in  his  life  time,  but  had  offered  it,  by  way  of  discounter 
against  Mr.  Rutledge's  bond.  It  would  have  been  totally  iD&d.r 
nissible,  inasmuch  as  the  demands  were  totally  independent  of 
each  other.  Articles  sold  and  delivered  to  Mayson,  could  not 
have  been  set  off  against  a  bond,  due  and  payable  to  Mr.  Rut- 
ledge.  The  defendant,  therefore,  had  himself  to  blame,  in  his  lifi» 
time,  in  not  making  his  demand  against  Mayson,  and  his  represeiu 
talive  afterwards,  in  due  time.  I  think,  therefore,  that  the  jud^ 
raent  ought  to  stand. 

BssTABDy  CoLcocKt  SuTBi  and  Nott,  Js.,  concurred* 
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Sanivor  of  Andrew  Holkes  &  Co,  e.  Jakes  Misroon.  HoIibm 

V, 

Misroon* 

An  agent  departing  &otii  the  instructions  of  his  principalt  will  be  liahlCf 
if  a  loss  occurs. 

In  a  special  action  on  the  C&se,  interest  ctimnot  be  allowed,  and  whete 
given  improperly,  a  new  trial  will  be  granted,  unless  the  plaintiff  re- 
lease the  interest. 

Special  action  on  the  case^  originally  tried  before  Judge  TubKb- 
▼AirT»  when  a  verdict  was  iband  for  the  defendant ;  the  plaintiff 
tfaeo  obtained  a  new  trial,  on  which  a  verdict  was  found  for  the 
plaintiffl 

In  the  month  of  October,  1804,  the  plaintiffs  delivered  to  the 
defendant,  one  thoasand  pieces  of  britannias,  to  be  shipfied  in  the 
brig  Famei  commanded  and  owned  by  defendant,  to  the  port  of 
Cape  Francois,  with  instructions  immediately  to  dispose  of  them  to 
the  best  advantage,  and  to  invest  tjie  proceeds  in  the  first  quality  of 
ooffee,  which  he  was  to  bring  back  to  the  plaintiffs,  on  the  return  of 
the  brig.  About  the  I6th  of  October,  1804,  defendant  arrived  at 
Cape  Francois,  where,  instead  of  procuring  $6,  or  $10,  a  piece  for 
the  britannias,  as  the  plaintiffs  expected,  he  could  only  obtain,  at 
first,  $4  a  piece,  and  afterwards  a  smaller  sum,  $8.  The  defend- 
ant,  however,  before  he  had  received  the  proceeds  of  those  britan. 
Bias,  wrote,  that  he  had  commenced  purchasing  coffee  for  the 
plaintifia,  and  saying  that  he  would  be  very  particular  with  respect 
to  the  quality. 

On  the  3d  of  February,  1805,  the  defendunt^  in  the  brig,  left 
Cape  Francois  for  Charleston,  and»  on  the  4th,  was  captured  by  a 
French  privateer»  carried  into  St.  Jago,  and  there  condemned.  On 
the  14th  of  March  ensuing,  the  defendant  arrived  in  Charleston^ 
and  ioformed  plaintiffs  of  the  capture  of  his  brig  and  cargo,  and 
that  he  had  on  board,  when  captured,  $]  506,82,  belonging  to  plain* 
tiA  ;  this  being  the  proceeds  of  481  pieces  of  britannias,  sold  on 
their  account  at  the  Cape,  and  which  amount  they  received  from 
the  anderwriters,  they  being  insured.  The  balance  of  the  britan^ 
niasy  viz.,  510  pieces,  had  been  left  in  the  hands  of  a  substantial 
bonae,  Messrs  Kelly  6i  Asburgb,  at  the  Cape ;  and  britannias  were 
tlien.  adling  at  $3  per  piece. 

Tb9  plaintifi  contended  that  they  were  entitled  to  a  compensa* 
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C(m.Comrt,  tion  for  the  valae  of  the  619  pieces  of  britannias,  which  were  left 
in  the  hands  of  Kelly  6s  A^bargb,  unsold,  and  not  invested  in  coffee. 


H<ilmes 

?.  • 
Misroon. 


They  produced  their  letter  of  instructions  to  the  defendant,  of  the 
import  already  stated  ;  they  also  produced  two  letters  from  the  de- 
fendant, to  themselves,  dated  the  16th,  and  28th  of  October,  1805. 
The  first,  stating  his  arrival  at  a  bad  market ;  britannias,  $4 ;  cof- 
fee, scarce  and  high,  18  cents  per  lb.,  &c.  The  second,  that  tho 
sales  were  still  dull,  britannias  at  $3,75  to  $4.  That  he  disposed 
of  250  pieces,  at  $4 ;  but  knowing  the  plaintiff  would  be  «  consi- 
derable loser  by  them,  he  had  stopped  selling,  in  hopes  to  receive 
an  answer  to  his  letter  of  the  16th.  It  also  appears,  by  the  de- 
fendant's protest,  that  he  had  purchased  some  coffee  for  himself. 

The  defendant  contended,  that  from  tho  situation  of  the  coan- 
tr3%  it  being  dien  in  the  possession  of  the  brigands,  the  strict  nito 
of  the  Mercantile  Law  could  not  be  complied  with  ;  that,  under 
the  peculiar  circumstances  of  the  ceee,  be  had  acted  for  the  inte- 
rest of  the  plaintiffs,  and  contrary  to  bis  own  interest,  because  he 
abandoned  to  them  in  the  first  instance,  upoD  the  sales  of  the  bri- 
tannias, 5  per  cent.,  his  commissions  upon  investing  the  proceeds  ta 
coffee,  2  1-2  per  cent. ;  and  his  freight  upon  the  coffee,  when  pur- 
chased. The  britannias  sold  for  credit,  except  one  case.  That  h^ 
bad  used  every  exertion  to  buy  coffee,  which  was  to  be  bad  only  m, 
small  quantities.  Defendant  thought  it  to  be  to  the  interest  of  tho 
plaintiffs  to  leave  the  brkaanias,  the  market  being  very  fluctuating. 
Had  the  britannias  been  exported,  a  duty  of  10  per  ceot.  Biuil  bnvd 
been  paid  upon  them ;  14,  of  the  article  of  coffee  must  be  paid  to 
the  government,  for  liberty  to  purchase.  The  defendant  was  ft» 
have  purchased  for  others  also. 

Dratton,  for  the  motion.    Psinolb,  contra. 

CoLcocK,  J.    I  take  it  to  be  settled,  that  where  the  instmeliomi 
are  positive,  and  such  as  may  be  executed,  the  agent  is  Uable  for 
any  damage  which  may  result  from  a  departure  from  tbeoi.     B«il» 
oa  an  examination  of  the  instructions  given  in  this  ease,  it  appeac* 
that  they  are  vague  and  equivocal,  and  such  as  necessarily  carry 
with  them  a  discretionary  power.    In  the  first  part  of  the  letter, 
the  defendant  is  instructed  when  he  ariived  at  Cape  Franoeis,  to 
sell  the  kMritannias  to  the  best  advantage,  and  to  vest  ike 
in  coffise  of  the  first  quality.    But  ia  the  same  letter  the  plaintil 
say,  they  suppose  the  britannias  will  be  worth  from  #6  to  $MI- 
When  this  part  of  the  letter  is  connected  with  the  former,  the  fiair 
construction  of  the  whole,  when  taken  together,  would  most  us. 
questioaably  be,  tiiat  be  was  to  sell,  if  he  couid  obtain  sueh  a  fiiace 
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as  Ihey  bad  stated ;  for,  I  would  aakt  why  saj  any  tbing  in  their  ^g*^' 
instructioDs  about  the  price,  if  they  were  to  be  sold  for  what  they  ..^^^^-^^r 
would  bring  ?    Might  not  the  plaintifia  have  tHrought  their  action    HohnM 
against  him  on  the  ground  of  departure  from  their  instructions  as   i^Jj,^ 
to  price  1    They  certainly  might  have  done  so*  as  well  as  brought 
thair  present  action.    But  when  it  it  is  recollected,  that  the  de- 
fendstity  on  bis  arrival  on  the  16th  of  October,  1804,  wrote  to  the 
plaiotifT  that  he  had  got  to  a  bad  market,  britannias  at  $4 ;  coffee 
scarce^  at  18  cents,  dec.,  and  that  afterwards,  on  the  26th  of  the 
aaone  month,  he  again  wrote,  that  britannias  were  still  dull ;  that  he 
had  sold  250  pieces,  but  knowing  they  would  be  great  losers,  he 
had  stopped  selling,  in  hopes  of  hearing  from  them ;  that  he  re. 
mained  in  the  Island  ontil  the  Sd  of  February ;  by  which  time 
the  plainti&  certainly  could  have  answered  his  letter,  and  that  they 
never  wrote  to  him,  leaving  him  to  act  as  he  might  think  proper. 
When  these  facts,  I  say,  are  considered,  the  defendant  should  be 
relieved  from  all  responsibility. 

It  appeared  that  defendant  had  not  shipped  any  coffee  for  plain. 

tifisi  and  this  was  the  principal  circumstance  relied  on  to  create  a 

responsibility  in  the  defendant,  it  being  said  that  it  indicated  fraud, 

he  having  written  to  the  plaintiffs  that  he  had  commenced  purcha* 

sing  coffee  for  them,  and  having  a  quantity  on  board  for  himself: 

bttt,  in  my  mind,  there  is  no  evidence  of  unfairness  in  this,  for  his 

first  lettsr  was  written  immediately  on  his  arrival,  and  he  might 

then  hasv  thought  that  be  would  be  aUe  to  purchase  all  that  he 

wanted,  and  afterwards  it  may  have  turned  out  differently.     He 

was  aothonzed  to  buy  for  others,  and,  it  appears,  he  intended 

to  buy  for  himself,  so  that  it  is  presumable  he  only  meant  to  say 

in  his  letter,  that  he  had  commenced  buying  generally ;  nay,  this 

nual  have*  been  the  ease,  for  at  the  time  be  wrote,  he  was  not  in 

fiMMb  to  purehase  for  the  plaintifib,  having  sold  the  first  of  the  bri* 

tanoias  on  a  credit 

Butt  adnodtting,  that  under  a  belief  that  he  could  purchase  as 
much  as  he  wished,  he  had  intended  a  part  of  his  fimt  purchase 
for  plaintifi,  bat  afterwards  finding  that  he  could  not  do  so,  kept  it 
for  himself  it  being  but  a  small  quantity.  What  uafaimess  is  there 
in  tfeis  ?  If  he  could  not  buy  for  ail,  why  was  be  to  prefer  the 
ptaittiiffs  to  other  consignors,  or  lo  himself?  On  this  point,  how. 
ever,  isttle  need  be  said;  for  ifae  conduct  of  the  plaintiffs  in  re- 
ceiving the  value  of  the  britannias  which  were  sold,  esonerates  the 
defendant  from  all  liability,  if  any  there  was,  for  not  vesting  the 
proceeds  an  eofte.    It  skews  that  they  believed  it  to  be  impractical 
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^^2^'  Ue,  and  10,  as  to  that,  a  confinnation  of  Iub  act ;  1  JohiMoii'a  Casei^ 
110 ;  so  that  the  only  ground  remaining  is,  that  of  his  hafing  left 
the  britannias  at  the  Island. 

When  the  situation  of  the  country,  the  exactions  of  government 
for  liberty  to  purchase  this  article,  the  additional  duties  irhich  it 
would  have  been  necessary  to  pay  on  the  re«etportation  of  theoif 
and  the  subsequent  capture  of  the  vessel,  are  considered,  it  will 
certainly  appear  to  have  been  a  correct  exercise  of  the  discre- 
tionary power  vested  in  him,  to  leave  the  goods  at  the  Island. 

It  was  contended  that  no  discretion  was  given  to  the  defendant 
Whatever  act,  other  than  such  as  is  directed  to  be  performed  by  the 
instructions,  is  done  is  an  act  of  discretion.  If  then,  the  instme* 
tions  cannot  he  carried  into  execution,  a  discretion  must  be  used, 
for  something  must  be  done.  In  any  possible  view  of  the  case, 
however,  the  jury  have  gone  too  far,  in  allowing  interest  on  the 
britannias  left  at  the  Island  ;  for  it  is  considered  as  a  settled  doe- 
trine  in  this  State,  that  interest  on  an  open  account  is  not  allowed, 
unless  expressly  agreed  to  be  paid,  or  it  bo  proved  to  have  been  the 
custom  of  the  parties  to  allow  it ;  which  is  considered  as  an  agree- 
ment to  pay ;  1  Camp.  52 ;  neither  of  which  circumstances  was 
shewn  in  the  case.  I  am,  for  these  reasons,  of  opinion  that  a  new 
trial  should  be  gtranted. 

NoTT,  J.  This  was  a  special  action  on  the  case,  brought  by 
Andrew  Holmes  db  Co.  against  Captain  Misroon,  who,  it  appears, 
sailed  from  Charleston  to  Cape  Francois,  in  the  double  capacity  of 
captain  and  agent,  for  the  plaintiffs,  with  a  cargo,  part  of  which 
consisted  of  britannias,  belonging  to  them,  with  instructions  to  sell 
to  the  best  advantage,  and  to  convert  the  proceeds  into  coffee  for 
their  use.  A  part  of  the  britannias  were  sold,  and  the  remainder 
were  leA  at  the  Cape,  unsold,  and  he  bought  no  coffee  for  the  plain* 
tiffs.  The  next  day  after  the  vessel  left  the  Cape,  on  her  reUirn 
voyage,  she  was  captured,  and  carried  into  St.  Jago  de  Cuba,  and 
condemned.  The  plaintiffs  recovered  from  the  underwriters  the 
amount  of  money  which  was  on  board,  being  the  proceeds  of  the 
britannias  which  were  sold.  The  principal  questions  submitted  to 
the  court,  are :  1.  Whether  the  defendant  departed  from  his  in* 
structions  in  not  selling  the  britannias,  and  purchasing  coffee.  2« 
If  he  did,  whether  the  plaintiffs  were  injured  by  it  ?  and  3.  Whe- 
ther the  jury  were  authorized  to  give  interest  on  the  amount  of 
damages  found  for  plaintiffs  1 

By  his  letter  of  instructions,  he  had  three  thmgs  to  perfonn  s    1 . 
To  sell  the  britannias ;   2.  To  purchase  coffee ;  and  8.  To 
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chBM  that  which  was  good.  Now,  if  he  had  it  id  hia  power  to  ^^^* 
perform  all  those  thiogs,  and  performs  none  of  them,  he  certainly 
did  not  foUow  his  instructions.  These  were  facts  for  the  coniiJera- 
tion  of  a  jury  ;  they  have  been  fairly  submitted  to  them,  and  they 
have  found  a  verdict  for  the  plaintiffs,  and  this  court  will  not  under- 
take to  set  aside  their  verdict,  without  being  well  satisfied  of  its 
being  contrary  to  law  or  evidence. 

But  it  appeafs  to  me,  that  the  testimony  authorized  the  jury  to 
find  such  a  verdict.  The  first  evidence  is  the  defendant's  own  let- 
ter, in  which  he  informed  the  plaintifis,  that  he  had  sold  part  of  the 
britannias,  and  commenced  purchasing  cofiee  on  their  account. 
Yet,  it  appears,  from  his  own  protest,  after  the  vessel  was  captured, 
that  be  had  no  coffee  on  board  for  them.  This  circumstance  car- 
ries with  it  so  much  the  appearance  of  fraud,  as  might  well  induce 
the  jury  to  entertain  a  suspicion  that  all  was  not  fair.  He  does  not 
mention  that  the  britannias  cannot  be  sold  ;  he  says  that  they  sold 
low ;  but  he  was  not  limited  in  price.  Kelly,  the  witness,  says 
they  might  have  been  sold  ;  the  defendant  no  where  says  that  he 
could  not  buy  cofiee ;  on  the  contrary,  he  said  he  bad  already  began 
purchasing  cofiee  for  the  plaintifis.  Indeed,  the  difficulty  of  pur- 
chasing  cofiee  decreased  in  proportion  as  the  difiiculty  of  selling 
britannias  increased ;  for  the  lower  they  sold,  the  less  cofiee  he 
would  be  required  to  buy*  But  again,  Kelly  says  cofifee  could  have 
been  bought ;  and  his  own  protest  shews,  that  he  had  bought  of 
that  article  for  himself,  to  the  whole  amount  of  this  verdict.  There 
is  DO  proof  that  he  could  not  have  bought  good  cofiee. 

As  to  the  second  point,  it  was  not  incuinbent  on  the  plaintifis  to 

shew  that  they  had  actually  sustained  a  loss,  in  consequence  of  the 

defendant's  not  having  pursued  his  instructions.    It  was  sufficient 

that  a  loss  had  happened,  which  might  have  proceeded  from  that 

cause.  It  is  presumable  that  if  britannias,  or  the  proceeds,  had  been 

oa  board  at  the  time  of  the  capture,  that  the  value  of  the  whole 

^would  have  been  recovered  from  the  underwriters.    The  plaintiff's 

letter  informed  him,  that  they  had  effected  insurance  on  the  cargOy 

ftndy  admitting  that  not  to  be  evidence  of  the  fact,  he  ought  to  have 

been  governed  by  it    The  having  recovered  for  what  was  on  board, 

afibrds  a  presumption  that  the  whole  would  have  been  covered  by 

Ibe  policy.    With  regard  to  the  risk  of  taking  specie  on  board,  thai 

vas  already  incurred,  and  could  not  have  been  enhanced  by  taking 

iBore: 

As  to  the  difficulty  of  the  trade,  I  do  not  see  any  that  would  ex- 
Urn  from  performing  his  contract :  but  whatever  it  night  have 
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^812*^'  beeD,  he  probably  knew  it,  or  ought  to  have  done  80,  before  he 

barked  in  the  undertaking*  It  affords  a  strong  reason  why  he 
ought  not  to  have  left  property  in  the  hands  of  such  people  ;  m> 
far,  therefore,  I  see  no  ground  to  set  aside  the  verdict* 

But  on  the  third  ground,  I  am  of  opinion  that  the  jury  ought  doI 
to  have  given  interest.  This  was  a  special  action  on  the  case» 
sounding  altogether  in  damages,  and,  therefore,  could  not  carry  ia- 
terest.  I  think  the  jury  might  have  made  the  value  of  the  property^ 
and  the  interest  thereon,  the  measure  of  damages,  and  found  a  ver* 
diet  for  the  aggregate  amount ;  but  no  law  has  been  introduced  to 
shew  that  they  could  give  interest,  eo'nomine^  in  an  action  of  this 
sort*  I  am,  therefore,  of  opinion,  that,  on  this  ground,  a  new  trial 
ought  to  be  granted,  unless  the  plaintiffs  will  release  that  part  of 
the  verdict. 

Brsvard,  J.  The  defendant  was  the  special  agent  of  the  plaio* 
tiffs,  and  received  from  them,  on  board  the  brig  Fame,  1000  pieces 
of  britannias,  to  carry  to  Cape  Francois,  to  dispose  of  for  the  plaiD- 
tiffs.  The  plaintiff 's  instructions  to  him  were,  « to  dispose  of  the 
britannias  immediately  on  his  arrival  at  that  place,  to  the  best  ad* 
vantage,  and  to  vest  the  proceeds  in  coffee  of  the  first  quality,  to  bo 
brought  to  them  in  Charleston,  by  the  return  of  the  same  veaiel.'* 
In  the  letter  of  the  plaintiffs,  which  contained  these  instructioos,  a 
hope  or  expectation  is  expressed  that  the  britannias  would  sett  for 
ten  or  eight  dollars  per  piece ;  but  it  contained  nothing  besides,  fron 
which  an  inference  might  fairly  be  drawn  that  the  britanoiaa  wore 
not  to  be  disposed  of,  in  case  eight  dollars  a  piece,  or  more,  ooold 
not  be  obtained.  The  defendant  could  not  so  have  uadeiBtood  his 
instructions,  as  to  doubt  that  he  was  authorized  to  sell  fiir  a  less 
price  than  eight  dollars  a  piece,  since  he  began  to  sell  immediateljr 
after  his  arrival  at  the  Cape,  and  actually  sold  a  noaiber  of  pieoo0 
at  four  dollars  a  piece.  It  appears,  too,  that  he  made  purehasae  of 
ooffee  OB  account  of  plaintiffs.  This  appears  firom  his  own  letters 
to  the  plaintiffs,  in  which  he  stated,  that  oa  his  arrival  at  the  Gape, 
britaaoiae  were  selling  at  four  dollars  a  piecoy  and  cofiea  at  18 
cents  per  pound.  But  britamiiafl  soon  f^  to  three  dollars  and  thia» 
qaarters*  The  brig  was  captured  on  her  return  voyage.  Saom 
after  this  event,  the  defendant  informed  the  plaintifli  that  he  had 
iavosted  part  of  the  proceeds  of  their  adventure  in  cash ;  vi^^ 
•1506,33,  which  was  taken  with  the  brig,  and  that  he  had  ieft  tlio 
remainder  of  the  britannias,  unsold,  at  Cape  Francois,  in  the  hands 
<>f  oonfideotial  and  solvent  persons*  It  did  not  appear  that  the  fari« 
csnniai  oaald  not  have  been  dispoeed  of  at  ienr  dallaie^  or  Anm 
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doUanaod  three  quaitere  a  pioeei  or,  at  least,  three  dollars  a  piece ;  ^'^^'^ 
and  it  did  not  appear  that  beuer  could  have  beea  done  with  it,  all  s.^*v«%^ 
circomstaaces  considered.  Neither  did  it  appear,  that  the  defend-  Holmes 
ant  might  not  hav%  falfilled  his  instructions,  by  investing  the  whole  migf^QQ^ 
proceeds  in  coffee.  This,  as  it  appears  to  ine,  he  ought  to  have 
done,  and  consequently  his  not  doing  it,  is  a  violation  of  his  instruc- 
tions. From  his  own  shewing,  he  ceased  to  sell  britannias,  when 
he  might  have  sold  at  $8,75,  and  that  he  had  made  some  purchases 
of  coffee.  It  has  not  been  shewn,  that  in  case  he  had  sold  at  $3,75, 
it  would  not  have  been  within  the  reasonable  intendment  of  his  in* 
structions,  as  a  disposal  to  the  best  advantage  ;  viz.,  the  best  price 
that  coold  be  obtained  :  nor  has  it  been  shewn  what  was  done  with 
the  eofiee,  which  was  purchased  for  the  plaintiffs :  nor  how  the 
whole  of  the  britannias,  which  were  sold,  came  to  be  invested  in 
coefay  when  he  was  instructed  to  lay  the  same  out  in  coffee.  It  is 
clear  to  me,  that  he  had  not  a  discretionary  power,  as  was  nllsged, 
Co  make  such  dispositions  as  he  might  conceive  reasonable  or  ad- 
vaotageoufl ;  he  was  bound  to  pursue  the  plain  direction  of  his  let. 
ter  of  instructions,  if  practicable,  and  it  appears  to  me,  that  it  was 
piadicabte  to  h^ve  done  it ;  at  least,  to  an  extent  beyond  that  to 
which  he  did  pursue  it.  It  was  not  excusable  in  him  to  suspend 
the  executioo  of  his  orders,  under  a  pretext  that  it  was  for  the  in* 
terest  of  his  employers  to  do  so ;  and  much  less  so,  to  wait  for  for- 
ther  iBstmctione. 

It  k  no  excuse  to  say,  that  he  did  not  wilfully  violate  or  neglect 
hje  iastrnctions.  It  is  very  immaterial,  whether  it  proceeded  from 
design,  gross  ignorance,  or  carelessness ;  there  is,  reason,  how* 
over,  to  believe  that  he  did  wilfully  violate  his  iastnietions. 

It  wae  orged,  in  his  behalf,  that  there  was  no  proof  that  the  plaio* 
tiffii  were  damnified  in  consequence  of  the  defendant's  departure 
fmv  his  jfistructioas,  as  the  cash  taken  with  the  .brig  was  insured, 
aad  tbey  have  Deceived  aa  indemnity  for  that  loss  ;  and  as  the  re* 
noAiskier  of  the  britanniM  were  left  in  safe  hands  at  the  Cape.  The 
aoawer  to  iVm  ts,  that  the  plaintiffs  have  been  injured  by  the  con* 
daot  «f  their  agent  in  violutiog  their  instructions ;  first,  in  not  seli* 
iag«il  the  britaanlaa,  bat  kamig  the  greater  pait  unsold  m  the 
Imode  of  strangers  ^  second,  in  not  having  aeeounted  for  ce^ee 
aeinlly  pordiafled  ;  and  thirdly,  in  not  havtag  iftvested  the  wbele 
of  the  proceeds  in  cofice.  The  extent  of  the  injury  nay  be  mat* 
tei  of  speculslion,  but,  at  all  events,  the  actual  loas  of  the  pkimiffs 
afipeara  to  he  gnaslw  in  amount  than  that  given  by  the  ^perdtct. 
Five  kiuidied  fieoes  ef  buiianQias,  and  upwards,  were  left  in  the 
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^812."^'  bands  of  defeodaQt's  agents,  at  the  Gape,  aa  he  says,  without  airf 
authority  from  the  plaintiffs,  and  without  any  necessity.  This  mer^ 
chandize  may  be  considered  as  lost  to  the  plaintiffs,  who  may  abao^ 
don  it  to  the  defendant,  and  make  him  answerible  for  the  valu& 
They  may  consider  it  as  having  been  unlawfully  converted  to  his 
own  use,  contrary  to  the  terms  on  which  it  was  bailed  to  him.  It 
did  not  appear  from  the  evidence,  as  was  contended,  that  the  ruler 
or  chief  of  the  brigand  government  had  so  engrossed  the  trade  in 
coffee,  at  the  Cape,  that  it  could  not  be  obtained  of  the  requisite 
quality,  within  the  reasonable  intent  of  the  plaintiff's  instruc- 
tions. 

As  to  the  charge  against  the  estate  of  Mr.  Schuit,  in  the  books 
of  his  widow,  without  her  consent,  it  cannot  be  considered  of  any 
consequence.  It  was  not  a  payment,  or  an  accord  and  satisfaction ; 
neither  can  it  be  deemed  a  discharge  of  the  defendant  from  his  lia- 
bility, oa  the  ground  of  an  abandonment  of  their  claim  on  the  part 
of  the  plaintiffs. 

But  there  is  another  objection  to  the  verdict,  not  so  easily  sur- 
mounted as  those  1  have  considered.  The  verdict  is  for  interest  on 
the  sum  specified  by  way  of  damages.  This  is  certainly  incorrect* 
If  the  jury  had  calculated  interest  on  the  sum  mentioned,  and  had 
added  it  to  that  sura,  a  verdict  for  the  total  amount  as  damages^ 
would,  in  my  opinion,  have  been  perfectly  legal,  and  only  a  mode* 
rate  compensation  for  the  injury  done.  But  the  jury  were  not  au« 
thorised  to  give  any  thing  as  interest.  The  verdict,  therefore,  on 
that  ground,  is  illegal  But  the  plaintiffs  may  release  their  claim' 
to  the  interest  thus  illegally  given  ;  and  if  they  will  do  ao^  I  am  of 
opinion  the  verdict  ought  to  stand. 

Grimkk,  J.  The  second  and  fourth  points  having  been  aban- 
doned, there  remain  only  the  f^rst  and  third  for  consideration. 
With  respect  to  the  third,  which  states  that  the  verdict  was  con-^ 
trary  to  law  and  evidence,  I  am  of  opinion,  that  as  the  evidence 
was  submitted  to  the  jury,  and. they  have  given  a  decision  thereonr 
and  as  there  is  no  ground  on  which  it  could  be  legally  aubatan* 
tiated  that  their  verdict  is  wrong,  a  new  trial  should  not  be  granted  «^ 

I  am  of  the  same  opinion  with  respect  to  the  law  ;  for  there  is 
no  point  in  the  books  clearer,  than  that  an  agent  is  bound  strictly 
to  adhere  to  the  orders  of  his  principal.  The  defendant,  in  this 
case,  did  not  observe  the  directions  given  him ;  he,  therefore,  be- 
comes accountable  to  the  plaintiffs  for  the  injury  resulting  to  then» 
from  his  non-observance  of  orders.  With  respect  to  the  third 
pointy  aa  interest  is  not  allowed  by  our  law,  oa  unligwidatad  d«- 


IN  THtt  STATE  Of  SOtJTH  CAttOUNA.  ^^ 


ttend%  there  moat  be  a  new  trial,  uolees  the  plaiatiis  wiM  ooBMUt  ^^^' 
to  reUnquish  that  part  of  their  yerdict.  .^^v-^/ 

City 
N0U.    See  1  Coa.  on  Cont  936.    Park,  206,  306.    3  Dal.  106.    Doiif.876.     Coancil 
Vioer'aAbr.    Interest    4  Dal.  286.     Bro.  Ch.  463.    2Ves.jr.  300.    3N.  Y.    f^j^^amt. 
T  &.  266.    1  Camp.  50.     3  Hen.  and  Alun.  493.    1  H.  Bl.  227.    2  Boa.  and 
Pal.  337>  472,  Ac.    Nott  and  M'Cord,  6.    Bnlow  v.  Goddard. 


CONSTITUTIONAL  COURT,  CHARLESTON,  JAN,  1812. 

Citt  Council  t>.  C.  Pinc&ivey. 

By  an  Act  ^  assembly  of  1763,  the  power  of  the  commissioners  of  streetsi 
were  vested  in  the  City  Council,  who,  by  an  ordinance  of  1786,  ap- 
pointed commissioners  to  execute  certain  duties  relating  to  the  office 
of  oommiSBioners  of  the  streets,  reserving  to  Council  the  right  of  ap- 
proviag.  The  authority  confirmed  by  that  ordinance,  was  not  a  delega- 
tion of  power  contrary  to  the  act. 

The  Ci^  Council  may  legally  assess  the  pioprieton  of  the  a^goining  kita 
with  the  expenses  of  a  pavement 

tt  is  not  lawful  for  the  City  Council  to  lay  an  ajBsessment  and  distrain  for 
ndn-payment,  without  giving  notice ;  and  the  party  charged  by  such 
assessment,  has  a  right  to  be  heard  against  It 

A  prohibition  granted  against  laying  an  assessment  without  notice,  or  op- 
portmiity  of  defence. 

OBaneO  may  assess,  beyond  the  jurisdiction  of  the  City  Court  By  three 
judges,  BnmTkXDt  J^  dissentient. 

Motion  to  Bet  asi^  a  prohibition,  January  term,  1809.  The 
€jkj  Getmeil  laid  a  pavement  in  Meeting  street,  and  to  defray  the 
ezpeaieB,  assessed  the  owners' of  lots  fronting  on  the  street.  The 
rsepondeat,  for  his  lot  on  the  east  side  of  Meeting  street,  was  as^ 
•eased  in  the  sum  ef  three  hundred  and  two  dollars  twenty-eight 
eents^  which,  having  neglected  to  pay,  a  warrant  of  distress  was 
issued  against  his  property. 

On  the  14th  of  March,  1809,  tho  rsspondent  obtained  of  the 
Conmon  Pleas  a  prohibition.  The  grounds  of  the  suggestion 
Wan :  1.  That  the  City  Council,  contrary  to  law,  delegated  tbeit 
pewaTyas  eomanssioners,  to  certain  persons  who  laid  the  said  pave^ 
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^^^  meat,  made  the  assesament,  and  issued  the'  warrant.    2«  That  thi« 
x_0-  ^  -^„r  respondent,  before  this  assessment,  had  paid  for  the  same  lot  which 
City      runs  to  Church  street,  a  drain  and  pavement  assessment  amounting 
Coanc     1^  ^^^  iiundred  and  fifty-one  dollars,  and  ought  not  to  be  mado  to 
Pinckaej.  pay  for  two  pavements  for  one  lot.     3.  That  pavements  are  a  ge- 
neral benefit,  and  should  be  paid  for  by  a  general  tax.     4.  That 
the  respondent  should  have  been  summoned  by  the  City  Council, 
to  shew  cause  against  their  assessment,  and  to  answer  their  de- 
mand.    5.  That  the  City  Court  had  jurisdiction  only  to  $100  ;  the 
corporation  cannot,  therefore,  assess  and  levy  a  greater  sum.     6» 
That  the  City  Council  cannot  impose  a  greater  fine  than  one  hun- 
dred dollars,  and  cannot,  therefore,  assess  9302,28. 

The  City  Council  contend  that  the  prohibition  ought  to  be  set 
aside,  because,  by  the  act  of  incorporation,  they  are  invested  with 
the  powers  of  the  commissioners  of  the  streets,  as  expressed  in 
the  act  of  assembly  1764.  That  in  their  corporate  capacity,  they 
directed  the  said  pavement  to  be  laid,  made  the  assessment,  and 
issued  the  warrant.  That  the  grounds  taken  in  the  suggestion,  are 
insufficient  to  sustain  it. 

By  an  act  of  assembly,  passed  in  1704,  P.  L.  812,  entitled  '*  an 
act  to  empower  certain  commissioners  to  keep  clean,  and  in  good 
order  and  repair,  the  streets  in  Charleston :"  power  to  assess  the 
inhabitants  is  given  to  the  said  commissioners,  with  this  condition, 
*«  and  in  case  aAer  the  said  commissioners,  or  a  majority  of  them, 
shall  have  made  such  assessment,  and  given  ten  days  notice  thereof^ 
by  banging  up  their  assessment  in  some  public  part  of  the  town,'' 
dec,  which  said  act  was  revived  by  an  act  passed  in  1783 :  in 
which  year  the  powers  of  the  commissioners  of  the  streets  were 
vested  in  the  City^  Council,  P.  L.  327 ;  who,  by  their  ordinance 
of  1806,  sec.  11,  City  Laws,  40,  appoint  commissioners,  by  the 
name  of  the  Commissioners  of  the  Streets,  and  authorize  them  to 
make  assessments ;  and  all  such  assessments  shall  be  made  out  in 
the  manner  aforesaid,  by  direction  of  the  commissioners  of  the 
streets  and  lamps ;  and,  after  being  approved  by  them,  and  by  the 
City  Council,  shall  be  lodged  in  the  hands  of  the  City  Treasurer, 
who  shall  collect  the  amount  thereof,  in  the  manner  in  which 
the  City  taxes  are  collected,  giving  twenty  days  notice  to  the  party 
assessed. 
Gads0en  and  HoLMBs/or  the  motion.    Gsddes,  conira. 
CoLOocK,  J.     As  to  the  first  ground,  stated  in  the  suggestion, 
it  does  not  appear  to  me  that  it  can  be  said  that  the  City  Council 
have  delegated  their  power ;  for,  it  will  be  observed,  that  the 
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neotsy  although  made  by  the  commianoDera  in  the  firtl  imtaacei  ^^i^**^ 
are  to  be  submitted  to  the  consideration  of  the  Coancil,  and  are  ,^^^^^^ 
not  to  be  acted  upon,  until  approved  by  them  ;  so  that  I  should  con.       cjty 
aider  the  commissioners  only  as  officersi  or  agents,  appointed  to    CoaueU 
ascertain  data,  on  which  the  assessment  ia  to  be  founded  ;  and  this  Pineknty. 
power  of  appointing  officers,  or  agents,  to  assist  in  the  discharge  of 
the  multifarious  duties  which  devolve  on  the  City  Council,  ia  not 
only  incident  to  corporations,  but  is  expressly  given  to  them  by 
the  4th  section  of  the  act  of  incorporation.     P.  L.  p.  829. 

As  to  the  second  ground,  from  the  wording  of  the  act  of  1764, 
I  am  of  opinion  that  the  City  Council  may  legally  asaeaa  the 
ownera  of  a  lot,  which  bounds  on  two  streets,  for  two  pave* 
ments,  but  whether  the  sum  levied  in  this  case  is  agreeable  to  law, 
and  the  value  of  the  house,  I  cannot  decide,  unless  the  aaaeaament 
of  the  whole  town,  or  square,  was  laid  before  me. 

What  is  atated  aa  a  third  ground  in  the  auggeation,  might  be 
urged  against  the  existence  of  'such  a  law,  but  cannot  weigh 
with  me,  whose  duty  it  is  to  state  what  the  law  ia,  not  what  it 
ahould  be. 

The  fourth  ground  is,  in  my  judgment,  the  pivot  on  which  the 
caae  turoa.    The  City  Council  claim  the  right  to  make  the  asaeaa- 
menty  under  that  part  of  the  act  of  incorporation,  P.  L.  320,  which 
vested  in  them  the  powers  of  the  commissioners  of  streets,  as  given 
by  the  act  of  1764,  P.  L.  49 ;  and  I  have  no  doubt  but  they  have 
departed  from  the  spirit,  as  well  as  the  letter  of  that  act.      It 
certainly  must  be  considered  as  an  exercise  of  arbitrary  power, 
and  wholly  inconsistent  with  the  principled  of  our  government,  that 
a  tax  should  be  exacted  from  any  person  without  giving  any  notice 
of  the  reasons  for  laying  it,  or  the  principles  on  which  it  is  levied. 
The  act,  from  which  the  power  is  derived,  expressly  guards  against 
this,  by  requiring  that  the  assessment  should  be  made  known,  by 
being  hung  up  in  aome  public  part  of  the  town,  (a  mode  of  publi- 
cation, which  waa,  perhaps,  at  that  time,  a  proper  one,)  &r  tea 
days.    Now,  the  ordinance  of  the  City  Council  only  requires  that 
the  assessment  which  is  made,  is  to  be  given  to  the  officer,  who  ia 
to  give  the  party  twenty  days  notice  that  he  is  assessed  in  aueh  a 
sum ;  and  no  meana  afforded  him,  aa  waa  unqueationably  intended 
by  the  act  of  1764,  to  ascertain  the  justice  of  the  asseaament,  or 
to  oppoae  ita  injustice,  if  any  there  should  be.    This  might  be  done, 
by  passing  an  ordinance  stating  the  principle  on  which  the  asseaa* 
meat  is  made,  the  value  of  each  house,  and  the  sum  in  which  each 
andtfidual  is  aaseaaed,  which  ahould  go  into  operation  at  aome  fii» 
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0Mk<^«i,  t*M  pwiod ;  alk^ing  auch  time  as  w<»uTd  eaaUe  tboM  to  te  af* 
s^P'sy'^^  fected  by  it>  ta  make  such  oppositioa  as  they  might  deem  proper. 

City  AsseeBmeDtB  never  ahould  be  resorted  to,  if  they  can  be  at oided ; 

Coimcil  g,|.^  ^^ii^  ^]  ^Q  guards  which  oaQ  be  placed  upon  them  by  the  law,  . 
Pinckney.  there  will,  at  least,  in  aone  degree,  be  the  exercise  of  an  arbitraiy 
power.  It  is,  therefore,  the  duty  of  this  oourt  to  see  that  the  as- 
aessmeocs  made  by  the  City  Council,  are  in  strict  conformity  with 
those  guards,  which  have  been  placed  upon  the  exercise  of  this 
power.  It  appears  to  me  that  they  have  not  given  (hat  public  no* 
tice  of  the  assessment,  which  was  intended  by  the  act  of  1704,  and 
which  justice  requires. 

As  to  the  5th  and  6th  grounds,  the  powers  of  the  City  Council, 
and  those  of  the  City  Court,  are  very  distinct.  There  is  no  limit 
to  the  power  of  the  former  in  assessment ;  and  the  latter  has  no- 
thing to  do  with  the  case :  for  the  law  directa  the  assessments  to 
be  recovered  by  warrant.  I  am,  therefore,  of  opinion  that  the  mo* 
tion  be  rejected. 

NoTT,  J.  This  is  an  application  to  this  court,  to  revene  a  de« 
cision  of  the  Circuit  Court,  ordering  a  prohibition  againal  the  City 
Council. 

The  first  aad  most  important  ground  on  which  the  prohibitaaa 
hatf  been  granted,  is,  that  the  City  Council  have,  by  an  ordinaoea 
passed  in  the  year  1806,  delegated  to^  the  oommissionerB  of  the 
streets,  powers  which  they  ought  to  have  exeiviaed  tbeoiselves. 
There  is  no  principle  more  clear,  than  that  all  inferior  eorporalioas 
must  keep  within  the  pale  of  their  charters ;  and  if  they  exMed 
/  the  powers  therein  granted,  they  may  be  restrained  by  the  control- 

ling power  of  this  couit.    It  is  equally  dear,  that  a  delegation  to 
another  body,  of  powers  whioh  they  are  required  to  perioroi  thena- 
selves,  \M  tEsnscending  the  limits  of  their  charter.    The  aet  of  in- 
eorporatiott  transfers  to  the  City  Council  all  the  poweis  given  to 
the  commissioDers  of  the  streets  by  the  act  of  1764.    The  powon 
of  the  commissioners  of  the  streets,  therefore  ceased  with  that  aot» 
And  although  the  City  Council  still  employ  persons  as  commit 
sioneis  of  the  streets,  to  nomme^  yet  they  are  not  to  bo  eooaidered 
in  the  character  of  the  former  board,  but  as  sub»commisBiencrsv 
clothed  with  no  anthcH'ity  except  what  they  derivo  fiom  the^Cil;^ 
Council,    Whether  the  City  Council  have  delegated  to  them  poweis 
which  they  ought  to  have  retained  themselves^  is  a  question  wbiela 
must,  be  decided  hy  a  comparison  of  the  act  with  the  ordinaaoft. 

By  tho  M  clause  of  the  act  of  1764,  P.  Li  4A»  it.  is  eaactod* 
that  the  cemmissionors  of  the  streots  should  bavo  power  sad  aiitlio* 
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fttj»  UMOg  Other  thiogSy  lo  sink  or  lay  common  drains;  of  sewer^f      1812.    ' 
and  wdla,  to  cause  footways  to  be  levelled  and  paved,  &c.     By  v^^^^^^r' 
the  dd  clause,  it  is  CDacted,  that  tins  expense  shall  be  borne  by  the    ^'^^j, 
proprietors  of  houses,  &c.y  who  shall  be  benefitted  thereby,  rateaUy         r. 
mad  proportionaUy  to  their  valbe.     And  in  order  lo  aseertaia  the  ^' 
proportion  that  each  shall  pay,  the  latter  part  of  the  same  clause 
aathorises  the  commissioners  to  make  an  assessment  on  the  owners, 
ds€.     All  these  duties  are  now  required  to  be  performed  by  the  City 
Council,  that  is  to  say,  they  have  the  power,  1.  To  make  pave* 
mentSy  dtc.     2*  To  make  the  owners  of  the  adjacent  lands  pay 
ibe  expense  ;  and  S,  To  assess  the  amount  that  each  shall  pay. 

The  ordinance  authorizes  the  commissioners  of  the  streets,  that 
Bf  the  sub-commissioners,  1.  To  point  out  and  designate  such 
drains  and  pavements,  dec,  as  they  shall  think  necessary.  There 
18  neiking  objeciionable  in  this  part,  as  it  only  authorizes  them  to 
potnt  oitt  and  designate,  &;c.,  for  the  iolormation  of  the  Council, 
aftd  not  to  make.  2.  It  requires  the  'owners  of  lots  to  pay  the 
expeoee ;  this  is  also  conformable  to  the  act.  8.  It  requires  the 
owners  to  pay  what  the  commissioners  shall  assess.  Now,  although 
this  is  not  saying  in  totidem  verbis^  that  the  commissioners  shall 
make  the  assessment,  yet  it  is  necessarily  implied  ;  for  the  owners 
eannot  pay  what  the  commissioners  do  assess,  unless  they  have  the 
powec ,  and  do  make  assessments.  This,  then,  is  delegating  to  the 
commiesioaecs  the  power  to  make  assessments,  which,  by  the  aoty 
is  expressly  given  to  themselves. 

Nor  do  1  think  that  the  measure  is  aided  by  the  sobsequeiit 
clause,  retaining  to  themselves  the  right  of  approving  such  assess* 
woejuu  The  eonstitutioii  of  th»  United  States  authorizes  Congress 
to  pass  bws  for  the  reguladou  of  commerce ;  but,  I  presume,  a 
law  authnrisBing  the  secretary  of  the  treasury  to  regulate  commerce^ 
woukl  Dot  be  thought  constitutional,  even  though  it  reserved  to 
C€H^;Tess  the  right  of  approving,  or  rejecting,  such  measures  as  he 
should  adopt.  Making  an  assessnnent  is  one  thing ;  approving  of 
k  afterwaids  is  another :  and,  so  far  as  an  exercise  of  the  judg* 
OMOt  is  necessary,  may  nequire  very  different  operations  of  the  mind. 
Vt  iM  not  fof'us  to  inquire,  what  has  been  the  practical  effect  of  this 
BMasoro ;  it  ia  suffioient  that  we  see  what  may  be  the  possible  abuse 
of  it.  An  act,  enlarging  the  powers  nf  an  inferior  corporation, 
oo^ht  to  be  construed  stric.tly.  This  is  a  tremendous  power  to  be 
l^nuitedf  even  to  the  City  Council  itself,  and  in  the  exercise  of 
'Which,  they  ought  to  be  confined  to  the  very  letter  of  their  charter. 

Balf  2d*  The  afit  of  17My  required  the  commissiooeni  to  give  tea 
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^^812*'*'  ^^^^  notice  of  the  assessment,  before  they  proceeded  to  issue  their 
y_^^^-^_  warrant  of  distress.     The  act  does  not  expressly  say,  that  this  no- 
City      tice  is  intended  for  the  purpose  of  giving  the  party  an  opportunity 
Council    of  shewing  cause  against  it ;  but  it  must  bo  so  understood,  as  it 
Pinckney.  could  answer  no  other.     But  this  ordinance  contains  no  such  pro- 
vision, nor  does  it  appear  tiiat  the  requisition  of  the  act  has  been 
complied  with. 

It  is  stated  on  the  part  of  the  City  Council,  that  the  party  bad 
notice,  but  this  court  cannot  now  listen  to  suggestions  of  that  sort* 
If  they  thought  it  material,  they  should  have  required  a  declaration 
to  be  filed,  and  have  had  the  fact  tried.  But  now  the  case  must  be 
decided  from  the  face  of  the  proceedings.  On  both  grounds,  I  am 
of  opinion  that  the  prohibition  was  properly  ordered,  and  that  this 
motion  ought  to  be  discharged. 

Brbvard,  J.  By  the  act  <*  to  incorporate  Charleston,"  passed 
in  tfie  year  1783,  P.  L.  827,  sec.  4,  the  City  Council  of  Charles* 
ton  are  empowered  to  make  by-laws,  respecting  the  streets,  JaneSt 
dec,  and  to  establish  such  regulations  as  shall  appear  necessary 
for  the  security,  welfare,  and  convenience  of  the  city  :  and  all  the 
powers  and  authorities,  which>  at  that  time,  were  vested  in  the 
commissioners  of  the  streets,  and  commissioners  of  the  markets, 
were  transferred  to  the  City  Council ;  who  are  also  empowered  by 
the  said  act  to  make  such  assessments  on  the  inhabitants  of  the 
city,  or  those  who  hold  taxable  property  within  the  same,  as  shall 
to  them  appear  expedient,  for  the  safety,  convenience,  and  advao* 
tage  of  the  city  ;  and  to  affix,  and  levy  fines,  for  all  ofiences  com- 
mitted against  their  by-laws,  dDC. 

In  this  act  of  incorporation,  the  legislature  intended,  it  appears 
to  me,  to  vest  ih  the  City  Council  all  the  powers  and  authorities 
which  were  vested  in  the  commissioners  of  the  streets  and  roar- 
kets,  subject  to  the  same  restraints  and  qualifications  which  ad« 
hered  to  those  powers  and  authorities,  while  in  the  hands  of  those 
commissioners.     Therefore,  although  the  City  Council  are  compe- 
tent to  make  by-laws,  respecting  the  streets,  lanes,  and  markets,  of 
the  city,  and  to  make  assessments  on  the  inhabitants  of  the  cityt 
or  those  who  hold  property  within  the  same,  and  to  affix  and  levy 
fines  for  offences  committed  against  their  by-laws  :  yet,  in  the 
cise  of  these  powers,  the  Council  is,  I  apprehend,  limited  and 
strained  in  the  same  manner,  and  by  the  same  legislative  instrument, 
by  which  those  powers  were  originally  granted  to  the  commissioners 
of  the  streets  and  markets.     The  act  of  assembly  of  the  year  1764, 
gives  to  certaia  commissioners,  or  a  majority  of  them,  power  to 
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level  and  pave  footways,  sink  draiDs,  dec.,  the  charge  aod  expense  ^^'^^' 
of  which  is  to  be  borne  and  paid  by  those  interested  therein,  owners  .^^  ^^^ 
of  the  land,  dfc,  benefilied  by  such  improvements,  in  proportion  to  City 
the  value  of  the  property  so  benefitted.  And  in  order  to  provide  Council 
the  means  necessary  for  defraying  such  expenses,  the  commissioners,  piackney. 
or  a  majority  of  them,  are  authorized  to  make  assessments  on  all 
owners  and  proprietors,  dec.  The  act,  however,  provides  that  after 
the  assessments  are  made,  ten  days  notice  thereof  shall  bo  given 
by  copies  affixed,  d&c,  in  order  that  those  who  may  conceive  them« 
selves  aggrieved,  may  have  an  opportunity  of  being  heard,  and  of 
shewing  cause  against  the  same,  and  of  being  relieved.  The  com* 
missioners  were  autliorized  by  the  act  of  1764,  to  grant  relief  upon 
sufficient  cause  shewn,  and  were  required  to  allow  ten  days  notice, 
or  indulgence,  to  the  party  assessed,  to  shew  causp  against,. or  com* 
ply  with,  the  assessment,  before  issuing  a  warrant  of  distress  to 
levy  the  amount.  The  city  ordinance,  in  question,  in  the  present 
case,  authorizes  the  commissioners  of  the  streets  and  lamps  to  de- 
signate such  new  drains  and  foot  pavements  as  they  may  ^eem  ne- 
cessary and  expedient  ;  and,  tvith  the  consent  of  the  City  Council, 
contract  for  building  and  making  thereof;  also  to  assess  the  owners 
of  lots,  dbc.,  to  defray  the  expenses  of  such  buildings,  d(c.  Aod 
such  assessments  are  directed  to  be  made  out  under  the  direction  of 
the  commissioners,  who  are  to  approve  thereof.  The  same  is^ 
however,  to  be  approved  of  by  the  City  Council.  The  ordinance 
requires  twenty  days  notice  to  be  given  to  those  assessed  ;  but  to 
what  end,  or  purpose,  does  not  appear,  no  mode  being  prescribed 
by  which  advantage  may  be  derived  from  this  notice.  1  am  of 
opinion,  that  any  proprietor  assessed,  either  according  to  the  act  of 
1764,  or  the  act  of  incorporation,  is  entitled  to  at  least  ten  days  no« 
tice  of  such  assessment,  and  an  opportunity  of  being  heard,  and  of 
shewing  cause  against  the  same. 

But  the  ordinance  appears  to  afford  no  such  opportunity  of  being 
beard,  or  any  means  of  relief;  so  far,  it  is,  in  my  opinion,  illegal. 
I  also  incline  to  think,  that  tlie  ordinance  vests  an  illegal  power  in 
the  commissioners  of  the  streets  and  lamps,  *'  to  make  assessments 
according  to  their  discretion,  to  be  approved  by  them."  The  ulii- 
male  right  of  approval  is,  indeed,  reserved  to  the  City  Council : 
but,  I  think,  the  assessments  ought  to  be  made  under  the  immediate 
direction  of  the  City  Council.  At  any  rate,  the  right  to  appeal  to 
them,  from  the  discretionary  proper  of  the  commissioners,  ought  to 
have  been  proved. 

Again ;  I  incline  to  think,  that  the  assessment  in  the  present  case 
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^^812*^'  WM  illegal,  being  for  a  sam  exceeding  one  hundred  dolhurt.    Hitf 
^^'.^^^  extent  of  the  jurisdiclion  of  the  City  Court  being  one  hundred  3ol- 
City      larsy  the  city  legislature  cannot,  by  their  by-laws,  impose  finei,  pe« 
CouncU    niiitieg^  ^j^  x^x^n,  beyond  that  amount ;  otherwise,  this  local  legisla- 
Knciciief.  ture  would  impose  duties  on  other  officers  than  their  own  |  and 
other  courts  than  the  City  Court  must  be  employed  to  enforce  th« 
observance  of  their  local  statutes.    This,  I  thiiiki  was 'not  inteiided 
by  the  act  of  incorporation.    The  jurisdiction  of  the  City  Couit 
being  limited  to  one  hundred  dollars,  necessarilyy  in  my  judgmentf 
limits  the  power  of  the  City  Council  in  the  enactment  of  by- 
laws.   In  fine,  my  opinion,  in  this  case  is,  that  the  motion  ought  to 
be  rejected. 

Grimkb,  J.    The  motion  in  this  case  was  to  set  aside  a  prolit-' 
bition  obtained  by«  the    defendant  against  the  City  Council.    The 
facts  were,  that  it  being  necessary  to  make  a  pavement  before  tba 
door  of  defendant,  and  others,  in  Meeting- street^  the  plaintifis  di<« 
rected  the  commissioners  of  the  streets  to  make  a  contract  for  the 
Bame,  und  assess  the  value  thereof,  and  lay  such  assessment  before 
them.    The  commissioners  accordingly  did  so,  and  on  the  fiice  of 
the  ascessment  was  a  resolve  of  the  City  Council  agreeing  to  the 
same.    The  copy  of  the  assessment  was  then  giren  to  the  city 
collector,  who,  after  having  waited  twenty  days,  agreeably  to  |»Sfrt 
of  the  city  ordinance,  issued  an  execution  against  the  defendant/ 
who  had  not  paid  the  sum  assessed  to  him. 
With  respect  to  the  first  ground  in  the  brief,  I  am  of  opinbii  that 
"^  die  City  Council  have  not  exceeded  their  powers  in  appointing 
commissioners  of  the  streets  to  execute  that  part  of  the  duty  whicb^ 
in  this  case,  they  have  allotted  to  them. 

With  respect  to  the  2d  and  3d  grounds,  my  opinion  is,  that  it  ha* 
beett  the  constant  and  uoHorm  practice  of  the  old  comraissionere  of 
the  streets,  and  of  those  acting  under  the  City  Couttbit»  to  aasesw 
those  persons  before  whose  houses  th^  pavements  are  made;   and 
that  a  contrary  mode  of  proceeding  would  tend  lo  make  those  wIm^ 
have  long  ago  paid  for  their  own  pavements,  pay  a  double  tax,  if 
they  were  now  to  be  assessed  for  the  pavements  of  the  city  gene* 
rally ;  and  that  those  who  have  never  yet  paid  any  assessment  Ibv 
pavements,  if  they  were  now  required  to  do  so,  by  a  tax  on  Ybe 
whole  city,  would  be  much  better  off  than  those  who  have  been 
compelled  to  pay  heretofore.    A  tax  should  operate  in  a  genera> 
way,  on  ali  the  citizens  at  large,  and  not  partially;  and  such  a  neisr 
mode  of  taxation,  if  now  adopted^  would  certainly  ha?e  a  very 
tkl  effect 
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With  respect  to  the  jurisdiction  of  the  City  Court  extending  to  ^'^gl?^' 
only  $100,  it  does  not  apply  in  this  case,  for  it  is  no  verdict  of  lliat  ,^1.^^^^ 
Courl;  and  on  the  6lh  ground,  «<that  the   City  Council  cannot  im-       City 
pose  a  fine  or  penalty  beyond  $100,'*  this  is  not  a  case  in  point;       °"" 
for  the  assessment  is  neither  fine  nor  penalty.     I  am,  however,  of  Pinclauj. 
opinion,  on  the  4th  ground,  that  the  prohibition  should  go  ;  because, 
in  the  act  of  assembly  of  1764,  giving  powers  to  the  commissioners 
of  the  streets  to  perform  this  duty,  they  are  enjoined,  after  the  as-  . 
sesament  is  made,  to  hang  up  the  assessment  in  some  public  place 
in  the  city,  so  that  each  citizen  concerned,  may  have  notice  of  the 
sum  he  is  so  assessed,    fiy  the  act  of  incorporation,  the  City  Coun- 
cil had  all  the  powers  of  these  coromissibtiers ;  and,  therefore,  iii 
framing  their  ordinance  on  this,  subject,  they  should  have  taken  care 
to  insert  a  clause,  by  which  notice  should  be  brought  home  to  the 
party  assessed,     tt  does  appear,  on  examining  the  ordinance,  that 
twenty  days  notice  is  required  ;  but  it  is  not  declared  for  what  pur- 
pose,  or  to  whom  this  notice  is  to  be  given.     It  is  not  pretended  on 
the  part  of  the  City  Council,  that  any  such  notice  was  given  to  the 
party  complaining,  but  that,  after  they  had  approved  the  assessment, 
they  sent  it  to  their  treasurer,  who  kept  it  twenty  days,  and  then 
issued  his  warrant  of  execution.     Surely,  this  cannot  be  called  no- 
tice, of  which  the  complainant  might  avail  himself,  by  representing 
to  the  City  Council  some  error,  or  illegality  in  their  proceedings^ 
as  was  done  in  the  case  of  Mr.  Rouse,  who  convinced  the  City 
Council  that  they  had  acted  erroneously  in  their  assessing  him,  and 
who  was  c'onsequently  relieved  by  them  from  ibe  payment  thereof! 
My  opinion  is,  therefore,  that  the  prohibition  should  go ;  and  of 
the  same  opinion  are  all  my  brethren. 

NoU.  In  the  case  of  Haeston  y.  The  City  Council,  1  M'Cord,  345,  it  was  de« 
ctded  that  the  act  of  1764,  P.  L.  49,  ia  repealed  by  A.  A.  1785,  P.  L.  398.  The 
aathoritj  of  thia  case,  therefore,  as  far  as  the  questions  decided  appear  to  turn 
on  the  coostruetlon  of  die  act  of  1764,  seems  to  be  oyermled. 
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isS^**  CONSTITUTIONAL  COURT,  CHARLESTON,  JAN.  1812, 
c^'^csil  ^^"  ^^*^  CouRciL  t.  Thomas  Lee,  i|nd  others. 


V. 


Lee,  •<  »•  A  tax  on  any  faculty,  profession,  trade,  occupation,  or  employment^  does 
not  include  the  salaries  of  public  oticers. 

Motion  to  set  aside  a  prohibition,  in  May  term,  1809«  By  the 
tax  ordinance  of  the  City  Council  of  the  39th  March,  1809,  all 
profit,  or  income,  arising  from  the  pursuit  of  any  faculty,  profession » 
occupation,  or  trade,  or  employment,  shall  be  liable  to  a  tax  of  33  1-2 
cents  on  everyone  hundred  dollars,  of  the  value  or  estimate  thereof, 
to  be  assessed  by  the  city  assessor,  provided,  that  nothing  herein 
contained  shall  be  construed  to  subject  to  taxation  the  profit  or  in- 
come of  any  clergyman,  judge,  schoolmaster,  or  other  teacher. 
Thomas  Lee,  the  comptroller,  and  William  S.  Smith,  clerk  and 
prothonotary,  were  assessed,  and  not  having  paid  the  tax  on  the 
profits  or  income  of  their  several  offices,  they,  with  other  officers, 
on  the  6th  of  June,  1800,  applied,  by  their  attorney,  L.  Chevesi 
Esq.,  for  a  probihiiion,  to  restrain  the  Cily  Council  from  levying 
the  said  assessment,  which  was  granted. 

The  grounds  stated  in  the  suggestion  were  :  1.  That  the  offices 
of  the  said  officers  did  not  come  under  the  terms  of  the  ordinance. 
S.  That  if  offices  do  come  within  the  terms  of  the  ordinance,  the 
tax.  is  against  the  right  of  the  officers,  the  constitution,  and  laws  ; 
is  called  for  by  no  emergency ;  and  is  against  the  wisest  principles 
of  taxation. 

In  support  of  the  motion  to  set  aside  the  prohibition,  the  reasons 
submitted  were :  1.  That  the  said  officers  were  intended  by  the 
City  Council  to  be  taxed  ;  and  that  this  intention  is  inantfest,  from 
the  expressions  of  the  ordinance  ^s  qaoted  before.  2.  Thai  the 
City  Council  had  a  right  to  lay  such  a  tax. 

Gadsden  and  Holmes,  for  the  motion. 

CoLcocK,  J.  1  do  not  conceive  it  necessary  to  go  into  the  con* 
sideration  of  the  power  or  authority  of  the  City  Council  to  impose 
the  tax  ;  nor  to  decide  whether  it  be  expedient,  for  I  am  decidedly 
of  opinion  that  the  words  of  the  ordinance  do  not  include  or  com. 
prehend  the  public  officers,  and  without  descending  to  a  technical 
definition  of  every  word  used  in  the  ordinance,  I  think  it  sufficient 
to  say,  that  we  have  had  a  legislative  construction  of  the  words  for 
many  years  i  for  they  are  the  same  as  those  used  in  our  tax  aets^ 
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and  I  have  oeFer  heard  of  any  iostaiice  of  a  VblX  coUector  attempt-  ^g^^^ 
ing  to  collect  such  a  tax.    Indeed,  it  most  be  obvious  that  the  sa-  ..^^[^^^ 
laryof  a  public  office  is  something  very  difierent  from  the  profit     .City 
or  income  *'  arising  from  any  faculty,  profession,  occupation,  or    ^°^"*^ 
trade,  or  employment."    I  can,  therefore,  see  no  ground  for  a  Lee,  ef  oL 
prohibition  against  the  City  Council,  although  there  will  be  a  good 
ground  for  one  against  their  officer,  should  he  attempt  tp  proceed. 
NoTT,  J.    This  is  a  motion  on  the  part  of  the  City  Council 
to  set  aside  a  prohibition,  granted   against  them  by  the  court 
below. 

The  suggestion  on  which  the  prohibition  was  granted,  states,  that 
the  City  Council  have  passed  an  ordinance,  by  which  **  all  profits 
or  income  arising  from  the  pursuit  of  any  faculty,  profession,  occu* 
paiion,  trade,  or  employment,  shall  be  liable  to  a  tax  of  33  1-2  cents 
on  every  hundred  dollars  of  the  value  or  estimate  thereof,"  dsc. ; 
and  that  the  city  officers  are  about  to  levy  an  execution  on  the 
property  of  these  petitioners,  for  the  tax  on  their  salaries.    So  that 
the  only  question  is,  whether  the  public  officers  of  the  State  are 
included  under  the  words  of  that  ordinance.    It  is  admitted,  that  if 
they  are  not,  the  prohibition  ought  not  to  have  been  granted ;  for 
the  city  officers  would  then  be  acting  without  any  authority,  and 
would  be  trespassers,  against  whom  the  individuals  could  haye  re. 
dress  by  action.     The  word  *^  employment,"  is  the  only  term  under 
which  it  is  pretended  that  they  can  be  included.    I  do  not  know 
that  this  word  is  any  where  used  as  a  technical  term.    It  is  a  com- 
mon word,  generally  used  in  relation  to  the  most  common  pursuits, 
and,  therefore,  ought  to  be  received  by  this  court  as  understood  in 
common  parlance.    I  do  not  recollect  that  I  ever  saw  it  used  in 
any  legislative  proceeding,  to  express  a  public  office,  although  in 
the  dictionaries  it  may  sometimes  be  so  defined.    On  the  contrary, 
whenever  any  measure  relates  to  both,  it  is  usual  to  express  both 
«  office  and  employment,"  and  whenever  the  word  employment  has 
been  used  without  the  other,  it  has  never  been  considered  as  em- 
bracing public  offices.    Thus  in  our  acts  for  raising  supplies,  the 
words  factorage,  employment,  faculties,  and  professions,  are  used ; 
and  yet  nobody  has  ever  considered  them  as  extending  to  the  sala- 
ries of  public  officers.    This  may  almost  be  considered  as  a  legis- 
lative construction  of  its  meaning,  and  certainly  shews  its  common 
acceptation.    It  is  not  to  be  presumed  that  the  City  Council  would 
have  left  a  st^bject  of  such  novelty  and  importance,  to  construction. 
I  would  not  do  them  the  injustice  to  believe,  that  they  intended,  by 
one  «weepi^g  word  of  doubtful  import,  to  bring  the  most  important 
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^812!'^^  offices  iQ  the  Sbtte  into  hotch  potch  with  the  lowest  menial  employ, 
ments,  about  the  streets  of  Charleston.  A  measure  of  such  impor- 
tance  ought  to  have  been  expressed  with  the  utmost  precision,  and 
to  have  left  nothing  to  conjecture.  Believing,  therefore,  that  from 
a  correct  view  of  the  ordinance,  public  officers  are  not  embraced, 
there  was  no  ground  for  a  prohibition  ;  and,  therefore,  the  motion 
to  reverse  the  order  ought  to  be  granted. 

Per  curiam.  We  are,  therefore,  unanimously,  of  opinion,  ^at 
the  motion  be  granted  ;  because  there  is  no  occasion  for  us  to  pro* 
bibit  what  it  appears  the  City  Council  have  never  done. 


CONSTITUTIONAL  COURT,  CHARLESTON,  JAN.  1812, 

MaBOABET  StONB  V,  KOBEBT   WiLSOK. 

The  rule  that  parol  evidence  cannot  be  admitted,  to  contradict  a  whttea 
instrument,  does  not  apply  to  a  loose  memorandum,  not  containing  a 
complete  engagement. 

Geddbs,  for  the  motion.     Cboss,  contra. 

NoTT,  J.    These  were  two  actions  brought  by  way  of  summary 
process,  for  two  quarters'  hire  of  a  negro,  at  the  rate  of  one  hun- 
dred dollars  per  year.     The  defence  was,  that  by  a  written  agree- 
ment  between  the  parties,  it  appeared  that  the  defendant  was  to 
pay  annually,  and  that  the  plaintiff  could  neither  sue  until  the  end 
of  the  year,  nor  split  the  sum  into  quarterly  instalments,  so  as  to 
bring  it  within  the  summary  jurisdiction   of  the  court,  and  that 
parol  evidence  ought  not  to  have  been  admitted,  to  shew  that  it  ^as 
the  intention  of  the  parlies  that  the  payments  should  be  made  quar- 
terly.     The  presiding  Judge  being  of  that  opinion,  ordered  a 
nonsuit.    This  is  a  motion  to  set  aside  that  nonsuit. 

If  the  written  agreement  had  said  that  the  defendant  shoold  pay 
sixty  or  a  hundred  dollars  per  annum,  to  be  paid  annually,  I  should 
have  concurred  in  the  opinion  that  has  been  given  ;  but  what  is 
called  a  written  agreement,  is  nothing  more  than  a  loose  memoran- 
dum, the  first  part  of  which  is  a  receipt  for  fiAeoo  dollars  ;  and 
the  latter  part  a  permission  to  keep  the  negro  for  three  years,  at 
the  rate  of  sixty  dollars  for  the  first  year,  and  a  hundred  dollars  for 
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each  of  the  two  last  years,  without  saying  when  the  money  shall 
be  paid.  It  was,  therefore,  compefent  to  the  plaintiff  to  shew  by 
parol  evidence,  that  it  was  to  be  paid  quarterly.  Peuke,  1 17,  118. 
But,  in  fact,  the  evidence  offered  in  this  case,  cannot  be  called  parol. 
It  consisted  partly  of  the  acts  of  the  defendant,  and  partly  of  writ- 
ten instruments,  which  went  to  give  a  construction  to  this  memo, 
randum,  or  rather  the  defendant's  own  view  of  it.  The  first  was 
proof  that  he  was  in  the  habit  of  paying  quarterly.  2.  His  own 
letter,  in  which  he  acknowledges  a  quarter's  hire  was* due.  9, 
Mr.  Bennett's  receipt  for  $25,  being  the  amount  of  one  quarter's 
hire  for  the  two  last  years  ;  and  lastly,  the  agreement  itself,  which 
contains  a  receipt  for  fifteen  dollars,  being  the  amount  of  one  quar- 
ter's hire  for  the  first  year,  dated  one  quarter  of  a  year  aAer  the 
hiring  commenced.  I  am  of  opinion  that  the  evidence  ought  to 
have  been  received,  and  that  a  new  trial  ought  to  be  granted. 

Brbvard,  J.  In  these  cases  I  am  of  opinion  that  the  motion 
elaiming  to  set  aside  the  nonsuit,  ordered  by  the  District  Court, 
and  for  new  trials,  ought  to  be  granted. 

The  reasons  on  which  this  opinion  is  founded,  are  briefly  these  : 
The  facts  stated  in  the  brief,  taken  in  connection  with  the  written 
documents  which  were  produced  in  evidence  on  the  trial,  and  also 
on  the  argument  of  this  motion,  furnikh  the  material  circumstances 
upon  which  the  decision  of  the  motion  must  depend,  and  must  be 
considered  as  forming  a  report  of  the  cases  decided.  The  report 
of  the  judge,  who  decided  them,  not  being  obtained,  the  counsel  on 
both  sides  concur  in  the  statement  presented.  From  these  docu- 
ments the  following  facts  appear:  That  the  actions  were  brought 
for  the  services  of  a  slave  belonging  to  the  plaintiff,  who  was  hired 
to  the  defendant  for  three  years,  at  the  rate  of  so  much  by  the  year. 
This  agreement  appears  by  the  receipt  of  Mr.  Bennett,  who  was 
the  plaintiflT'tf  agent  in  this  business,  and  who,  after  acknowledging 
the  receipt  of  so  much  in  satisfaction  of  the  services  of  the  slave 
then  due,  states  the  terms  upon  which  the  slave  is  to  continue  in 
ifae  defendant's  possession.  It  is  not  very  clear,  from  the  wording 
of  this  paper  writing,  at  what  periods  the  payments  were  to  be 
made,  whether  at  the  end  of  three  years,  or  at  the  end  of  each 
and  every  year.  Under  all  the  circumstances  of  the  case,  it  might 
have  been  proper  to  construe  it  to  mean  payments  quarterly.  I 
should  incline  to  expound  it,  as  intending  annual  payments.  But 
It  was  in  evidence  that  the  defendant  had  been  in  the  habit  of  pay- 
ing quarterly,  and  had  acknowledged  that  a  quarter's  wages  was 
^e.   It  farther  appeared,  that  the  defendant  expressly  promised 
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^^£n^*  to  pay  the  sums  demaoded,  not  long  before  the  trial.  All  these  cir- 
cumstances concurred  to  raise  a  presumption  that  the  contract  with 
Bennett,  was  intended  to  lay  the  defendant  under  an  obligation  to 
pay  for  the  services  of  the  slave  quarterly,  although  the  hiring  waa 
for  three  years,  at  such  and  such  rates  per  year ;  or  they  might 
have  been  considered  as  evidence  of  a  subsequent  parol  agreemeat 
between  the  parlies,  upon  sufficient  consideration,  altering  the 
terms  of  the  former  contract,  which  was  reduced  to  writing  by 
Mr.  Bennett. 

The  ground  upon  which  the  judge  decided  in  the  District  Court, 
as  stated  in  the  brief,  was,  .that  the  defendant  could  not,  by  any  act 
of  his,  annul  the  agreement  made  with  Mr.  Bennett,  which  was 
reduced  to  writing.     If  the  judge  had,  upon  fuU  consideration  of 
all  the  evidence  submitted  to  him,  decreed  for  the  defendant,  I 
should  not  think  this  court  would  be  authorized  to  set  aside  the  de- 
cree ;  because  the  writing  of  Mr.  Bennett  might  be  properly  con- 
strued to  intend  annual  payments ;  and  because  the  judge  was  as 
competent  to  decide  on  the  matters  of  fact  submitted  to  him,  as 
any  member  of  this  court  can  be  supposed  to  be.     But  having  or- 
dered the  nonsuits  on  the  express  ground  that  the  parties  were  not 
competent  to  enter  into  a  parol  agreement,  which  would  be  different 
from  the  agreement  before  made  in   writing  ;  and  that  the  writtea 
agreement,  contained  in  Mr.  Bennett's  receipt,  could  not  be  annulled 
by  any  act  of  the  defendant ;  I  am  of  opinion  that  he  was  mista- 
ken in  point  of  law,  and  that  he  was  at  liberty,  and  ought,  to  have 
taken  into  conivderation  the  oral  testimony,  and  the  other  evidence 
which  was  given,  relative  to  the  contract  and  the  execution  of  it^ 
in  order  to  determine  what  was  the  intention  of  the  contract  en- 
tered into  originally  between  the  parties ;  and  whether  they  had 
not  subsequently  entered  into  a  parol  agreement,  varying  the  terms 
originally  established ;  and  that  this  judgment  should  have  been 
upon  all  the  evidence  submitted,  by  a  decree  in  favor  of  the  plain- 
tiff or  defendant ;  and  ought  not  to  have  been  upon  a  rejectioo  of 
the  evidence,  supposed  to  be  ioadmissible,  as  repugnant  to  the  con* 
tract  in  writing. 

Gbdeke,  J.  In  this  case  the  court  is  unanimously  of  opjaion» 
that  the  nonsuit  should  be  set  aside,  because,  allowing  that  ThomsMi 
Bennett,  Jr.,  was  the  agent  of  the  plaintiff,  and  was  authorised  to 
make  the  agreement  produced  by  the  defendant  on  the  trial,  yet 
that  paper  shews  that  the  defendant,  at  the  very  time,  understood 
that  the  payments  were  to  be  made  quarterly,  as  Thomas  Bennett 
ackoowledges  timein  to  hava  leceived  »  quarter's  hire  of  tbe 
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begro,  and  that  the  agreement  is  extended  back  one  quarter  at  the  ^^'ijo*'^' 
time  the  payment  was  made,  where  the  agreement  was  entered  into  ^^^^^-^_^ 
for  three  years  hire  ;  and  this  appears  to  have  been  the  construe-  limehooie 
tion  adopted  by  the  defendant   himselfy  not  only  when  he  received     ^- 
tbe  above  receipt  from  Thomas  Dennett,  in  which  the  agreement 
is  recited,  but  by  a  subsequent  receipt  also,  produced  and  signed 
Thomas  Bennett,  above  a  year  afterwards,  for  another  quarter. 
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Robert  Limehousb  v.  Williak  Gray. 

The  auctioneer's  advertisement  is  different  from  the  written  conditions 
and  terms  of  sale.  Parol  evidence  may  be  received  to  disprove  a  war- 
ranty of  soundness,  or  value,  implied  by  the  advertisement. 

Where  a  vendor  at  the  time  of  sale,  gave  notice  that  the  slave  was  not 
sound,  and  the  appearance  of  the  slave  indicated  the  want  of  health ; 
although  there  was  no  proof  of  notice  to  the  purchaser  himself  and  a 
fair  price  was  paid,  and  she  died  of  a  disease  with  which  she  was  then 
affected — Held  by  the  court,  (Colcock,  J.,  dissenting,)  that  the  pur- 
chaser could  not  recover  against  the  vendor,  for  unsoundness. 

Hiis  was  an  'action  to  recover  the  price  of  a  young  female  slave, ' 
upon  the  ground  of  a  failure  in  the  warranty  of  soundness.  The 
plaintiff  produced  the  advertisement,  under  which  this  slave,  toge- 
ther with  several  others,  was  advertised  to  be  sold,  all  of  whom 
were  described  as  prime  negroes.  A  day  or  two  elapsed  between 
the  sale  of  the  slave,  and  her  delivery  to  the  plaintiff;  during  which 
titne  iftie  WKs  under  the  core  of  a  person  who  usually  attended  to 
negroes,  and  to  whom  a  reasonable  compensation  for  that  purpose 
was  paid.  When  brought  to  the  plaintiff's  house,  she  was  sick  of 
a  disorder,  which  a  physician,  called  by  the  plaintiff,  proved  was  in 
her  system  when  sold,  and  was  the  cause  of  her  death.  The  price 
given  was  as  much  as  a  sound  negro  of  the  age,  appearance,  and 
qtialities,  of  the  one  purchased,  usually  sold  forj  at  the  time  she 
^as  sold.  The  defendant  produced  two  or  three  witnesses,  to  es- 
tabliah  that  it  was  declared  at  the  sale,  that  the  purchaser  bought 
subject  to  every  defect  excepting  that  of  title ;  that,  at  the  sale^ 
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^^Sia"*^'  *^^®  appearance  of  the  girl  indicated  unhealihiness,  consequently^ 
n^^^^^^_   that  there  was  no  breach  of  warranty,  either  express  or  implied, on 
Limehoase  the  part  of  the  defendant.     The  plaintlfif  objected  to  any  lestiioony 
Grar       ^^ii^S  adduced,  to  contradict  the  advertisement,  and  upon  this  ob. 
jeciion  being  overruled,  he  contended,  admitting  the  declarations 
made  at  the  sale  by  the  vendue- master,  yet  the  advertisement  ha- 
ving stated  that  the  slave  was  a  prime  negro,  it  was  requisite  that 
the  notice  should  have  been  specially  communicated  to  the  plaintiff, 
that  he  bought  subject  to  defects  ;  whereas,  no  notice  of  this  kind 
was  proved,  and  all  the  witnesses  examined  by  the  defendant,  said 
that  they  never  heard  the  vendue-master  make  any  declarations  rc« 
specting  the  risks  which  the  purchaser  was  to  run.     The  plaintiff 
also  contended,  that  having  given  a  fair  price,  be  was  entitled  to  a 
sound  commodiiy  in  exchange. 

The  jury  found  a  verdict  for  the  defendant.  A  motion  to  set 
aside  the  verdict,  and  for  a  new  trial,  ^as  made  on  the  following 
grounds:  1.  Because  his  honor  the  judge,  overruled  the  plaintiff's 
objection  to  the  admissibility  of  parol  evidence,  to  contradict  a 
written  advertisement.  2.  Because  the  verdict  was  contrary  to 
the  weight  of  evidence. 

Drayton,  for  the  motion.    Nobthrop,  contra. 

CoLcocK,  J.     As  to  the  first  ground  in  this  case,  I  think  it  was 
perfectly  correct  to  admit  parol  evidence  to  do  away  the  effect, 
which,  it  was  contended,  should  be.  produced  by  the  advertisement. 
For  I  will  suppose  that  it  could  have  been  proved  that  the  negro  in 
question  was  not  included  in  the  advertisement ;  that  the  vendue- 
master  had  not  the  possession  of  her  until  the  sale,  and  that  she  did 
not  belong  to  the  same  person  who  owned  those  alluded  to  in    the 
advertisement.    It  would  certainly  have  been  unjust  to  attach,  iu 
this  way,  an  express  warranty  to  property  which  it  was  never   the 
intention  of  the  vendor  to  warrant. 

As  to  the  second  ground,  after  the  most  deliberate  consideration 
of  the  case,  I  see  nothing  which  distinguishes  it  from  a  number  of 
cases  decided  on  the  same  principles  in  our  courts,  and  particularly 
the  case  of  Timrod  v.  Shoolbred,  1  Bay,  324,  in  which  it  was  de* 
cided,  that  when  the  seeds  of  the  disorder  were  proved  to  have  ex- 
isted  at  the  time  of  the  sale,  and  the  negro  afterwards  died  of  that 
disorder,  the  vendor  should  be  liable. 

But  it  was  contended,  that  the  negro  had  the  appearance  of  un- 
healthiness  at  the  time  of  the  sale,  and  that  where  defects  are  visi- 
ble,  the  law  will  not  relieve.  Of  this  I  am  fully  aware,  but  by  an 
examinatioa  of  the  caaes  decided  on  thii  groundi  it  will  be  found 
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that  such  defects  are  meant  aa  are  obTioas  to  a  common  observer,  ^^'gj^"^' 
Now  I   presume  there  is  no  criterion  more  fallacious  than  the  ap-  .^^ ^^_, 
pearance  of  people  of  this  description,  and  that  it  requires  a  great  LimehouM 
degree  of  skill  to  judge  by  the  face  of  a  person  whether  he  is  la-      ^^ 
boring  under  disease,  and  particularly  whether  under  a  disease  of 
an  incurable  nature.     The  cases  where  the  purchaser  is  required 
to  see  for  himself,  are  such  as  where  a  horse  has  lost  an  eye,  or 
eyes,  a  defect  visible  iind  obvious,  and  which  cannot  be  said  to  bear 
any  analogy  to  the  defect  in  this  case.     In  the  case  of  Timrod  v. 
Shoolbred,  before  mentioned,  the  language  of  the  court  is,  that  **  this 
warranty,"  the  implied  warranty  arising)  from  a  sound  price,  "  ex- 
tends to  all  faults,  knowu  and  unknown  to  the  seller  ;  and  although, 
ia  general,  it  principally  relates  to  title  and  quaUfication,  and  not  to 
longevity,  jet,  in  some  cases,  it  ought  to  be  construed  to  extend  to 
the  latter.     For  if  the  negro  sold  had  about  him,  at  the  time  of 
sale,  the  seed  of  a  disorder  generally  difficult  of  cure,  and  which 
occasioned  his  death,  it  would  be  unreasonable  to  say  that  the  pur. 
chaser  shall  sustain  the  loss."     In  this  case  it  was  proved  that  the 
negro  was  affected  by  the  disorder  of  which  she  died,  at  the  time 
of  the  sale. 

I  have  said  thus  much  on  the  ground  of  implied  warranty,  be* 
caiise,  it  was  contended,  that  although  she  was  advertised  as 
'*  prime,"  that  expression,  by  general  consent,  in  this  country,  did 
not  carry  any  warranty  as  to  soundness.  But  this  is  beyond  my 
powers  of  comprehension,  for  the  word  must  apply  to  qualification 
alone  ;  and  I  am  inclined  to  think,  if  tlie  vendue-master  had  ex- 
pressly said  he  offered  a  prime  wench,  but  very  sickly,  for  sale,  he 
would  have  had  very  few  bidders.  1  conceive  that  there  was  an 
express  warranty,  and,  in  such  cases,  the  law  is  clear,  that  the 
purchaser  need  not  use  any  uncommon  diligence  to  ascertain  whe- 
ther the  warranty  is  correct.  I  am,  therefore,  of  opinion  a  new 
trial  should  be  granted. 

Bbeyard,  J.  In  this  case  my  opinion  is,  that  the  motion  ought 
to  be  rejected  ;  and  foif  the  reasons  following  :  The  advertisement 
of  the  defendant,  that  at  such  a  place,  on  such  a  day,  he  would 
expose  for  sale,  a  number  of  prime  negro  slaves,  1*  consider  in  the 
light  of  a  notice  to  persons  wishing  to  purchase  slaves,  in  order  to 
attract  bidders,  and  not  as  intending  to  hold  out  the  terms  or  con- 
ditions of  the  proposed  sale.  1  cannot  believe  the  defendant  in- 
tended, by*  his  advertisement,  to  warrant  the  soundness  of  every 
slave,  to  be  sold  on  the  day,  and  at  the  place  mentioned  ;  and  that 
every  such  slave  should  answer  the  description  given  in  the  adver* 
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^^'£^'  tiflemeot  of  the  whole  gang,  collectively ;  I  cannot  believe  the  ad« 
,^^~^^-  veriisement  was  so  understood  by  any  purchaser  at  the  sale.     It  is 
Limehouse  ^^^  reasonable  to  suppose  the  defendant  meanty  by  bis  advertise- 
'^*        ment  to  preclude  himself  from  selling  any  but  such  slaves  as  should 
answer  the  description,  of  prime  slaves,  upon  such  terms  and  condi* 
tions  as  he  might  fairly  propose  and  agree  to,  verbally  or  otherwise,  at 
the  time  of  sale ;  or  that  every  purchaser  at  the  sale,  could  under* 
stand  the  advertisement  in  any  other  light  than  that  of  a  mere  no* 
tice,  that  prime  slaves  would  be  offered  for  sale  upon  such  terms 
and  conditions  as  should  be  declared. at  the  time  and  place  of  sale. 
A  slave  in  every  respect  prime,  at  the  time  of  advertising,  might 
become  unsound,  or  materially  defective,  before  the  day  of  sale ; 
yet  can  it  be  seriously  pretended,  that  the  defendant  was  estopped 
by  his  advertisement,  from  selling  him,  at  the  time  and  place  pro* 
posed,  upon  such  terms  as  might  be  fairly  declared  at  the  time  of 
selling  1     The  case  of  Gunnis  and  others  v.  Erhart,  1  H.  Blade 
Rep.  289,  is  very  diflferent  from  the  present*     In.  that  case,  the 
printed  conditions  of  the  sale  stated,  that  the  copyhold  estate  of- 
fered for  sale  was  free  from  all  incumbrances.     This  was  a  false 
representation,  made  at  the  time  of  the  sale,  and  the  purchaser  at 
the  sale  relied  upon  it,  and  was  deceived.    Parol  evidence  was  in- 
deed offered,  to  prove  that  the  auctioneer  had  publicly  declared,  when 
.    the  estate  was  put  up,  that  it  was  charged  with  the  incumbrance  to 
which  it  was  subject,  which  the  court  refused  to  admit ;  but  it  was 
refused  on  the  ground,  that  verbal  declarations  at  an  auciioh,  con- 
trary to  the  printed  conditions  of  sale,  could  not  be  admitted,  with- 
out opening  a  door  to  fraud  ;  and  there  was  no  evidence  that,  the 
purchaser  had  particular  personal  information  of  the  inheritance  in 
question.  * 

In  the  present  case,  the  testimony  of  two  or  three  witnesses  w^s 
given  in  evidence,  to  prove  that  it  was  expressly  declared  at  the 
sale,  that  the  buyer  was  to  run  the  risk  ef  unsoundness,,  and  of 
every  defect,  save  that  of  title,  and  that  the  appearance  of  the  slfive 
in  question,  indicated  unsoundness.     This  evidence  was  phj^ted 
to,  upon  the  authority  or  reason  of  the  case  of  GfUnnis,  v..  Erhart, 
which  I  have  already  noticed,  and  which  appears  to  tn^.  very4iB^ 
tinguishable  from  this  case.     I  am  of  opinion,  that  in  cases  like  the 
present,  the  advertisement  of  sale  is  never  intended  to  state  the  con- 
ditions of  sale  ;  but  that  the  conditions  are  to  he  made  known  at 
the  time  of  sale,  unless  otherwise  plainly  and  clearly  expressed  ; 
and  that  it  is  not  necessary  to  prove  particular  and  personal  notice 
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to  the  purchaser,  of  the  conditioDs  declared  at  the  sale ;  it  is  al-  ^^S^ 
^ajs  to  be  presumed  that  he  has  had  notice.  ..^-v^^ 

In  the  view  I  have  taken  of  this  case,  iitith  all  its  circumstances,  Limebooae 
it  appears  to  me  that  the  evidence  given  at  the  trial  was  properly      ^* 
admitted,  and  was  fairly  left  to  the  jury  :  and  I  do  not  feel  autho* 
rized,  from  the  impressions  made  on  my  mind  by  the  evidence  stated 
and  coomiented  on,  to  say  that  the  verdict  is  not  supported  by  suf- 
ficient evidence* 

Gbdcce,  J.  A  new  trial  is  moved  for  in  this  case,  because  pa- 
rol evidence  was  admitted. by  the  judge,  to  contradict  an  adver- 
tisement,  in  which  the  negroes  to  be  sold  were  described  to  be  prime ;  , 

but  the  defendant  proved,  that  when  the  wench  was  put  up  for  sale, 
she  appeared  emaciated,  that  it  was  visible  to  the  eye  of  every  one, 
that  she  was  diseased,  and  that,  therefore,  unless  there  was  an  ex. 
press  warranty  of  sounduess,  notwithstanding,  and  in  contradiction 
to  the  sickly  appearance  of  the  wench,  plaintiff  could  not  recover. 
He  also  proved,  that  at  the  sale,  it  was  declared,  that  nothing  but 
the  title  would  be  warranted ;  but  he  did  bot  bring  home  to  the 
plaintiff,  the  hearing  of  this  declaration. 

The  plaintiff  now  alleges,  that  such  evidence  ought  not  to  have 
been  received ;  and  quotes  a  case  from  1  H.  Black.  269,  where  an 
advertisement  declared  that  a  certain  tenement,  which  was  for  sale, 
was  free  from  incumbrance*    But  although  it  did  appear,  that  the 
plaintifis  could  have  proved  that  a  counter  declaration  to  the  ad- 
vertisement was  made  at  the  time  of  sale,  as  in  this  case,  yet  there 
was  do  proof  that  tfa6  decltfratido  had  come  to  the  ears  of  the  pur- 
chas^t;  ik  fliat  he  could  have  been,  by  any  thing  which  happened 
at  the  sale,  pot  on  his  guard,  or  been  informed  of  the  circumstance* 
This  case,  then,  does  not  tally  with  the  one  before  us ;  for  here,  « 
the  very  sight  of  the  wench  was  sufficiently  indicative  of  a  Very 
bad  state  of  health  ;  and  the  law  lays  it  down,  that  there  is  a  class 
of  capias  where,  although  a  man  is  deceived,  he  can  maintain  no 
aet&oa :  tis  where  the  affirmation  is,  that  the  thing  sold  has  not  a  de- 
fect, which  is  a  visible  one,  there  the  imposition,  the  fraudulent  in- 
t^at  is' admitted,  but  it  is  no  tort.    3  D.  and  E.  54.    We  are, 
therefore,  of  opinion  that  no  new  trial  should  be  granted. 
The^  oQier  judges  concurred. 
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Stocker  & 
Bunce 

V. 

Coriett 


Stocker  ^  Buncb  v.  Captain  Corl^tt* 

S.  &  6.|  employed  by  the  captain  of  a  ship  to  build  a  boat,  completed  and  de- 
livered  the  same  to  him,  and  charged  the  price  in  their  account  to  the 
ship.  The  owners  of  the  vessel  lived  in  Charleston,  when  the  contract 
was  made  by  the  master.  Held,  that  the  builder  might  recover  against 
the  master,  or  owner. 

Motion  for  a  new  trial. 

The  action  was  assumpsit,  tried  in  the  Court  of  Comihon  Pleas 
for  Charleston  district,  before  Judge  Wilds.  It  was  for  the  price 
of  a  boat.  The  defence  wad,  that  defendant  had  not  made  the 
contract  on  his  own  account.  That  when  the  boat  was  built  he 
was  captain  of  the  Hindostan,  a  ship  belonging  to  Andrew  Holmes 
dc  Co.,  and  that  they  were  liable.  It  was  proved  the  defendant 
ordered  the  boat  to  be  built  as  for  himself,  and  that  it  was  delivered 
to  iiim.  PJaintiffs  did  not  know  that  A.  Holmes  dc  Co.  were  own- 
era  of  the  Hindostan.  Defendant  produced  in  evidence,  an  adver- 
tisement  of  a  date  subsequent  to  delivery  of  the  boat,  calling  on  all 
persons  having  demands  against  the  Hindostan,  to'  render  accounts 
to  A*  Holmes  &,  Co.,  and  proved  that  the  plaintiffs'  account  was 
afterwards  handed  in  to  A.  Holmes  &  Co.,  but  it  was  not  paid. 
The  account  filed  with  the  declaration  was  headed  '*  Captain  Cor- 
iett of  the  ship  Hindostan,  to  Stocker  &  Bunco,  Dr."  The  origi* 
nal  entry  was,  **  Captain  Coriett  of  the  ship  Hindostan,  anJ  oumerf, 
to  Stocker  &  Bunco,  Drs."  The  judge  charged  in  favor  of  plain*^ 
tiffs.     The  jury  found  for  defendant. 

Argued  19th  January,  1812,  by  W.  Dbayton,  in  support  of  (he 
motion.     Heath,  contra, 

Brevard,  J.  The  conduct  and  management  of  a  trading  ship 
is  usually  entrusted  to  the  master,  or  captain.  He  is  gencf^ally  the 
confidential  agent  of  the  owners  of  the  ship.  They  are  bound  to 
the  performance  of  every  lawful  contract  made  by  him,  relative  to 
the  usual  employment  of  the  ship.  But  the  master  is  also  answer* 
able  for  his  own  contract.  The  merchant  who  supplies  necessaries  for 
the  use  of  the  ship,  has  a  twofold  remedy,  against  the  one,  or  the 
other.  It  often  happens  that  no  contract  can  be  made  with  the 
owners  personally  ;  as  when  the  ship  is  at  a  place  distant  from  their 
residence*  But  the  master  is  always  personally  liable,  unless  he 
takes  care,  by  express  terms,  to  confine  the  credit  to  the  owners 
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only.    Cowp.  636.     In  the  preBent  case,  it  appeared  that  the  con.     "'gig.*'*' 
tract  was  with  the  Captain,  the  defendant,  and  the  credit  was  given  \^^\/-^ 
to  bim  personally  ;  the  plaintiffs  having  also  the  security  of  the  Stacker  Sl 
ship  owners,  who  were  unknown  to  thero.     There  was  no  evidence         ^^ 
that  the  plaintiffs  knew  who  were  the  ship  owners,  and,  therefore,     Corlett. 
it  cannot  be  supposed  that  they  relied  wholly  on  them^for  payment, 
and  did  not  also  rely  on  the  personal  responsibility  of  the  defend- 
ant :  nor  did  it  appear  that  they  ever  consented  to  discharge  the 
4ilefendant  from  his  liability. 

The  original  entry  in  the  plaintiff* 's  books,  and  the  account  deliv.  • 

ered  to  A.  Holmes  &  Co.,  cannot  be  considered  as  releasing  the 
defendant  from  his  responsibility.  It  was  not  an  extinguishment 
of  their  claim  against  him.  Abb.  104.  Cowp.  636.  5  Esp. 
Rep.  122,    5  Johns.  68.     7  Johns.  312. 

It  has  been  said,  that  the  boat  which  was  supplied  for  the  use  of 
the  ship,  was  not  such  an  article  as  comes  within  the  meaning  of  the 
term  **  necessaries  for  the  ship."  It  seems  that  if  a  ship  be  sold, 
**  with  the  tackle,  apparel,  furniture  and  other  instruments  thereto 
belonging,"  according  to  maritime  law  the  ship's  boat  is  not  con- 
veyed by  those  words.  Abb.  4.  But  it  does  ^ot  follow,  that  the 
l>oat  ifl  not  an  article  necessary  to  the  usual  employment  of  the  ship ; 
■and  as  much  so  as  any  other  article,  such  as  ship's  stores  and  pro- 
visions, which  is  not  part  of  the  ship  itself.  Upon  the  whole,  my 
opinion  is,  that  the  plaintiffs  are  entitled  to  a  new  trial* 

NoTT,  J.  The  defendant  in  this  case  being  a  captain  of  the 
fihip  Hindostan,  procured  the  plaintifffs  to  build  a  boat  for  the  said 
ship,  which,  when  finished,  he  received.  He  did  not  mention  at 
the  time  he  ordered  the  work  done,  nor  when  he  received  the  boat, 

« 

who  were  the  owners  of  the  vessel,  but  spoke  for  it  and  received  it 
as  for  himself.  The  entry  in  plaintifffs'  books  was,  *<  Captain  Cor- 
lett and  owners  of  the  ship  Hindostan,  to  Stocker  dt  Bunco,  Drs." 
The  plaintiffs  once  rendered  in  this  account  to  the  owners,  but  it 
was  not  paid.  '  The  only  question  now  submitted,  is,  whether  the 
captain  is  liable  for  this  boat,  or  whether  the  plaintiffs  must  look  to 
the  owners  ?  It  is  a  rule  of  law,  that  a  captain  of  a  vessel  is  the 
^neral  agent  of  the  owners.  A  distinction  is  sometimes  made  be- 
tween his  agency  in  a  foreign  port,  and  the  port  where  the  owner 
resides.  But  it  is  unnecessary  to  notice  that  question  in  this  case  ; 
for  admitting  that  distinction  to  exist,  it  cannot  afl^ect  the  decision. 
The  owner  in  this  case,  lived  in  Charleston,  and  if  that  superse- 
ded the  defendant's  agency,  he  is  liable  for  acting  without  authority. 
It  would  be  a  ground  of  azemptk>n  for  the  owners,  but  it  woulcl 
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^^812^'  strengthea  the  obligation  on  the  master.  -If  his  general  agwcj 
^^^^^^  was  not  impaired  by  being  in  a  home  port^  it  gave  the  plaiotiffii 
StoU  additional  security  by  making  both  master  and  owners  liable ;  1 
^'  Comyns  on  Cont.  881.  Gainham  v.  Bennet.  Strange,  816.  Rich 
V.  Cox,  et,  dl.  Cowp.  680.  But  in  the  present  instance^  there 
was  no  evidence  to  take  the  case  out  of  the  general  rule.  The 
plaintiflfs,  therefore,  had  their  double  chum  upon  both  master  anl 
owner,  and  nothing  could  discharge  the  one,  but  payment  by  the 
other ;  and  it  is  perfectly  right  that  it  should  be  so.  The  contract 
between  the  captain  and  owner  is  bottomed  on  mutual  confidence : 
on  the  part  of  the  owner,  that  the  captain  will  not  contract  for  any 
thing  which  is  not  necessary,  and  on  the  part  of  the  captain,  that 
his  owner  and  employer  will  indemnify  him  against  all  such  ceo* 
tracts.  I  am  of  opinion,  therefore,  that  the  defendant  in  this  case, 
was  liable,  and  he  must  look  to  his  principal  for  indemnity.  & 
Johns.  68.     7  Johns.  812. 

CoLcocK,  J.,  was  for  rejecting  the  motion. 


^-  ■!  <>■ 


CONSTITUTIONAL  COURT,  COLUMBIA,  NOV.  1812. 

Jaoobi  Stoll  0.  BnEfjAUiN  Rtait* 

In  an  action  for  overseer's  wages,  the  declaration  contained  two  ooimts, 
indebitatiu  assumpsit^  for  work  and  labor,  and  quantum  meruUf  fiir  weak 
and  labor ;  the  defendant  pleaded  that  there  was  a  special  agieemont, 
and  alleged  that  the  plaintiff  had  not  performed  it  on  his  part ;  and 
concluded  to  the  contrary.  The  plaintiff  joined  issue  on  this  plea.  On 
the  trial  a  special  agreement  was  proved ;  a  verdict  for  plaintiff,  9150. 
On  motion  for  a  new  trial,  or  leave  to  enter  a  nonsuit, — Held,  that  the 
pleabut  the  iqiecial  agreement  in  issue,  and  cured  the  defect  of  the  de« 
daiation* 

Assumpsitt for oveiseer's  wages#  Tha dedarationoofltahied  two 
counta:  indMkUu&  attttmpsUf  for  work  and  labor;  iiarf^umHiw 
mendU  The  defendaDt,  by  bis  plea,  set  lortb  m^speeial  aghbMitaot, 
to  allow  the  plaintiff  one  eighth  of  tbe  crop>  in  oonaidertulite  of 
his  services ;  and  averred  that  plaintiff  had  miated  tbef  agteetoent 
bjf  negligjencei  and  absemed  himseif- without  pvoper  cttUM^   and 
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eonclnded  to  the  contrary.    The  plaintiff  joined  in  the  istae  so  ten-  ^^jg!'*'^ 
dered. 

At  the  trial  of  the  cause,  it  appeared  in  evidence,  that  Rjan  had 
retained  Stoll,  as  an  overseer,  and  was  to  allow  him  one  eighth  of 
the  crop  for  his  services  :  that  StoU  served  him  faithfuliy  for  more 
than  eight  months :  that  Ryan  then  required  him  to  dear  some  new 
groand,  and  turned  him  off  because  he  refused.  StoU  refused  to 
clear  the  new  ground,  hecause  it  formed  no  part  of  his  contract, 
bat  offered  to  remain  and  take  in  the  crop.  * 

Verdict  for  plaintiff,  f  150. 

Motion  for  a  new  trial,  or  leave  to  enter  a  nonsuit,  on  the  ground 
that  the  evidence  did  not  support  the  declaration  ;  and  misdirection 
of  the  judge. 

Brbvajro,  J,  If  the  motion  was  to  arrest  the  judgment,  I  should 
be  inclined  to  grant  it ;  for  the  issue  does  not  appear  to  be  material. 
The  plea  does  not  answer  the  declaration  as  it  ought  to  do  ;  but 
sets  forth  a  different  contract,  and  a  breach  of  it  by  the  plaintiff; 
and  on  this,  is^e  is  taken,  and  not  in  the  cause  of  action  stated  in 
the  declaration. »  But  the  motion  for  a  nonsuit,  on  the  ground,  that 
the  evidence  does  not  prove  the  contract  declared  on ;  and  for  a 
new  trial  on  account  of  the  misdirection  of  the  judge,  who  charged 
the  jury  to  find  for  the  plaintiff,  if  they  thought  the  evidence  suffi- 
cient to  prove  the  special  agreement  in  issue. 

If  the  plea  could  be  considered  as  amounting  only  to  the  general 
issue,  I  should  be  clearly  of  opinion  the  motion  for  a  nonsuit  ought 
to  b^  ,s9stained,  inasmuch  as.  the  evidence  did  prove*  a  special  agree- 
ment ;  whereas,  the  declaration  was  an  implied  promise.    But  the 
law  will  not  in^p.ly  an  agfeon^enl,  where  the  parties  have  expressly 
stipulated ;  and,  therefore,  where  there  is  a  subsisting  special  agree- 
ment, it  must  be  lai4i^.the.decIAratiola„  and  proved  as  laid.*    Bui. 
N.  P.  1^9.     1  Ld.  Raym.  735.    6  T.  R.  822.     4  Bos.  and  Vd0 
351.    Butjn  thM  case  the  issuQis  not  on  the  facts  stated  >in  the  de- 
claral^,;  butiUpon  thf  agreement  stated,  in  the  plea.    If  the  de^ 
fendi^t  p1(eadffi.«n -iiWHffioi^ot.  (pleB,.>ivhoreon  ismie  is  joined,  and  a. 
verdict>|s  tak^n  fofTithe  plaintiff,  no  advantago  can  be  taken  by  de- 
feiHlaQJ^ipf  (lisb^d.pleading^  .  5  Mod.  227.,    The  plea  may  betadfien  i 
aasiB^ndatoryrof  the-dedaration  after  issue  and  verdict,  io  order 
to  favor  the  justice- ^f  the.case^     After  veodict,  misjoindet  of  issue 
ia  aided  by  the  stat.  32  Hen.  8,  cap.  30.     So  a  bad  issue,  if  it  ap- 
pear that  the  plaintiff  had  cause  of  action.     Ray.  458.     At  any 
ratOf  only  a  re-pleader  ought  to  be  awarded.    5  Com.  Dig.  511. 

We  come  now  to  consider  the  motion  for  a  new  trial.    It  appears 
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Complj 

V. 

Browne. 


^^m!^'  that  the  merits  have  been  fairly  tried,  and  that  the  verdict  is  con- 
sistent with  the  real  justice  of  the  case.  1  cannot,  therefore,  agree 
to  set  the  verdict  aside. 

Bat,  J.  The  general  rule,  that  whenever  there  is  a  special 
agreement,  the  party  is  hound  to  declare  on  it,  is  well  settled.  But 
there  are  exceptions  to  it ;  as  if  the  agreement  be  lost,  or  in  the 
hands  of  the  adverse  party,  who  refuse  to  produce  it ;  or  if  the  de- 
fendant  puts  an  end  to  the  agreement  by  preventing  the  plaintiff 
from  fulfilling  his  contract.  In  the  present  case  the  defendant  him- 
self prevented  the  plaintiff  from  fulfilling  his  contract,  and  ought 
not  to  take  advantage  of  his  own  wrong.  It  appears  to  me,  the 
plaintiff  was  well  entitled  to  his  action  for  the  time  and  labour  ex- 
pended in  the  service  of  the  defendant,  and  might  well  rely  on  a 
quantum  meruit  for  his  services,  while  in  defendant's  employ. 

CoLCOGK,  J.  It  is  unnecessary  to  go  into  the  general  questionr 
because  the  defendant  by  his  pleading,  supplied  the  deficiency  of  the 
plaintiff's  declaration,  and  by  the  plea  the  agreement  is  specialty 
set  forth,  and  made  the  subject  of  the  issue  referred  to  the  Jury. 

Smith,  J.,  concurred. 

NoTT  and  Grimke,  Js.,  dissented. 
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Comply's  Administrator  v,  Browne's  Executors. 


Verdict  obtained  by  surprise,  set  aside. 


An  action  had  been  brought  against  the  executors  of  Daniel 
Browne,  an  attorney,  for  monies  collected  by  him.  An  agreenaeot 
afterwards  took  place  between  the  attorneys,  and  certain  papers  ia 
defendant's  possession  were  delivered  to  the  plaintiffs,  in  considera- 
tion of  the  suit  being  dropped.  The  case,  however,  remained  on 
the  docket,  and  was  called  for  trial,  and  the  defendant,  not  being 
prepared,  the  plaintiff  recovered  a  large  sum  of  money. 

New  trial  granted. 
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CONSTITUTIONAL  COURT,  COLUMBIA,  NOV.,  1813.    ^^^^J^' 


Thomas  Botd  and  Wifb  ti.  Albzahdbb  Bbkkt. 

To  call  a  woman  a  wbore,  is  not  actionable.  If  the  declaration  does  not 
contain  any  cause  of  action,  the  proper  way  of  taking  advantage  of  it, 
is  to  demur.  But  where  a  nonsuit  had  been  ordered,  the  court  refused 
to  set  it  aside,  on  grounds  of  conTonience,  as  it  was  clear  that  the  plain- 
tiff coold  not  recover. 

Action  on  the  case  for  speaking  certain  false  and  slanderous 
words  of  the  plaintiff's  wife.  The  words  laid  were  for  calling 
plaintiff's  wife  a  whore ;  no  special  damage  was  laid,  and  the  non- 
suit was  ordered  on  the  groutfd,  that  the  declaration  contained  no 
cause  of  action. 

NoTT,  for  the  motion.    CLirroir,  canira. 

Brevard,  J.  In  legal  strictness,  the  defendant  ought  to  have 
demorred  to  the  declaration  ;  but  the  question  now  is,  whether  we 
shall  set  aside  the  nonsuit  and  grant  a  new  trial ;  and  in  deciding 
this  question,  if*  we  see  that  no  good  purpose  can  be  answered  by 
setting  the  nonsuit  aside,  we  ought  to  exercise  a  sound  discretion 
and  not  grant  the  motion.  The  words  charged  are  not  actionable ; 
and  if  the  plaintiff  should  even  obtain  a  verdiot,  the  judgment 
would  )ie  arrested.  1  Com.  Dig.  179,  355,  256.  4  Co.  20.  7 
Co.  44.  2  Inst«  492.  6  Com.  Dig.  181.  2  T.  R.  488.  2  Inst 
478.  1  Com.  Dig.  274,  276.  I  will  not  say  what  my  opinion 
would  be,  if  I  had  the  power  to  make  the  law.  As  my  duty  is  con- 
fined to  declaring  what  the  law  is,  I  must  say  that  the  nonsuit 
ought  not  to  be  set  aside. 

The  other  iudges  coneurred* 
▼OL.  nz«  81 
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Boikell  EucATBAir  Haskell  and  others  v.  Aitdrbw  Housb. 

"*•  Testator  devises  the  rest  and  rendoe  of  his  estate,  to  be  sold  by  his  eze-^ 
cutors,  and^e  money  arising  from  sach  sale,  after  paying  debt%  to  be 
equally  divided  between  his  widow  and  chSdren,  and  appointed  his 
widow  and  two  others,  executors.  Held  that  the  executots  have  a 
naked  authority,  and  that  the  legal  estate  descends  to  the  heink 

Colonel  William  Thomson,  by  his  last  will  in  1796,  duly  execu- 
ted, devises  as  follows »  '*  1  will  and  devise  that  all  the  rest  and 
residue  of  my  estate,  both  real  and  personal,  be  sold  by  my  execu- 
tors, and  that  the  money  arising  from  such  sale,  together  with  my 
outstanding  debts,  be  appropriated  in  assistance  to  the  provision 
herein  before  made  to  the  payment  of  my  debts*  and  the  balance  to 
be  equally  divided  between  Eugenia  Thomson,  William  Kussel 
Thomson,  Rebecca  Hart,  Chariotte  Haskell,  Harriet  Cochran,  Wil. 
liam  Jones  Middolten  and  Eugenia  Lewis,  to  them  and  (o  Ibeir 
heirs  forever.  Lastly,  I  do  nominate,  constitute  and  appoint  ny 
wife  Eugenia  Thomson,  my  sons  William  Russel  Thonosoe  and 
John  Paul  Thomson,  executors  to  this  my  last  will  and  testament.^ 

No  sale  of  the  residue  was  made,  and  the  present  action  being 
brought  against  the  defendant,  to  recover  lands,  included  in  the  resi- 
due of  testator*8  estates ;  it  was  objected  by  the  defendant,  that  the 
action  should  be  in  the  name  of  the  executors,  and  of  this  opioioa 
was  the  presiding  judge,  who  nonsuited  the  plaintiflf. 

Motion  to  set  aside  the  nonsuit* 

Stask,  for  motion.    Eoan,  contra, 

NoTT,  J.  The  will  in  this  case  gives  the  executors  a  bare,  naked 
authority ;  they  have  no  interest  in  the  land  itself.  UdCiI  they  ex- 
ercise their  power,  therefore,  it  descends  to  the  heirs.,  Co.  Lit. 
236.  a.  The  will  does  not  even  authorise  them  to  bring  suit  for  the 
land ;  they  were  obliged  to  make  use  of  the  names  of  the  heicfl. 
I  am  of  opinion,  therefore,  that  the  nonsuit  should  be  set  aside. 

The  other  judges  concurred. 
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Thb  Stats  9.  Wautbs  Tay&ob. 

T.  ia  a  letter  to  N.  naei  ezpreflsioDs  supposed  to  amount  to  «  chdloDgt     rajios. 
to  %kt  a  duel,  add  by  a  poBtacript,  refen  N,  to  H.  (the  bearer  of  the 
letter,)  if  any  further  arrangements  were  necessaiy .    On  an  indictment» 
held  that  N.  might  give  testimony  of  the  conveisation  between  H.  (the 
bearer  of 'the  letter)  and  himself. ' 

A  challenge  delivered  in  this  State,  to  fight  a  duel  in  Georgia,  is  a  breach 
of  the  law  of  this  State  against  duels,  and  is  indictable  here. 

CoLCOCK,  J.    As  to  the  motion  in  arrest  of  judgments,  I  am  of 
opinion  the  indictment  is  well  drawn.    The  offence  is  the  challenge, 
and  the  letters  are  ooly  evidence.    So  are  all  the  English  authori* 
ties ;  and  of  course  there  is  no  need  to  put  the  letters  on  the  record. 

I  am  also  of  opinion,  that  the  evidence  as  to  the  conversation 
between  Nesbit  and  Heard,  was  properly  admitted ;  because  the 
defendant  had  expressly  referred  Nesbit  to  Mr.  Heard,  as  a  person 
authorised  to  make  arrangements  on  his  part.  The  defendant  had 
therefore  put  Mr.  Heard  iHo  his  place,  and  it  must  be  supposed  that 
in  this  conversation,  Heard  spoke  the  language  of  his  principal.  It 
will  not  avail  the  defendant  to  say,  that  he  is  not  bound  by  the  de« 
clarations  of  Heard,  for  it  is  clearly  proved,  under  his  own  hand, 
Ibat  whatever  he  had  to  say,  he  had  chosen  Heard  to  say  it  for 
him ;  and  by  this  means,  he  adopts  the  language  of  Heard,  and 
makes  it  his  own.  If  in  fact,  he  did  not  authorise  Heard  to  go  so 
far,  the  burthen  of  proof  was  on  him,  and  he  might  have  called 
Heard  in  his  defence. 

Another  ground  taken  by  the  defendant,  is,  that  even  if  there 
was  8  challenge,  it  was  not  a  challenge  to  fight  in  this  State,  but  in 
the  State  of  Georgia,  and  therefore  the  letters  cannot  be  a  breach 
of  the  peace  of  this  State.  But  if  there  was  any  chaUenge  at  all, 
It  was  a  breach  of  the  peace  of  this  State,  because  the  challenge 
was  delivered  here.  The  offence  consists  in  the  invitation  to  fight ; 
and  the  misdemeanor  is  complete  by  the  delivery  of.  the  challenge. 
From  the  letters  themselves,  it  appears  perfectly  evident,  that  it  was 
the  defendant's  intention  to  challenge  the  prosecutor  to  f^ht,  and 
•even  U  all  the  other  testimony  had  been  excluded,  there  is  still 
enough  to  support  the  conviction. 

SmTHand  Bretahd,Js.,  concurred. 

NoTT,X,  dissented. 
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Ford 


Nathak  Ford  v.  Whjus  Whitahr. 


Whitaker.  A  witness  who  testifies  that  he  received  instractioiis  in  writiiig»  fiom  the 
defendant,  a  commissioner  of  the  roads,  directing  him  to  open  a  certain 
Toad,  must  produce  those  instractionsy  and  parol  evidence  of  their  con- 
tents cannot  be  given. 

• 

Trespass  ^[uare  clausumfregU^  tried  at  Fairfield,  April,  181 1,  for 
cutting  a  road  through  the  plaintiff's  land.  One  Ferguson  was 
examined,  a  witness,  who  testified  that  he  was  an  overseer  of  the  road ; 
that  he  received  direction  from  the  defendant,  as  a  commissiooer* 
to  lay  off  a  new  road  through  the  plaintiff's  land  ;  and  that  by 
virtue  of  those  directions,  lie  did  lay  off  and  open  a  road  accord, 
iogly.  On  bis  further  examination,  he  said,  that  the  defendant  was 
not  present  when  ha  opened  the  road  ;  and  that  the  only  directiona 
he  bad  received  from  the  defendant  were  in  writing,  and  that  these 
written  instructions  were  then  in  his  possession  at  home.  It  was 
here  objected  that  the  writing  ought  to  be  produced,  and  that  parol 
evidence  of  its  contents  could  not  be  received  :  but  the  court  over- 
ruled the  objection.  The  case  was  submitted  to  the  jury*  aod 
they  retired  with  directions  to  seal  up  their  verdict,  and  attend  ia 
the  morning.  Next  morning  they  gave  in  their  verdict  sealed* 
The  verdict  was  opened  and  read  by  the  clerk,  in  these  words, 
^  No  bill." 

The  foreman  then  explained,  by  saying  that  it  was  their  intention 
to  nonsuit  the  plaintiff.  The  judge  directed  them  to  correct  their 
verdict  according  to  their  meaning ;  whereupon  they  retired  and 
shortly  afler  returned  into  court  with  the  following,  '*  we  find  for 
the  plaintiff  fifly  dollars." 

Motion  for  a  new  trial,  on  the  ground,  that  parol  evidence  of  the 
written  instructions  given  by  defendant,  was  inadmissible. 

NoTT,  J.  It  is  a  general  role  of  law,  that  when  any  fact  is  to 
be  established  by  written  evidence,  the  writing  itself  must  be  pro- 
duced ;  and  parol  evidence  of  its  contents  cannot  be  received,  unless 
the  party  will  shew  that  it  was  not  in  his  power  to  produce  the 
writing.  And  if  the  defendant  is  charged  with  the  act  of  another 
person  on  account  of  written  instructions  which  he  has  given^ 
those  instructions  ought  to  be  produced,  in  order  that  the  court  msjr 
see  the  extent  of  his  liability. 

New  trial  granted. 
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Joseph  Groves  v,  Robebt  Gordon. 

The  plaintiff  claimed  by  a  deed  from  defendant  to  W.  G.  Defendant 
then  proved  by  the  declarations  of  W.  G.  that  he  was,  at  the  time  of 
the  conveyance,  an  alien ;  on  which  the  plaintiff  was  nonsuited.  Non* 
suit  set  aside. 


This  was  an  action  of  trespass  to  try  title^  tried  before  Judge 
Smith,  at  Abbeville.  The  plaintiff  produced  a  convoyunce  of  the 
land  in  dispute  fron>  defendant,  to  one  William  Gordon,  his  son  ; 
and  another  conveyance  from  William  Gordon  to  him,  the  plaintiff. 
Defendant  then  proved  by  the  declarations  of  Wiliiam  Gordon,  that 
he,  William  Gordon,  was  an  alien  :  on  which  his  honor  nonsuited 
jthe  plaintiff. 

Motion  to  set  aside  the  nonsuit. 

Ta^vcey,  for  the  motion.     Bowie,  anara, 

CojiCOCX,  J,  I  cannot  think  the  nonsuit  was  proper.  For  in 
the  first  place,  the  alienage  of  William  Gordon  was  not  proved  by 
the  best  evidence.  It  may  be  true  that  William  Gordon  said  he 
was  an  alien,  and  yet,  in  fact,  he  may  not  be  an  alien,  and  this  was 
a  question  proper  to  submit  to  the  jury.  But,  in  the  second  place, 
even  if  ho  were  an  alien,  his  estate  would  not  be  divested  until  of* 
fice  found.  This  is  the  rule  in  case  of  purchase,  though  not  of 
descent.  If  an  alien  purchase,  although  the  king  is  entitled,  yet 
Ihe  estate  does  not  vest  title  office  found ;  because,  until  office 
found,  the  alien  is  seised.  1  Com.  Dig.  115.  As  the  titles  are 
not  stated,  1  do  not  know  whether  this  case  comes  under  the  act 
of  1807 ;  but  there  is  enough  to  convince  me  that  this  nonsuit 
<tf]ght  to  be  set  aside. 

Brevard  and  Nott,  Js.,  concurred. 

£at,  J.,  dissented. 
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Mab7  a.  Rahlsxy  v.  Abraham  G.  Dozier. 

The  statute  of  limitationB  runs  against  dower. 

Motion  for  a  new  trial.  Action  to  recover  dower  in  Abbeville 
district,  tried  before  Smith,  J.,  1811. 

Defendant  pleaded  the  statute  of  limitations.  Marriage  and  sei- 
ain  were  admitted.  The  demandant  admitted  that  the  defendant 
had  been  in  the  peaceable  possession  of  the  land  in  question,  under 
a  purchase  made  before  the  death  of  Judge  Ramsat,  demandant's 
husband,  until  the  summons  in  dower  was  sued  out,  being  upwards 
of  five  years.  The  Circuit  Court  held  that  the  act  of  limitations 
was  not  pleadable  in  bar  to  a  claim  of  dower.  (Quere.  The  plea 
should  have  been  demurred  to,  if  this  objection  was  meant  to  be 
taken.)     Verdict  for  the  plaintiff. 

Argued  24th  of  April,  1813,  by  Cbeswell,  in  support  of  the  mo- 
tion, and  by  Goodwin,  contra.    Absent,  Judge  Grimkb. 

For  the  defendant,  it  was  insisted  that  the  A.  A.  1712,  P.  L. 
101,  is  express,  that  any  right  or  title  to  lands,  tenements,  dfc,  which 
shall  descend  or  come  to  any  person,  shall  be  prosecuted  witbio  five 
years  after  such  right  or  tide  shall  accrue,  else  such  right  shall  be 
barred,  except  as  to  persons  under  disabilities,  dtc.  In  this  case 
the  right  to  dower  accrued  upon  the  death  of  the  demandant's  hus- 
band, five  years  and  upwards  anterior  to  the  action  commenced. 
The  limitation  act  is  pleadable  to  a  claim  of  dower,  by  the  English 
law.    Bac.  Abr.  title  Dower.    Letter  D.  and  letter  F. 

For  the  demandant,  it  was  argued  that  the  limitation  act  could 
not  be  construed  so  as  to  relate  to  a  claim  of  dower,  which  is  ooC  a 
claim  founded  on  a  paper  title,  or  a  descent,  but  arises  oat  of  the 
husband's  estate,  as  a  temporary  interest  or  provision  for  iho 
widow,  d&c. 

NoTT,  J.  The  question  is,  whether  the  statute  of  limitatiooa 
will  bar  dower.  The  words  of  our  act  are,  ^  If  any  person  to 
whom  any  right  or  title  to  lands,  tenements  or  hereditaments  shall 
descend  or  oome,  do  not  prosecute  the  same  within  ^ve  years  after 
such  right  or  title  accrued,  then  he,  she  or  they,  shall  be  forever 
barred  to  recover  the  same."  These  words  embrace  a  ri^ht  to 
dower,  as  well  as  any  other  right  to  lands  or  hereditaments.  Mra. 
Ramsay's  right  accrued  at  her  husband's  death,  and  the  statute  then 
began  to  nin.    It  is  argued  that  she  is  a  joint  tenant  with  tfio  de* 
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fendanty  but  this  is  not  correct ;  to  constitute  a  joint  tenancy^  there  ^^^^^ 
must  be  an  unity  of  interest,  title,  time  and  possession,  all  of  vrhich  >.^-^^><^^ 
are  wanting  here.     In  the  case  of  Davidson  v.  Roach,  decided  in    Eichsrds 
this  court,  it  was  determined  that  a  widow   could  not  enter  on  the  M'DoiuId. 
land,  until  her  dower  was  assigned ;  but  this  could  not  be,  if  she  is 
to  be  considered  a  joint  tenant. 

BsBVARD,  J.  It  is  true,  dower  is  favored  in  law,  and  the  act  of 
limitations  being  in  restraint  o(  the  common  law,  is  to  be  construed 
strictly :  but  it  is  equally  true,  that  the  act  of  limitations,  in  this 
State,  plainly  and  certainly  limits  the  right  of  action  to  recover  the 
possession  of  lauds,  to  five  years  after  the  time  when  the  right  of 
the  party  accrued,  descended,  or  came ;  and  declares  that  all  claim 
to  lands  shall  be  by  action,  or  suit  at  law,  in  the  Court  of  Common 
Pleas.  In  the  case  of  Elizabeth  Lide  v.  Edward  Reynolds,  d^ 
eided  in  Columbia,  in  1802,  it  was  determined,  that  the  statnte  of 
limitations  may  be  a  bar  to  dower.    The  late  Jutigo  Wilds,  then  ^ 

at  the  bar,  was  retained  for  one  of  the  parties,  and  took  considera* 
ble  pains  to  investigate  the  subject :  the  result  of  his  researches 
was  a  settled  opinion,  that  the  plea  was  certainly  good.  Eicept 
Plow.  878,  the  English  authorities  are  all  in  support  of  the  posi- 
Uon.  2  Co.  &S.  10  Co.  49,  99.  3  Inst.  816.  Hoi.  865.  See, 
particularly.  Dyer,  224,  a.  Dampeit  and  wtor  v.  Wright.  Dyer 
refers  to  Hil.  4  Hen.  8,  and  says,  such  bar  was  pleaded,  and  held 
for  a  good  plea.  In  Connecticut,  however,  it  seems  it  has  been 
otherwise  adjudged.     1  Swift's  Sys*  250. 

CoiiOocK  and  Bat,  Js.,  concurred.    Skith,  J.f  dissented. 


CONSllTUTIONAIi  COURT*  COLUMBIA*  NOV.,  I81S. 

*     Tboius  Richabbs  tr.  Jamss  WDfmAtB% 

A  wiance  between  the  name  of  the  grantee  and  grantor,  not  a  sufficient 
ground  for  a  nonsuit. 

Yreepass  to  try  thle.  The  grant  was  to  John  Louinber ;  and 
tho  plaintiff  claimed  under  a  conveyance  from  John  Luinlms,  or 
Lmnbers.    The  presiding  judge  being  of  opinion  that  there  was  no 


348  BREVARD'S  REPORTS  OF  DECISIONS 

^m!^  derhratioo  of  tiUe,  nonsoiced  the  plaintiff.    MotioQ  to  ravene  dnf 

■,^^^^^^^,  nonsuit. 

Cambridge      Dairs,  for  the  motion.     Bowxb,  contra* 

AsMciation  NoTT,  J.  I  agree  with  my  brother  CoLCOCK,  that  the  nonsuit 
Nichols,  ought  to  be  set  aside  :  whether  it  was  meant  for  the  same  name,  or 
not,  was  a  question  of  fact  for  the  jury ;  and  the  variance  between 
the  name  in  the  grant,  and  the  name  in  the  deedf  is  so  small,  I 
think  it  ought  to  be  presumed  they  were  meant  for  the  same. 
Many  of  the  original  grants  in  this  State,  were  made  to  Germans ; 
who  were,  like  this  grantee,  so  ignorant,  that  they  could  neither 
read  nor  write.  Few  persons  among  them,  knew  how  to  spell 
their  own  names ;  they  often,  therefore,  varied  with  every  convey- 
ance. I  could  not  enumerate  the  instances  which  have  come  within 
my  own  observation ;  I  recollect  one,  in  which,  I  believe,  the  ori- 
ginal name  was  '<  Cunrad,*'  but  was  spelled  **  Kunrod,''  and  "  Coon- 
xad  ;"  and  now  is  most  usually  written  and  spelled  Gunrod.  In 
many  instances,  scarcely  a  resemblance  of  the  original  name  is 
now  found  among  their  descendants.  It  would  be  extremely  hard, 
that  a  man  should  lose  his  land,  because  the  surveyor  general,  or  a 
conveyancer,  did  not  know  how  to  spell  his  name,  and  he  was  toe 
ignorant  to  inform  him.  Let  the  nonsuit  be  set  aside. 
CoLCocK,  Brbvard,  and  Bay,  Js.  concurred; 
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Thb  Cakbbidob  Association  e.  JvttUB  Nichols. 

If  the  real  demand  of  the  plaintiff  be  under*  202.,  but  other  counts  aie 
added  deceitfully  to  swell  the  costs,  the  plaintiff  shall  have  no  mora 
than  summaiy  process  costs.  So,  if  the  demand  be  reduced,  by  pay- 
meats  made  before  the  action  brought,  to  less  than  202.  But  if  the 
plaintiff  do  bona  fide  daim  a  sum  beyond  202.,  though  he  recover  laos 
than  202.,  he  shall  have  full  costs. 

The  motion  in  this  case  was  submitted  without  argument:  Ft  is 
to  reverse  the  decision  of  the  Court  of  Common  Pleas  for  Abbe- 
ville District,  on  a  question  of  costs.  The  action  waa  aasumpeit ; 
and  the  plaintiffi  by  several  counts  in  the  declanUioD,  irtated  aoTenl 
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disdnet  caiUM  of  action^  one  of  which  was  a  promifle  to  pay  fifty- 
five  dollars,  and  was  the  only  count  supported  by  eTidence.*  It  was 
insisted  for  the  defendant,  that  as  the  verdict  was  on  the  only  count 
supported  by  evidence,  and  as  the  cause  of  action  stated  in  that 
court  was  within  the  summarjliiunsdiction  of  the  court,  the  form 
of  the  remedy  was  mistaken,  or  that  the  plaiotifi*  had  wilfully  pur. 
sued  an  improper  remedy  in  order  to  accumulate  costs.  On  this 
ground  the  motion  was  made  in  the  District  Gourtt  to  order  the 
taxation  of  summary  process  costs  only  ;  which  motion  was  over- 
ruled. 

BBXVMMDi  J.  From  the  report  of  the  judge  who  presided  in  the 
District  Courtt  it  has  appeared  that  the  plaintifi*'s  claim  amounted 
to  five  hundred  dollars,  and  that  their  claiming  on  the  other  counts, 
which  were  not  supported  by  evidence*  did  not  appear  to  be  deceitful, 
or  merely  pretended*  in  order  to  aocmnulate  costs.  If  this  had  been 
the  case,  or  if  the  real  demand  of  the  plaintifis  had  been  reduced 
within  the  summary  jurisdiction  of  the  court*  by  payments  made 
before  suit  brought*  which  in  justice  he  was  Jiound  to  admit,  and 
which  the  defendant  could  not  object  to  his  allowing,  on  the  ground 
that  the  payment  was  made  on  some  other  account,  I  should  be  of 
opinion  that  the  decision  was  incorrect,  and  that  summary  process 
costs  only,  ought  to  have  been  charged.  But  as  the  case  stands, 
my  opinion  is,  that  the  decision  of  the  District  Court  was  right*  and 
that  the  motion  should  be  discharged. 

CoLcocK,  Bat*  Gauuus*  and  Nott,  Js.|  concurred. 


Gm.  CHtrtf 
181^ 


CONSTITUTIONAL  COURT*  COLUMBIA*  NOV.,  1812. 

William  Sims  «•  William  Ttbs* 

If  a  contract  be  made  with  two  persons,  they  must  join  in  the  action ;  or 
no  recovery  can  be  had  on  the  contract 

It  appeared  that  the  son  of  the  defendant,  ss  the  sgent  of  his 
father,  had  aided  in  removing  a  Mnjor  Ming  from  Virginia,  on  a 
coQstderatiou  that  he  was  to  be  loaded  back  to  Virginia  with  cotton. 
On  his  anivai  here*  he  received  a  load  4)f  cotton  of  the  plaintiff* 

▼Ok  m.  82 
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^812^  weighing  about  1814  pounds,  and  gaye  the  following  receipt  :— 
*<  IReceiyed  of  Jamea  Ming  and  William  Sims,  eighteen  hundred 
and  fourteen  pounds  of  cotton,  to  be  delivered,  according  to  direc- 
tions from  James  Ming,  in  writing,  to  Samuel  Shelton  and  others. 
Dec.  2ad,  1808.  Signe  d  Wm.  IV^e.'*  The  instructions  were 
as  follows:  **  Mr.  William  Tyre,  will  please  to  deliver  to  his  father,  at 
home,  two  hundred  weight  of  cotton,  also  lodge  at  Nurono  one  hundred 
weight,  for  Captain  Woodson,  and  twenty-five  for  Mr.  Dabney, 
and  carry  the  balance  to  Samuel  Shelton,  in  Warren.  Signed, 
James  Ming." 

The  defendant  was  to  have  ten  shillings  a  day,  Virginia  cur- 
rency, and  the  day's  drive  computed  at  twenty  miles ;  and  to  be 
found  all  necessary  provisions ;  and  he  was  to  be  paid  in  cotton, 
at  what  it  would  sell  for  in  the  neighborhood  in  which  he  lived  in 
Virginia.    He  received  twenty  dollars  in  part  of  the  freight  back 
to  Virginia.     When,  the  cotton  was  carried  to  Shelton,  defendant 
demanded  payment  for  the  debt,  which  Ming  owed  him,  but  which 
Shelton  refused  to  pay  ;  he  then  retained  four  hundred  and  seven 
pound  of  the  cotton,  and  delivered  the  rest  to  Shelton.     The  smal- 
ler parcels  were  delivered  agreeably  to  the  instructions.    It  was 
proved  on  the  part  of  the  defendant,  that  Sims  had  said  he  let  Ming 
have  the  cotton.    The  judge  charged  the  jury  to  find  for  the  plain- 
tiff, and  they  found  for  him  one  hundred  dollars.     The  defendant 
moves  for  a  new  trial,  on  the  following  grounds :  1.  That  the  re- 
ceipt given  by  Wm  Tyre,  Jr.,  for  cotton,  and  the  instructions  given 
form  a  new  contract,  differing  from  that  entered  into  between  de- 
fendant and  Ming  in  Virginia!     2.  That  should  the  defendant  be 
liable,  the  action  should  have  been  brought  in  the  joint  name  of 
Ming  and  Sims,  the  receipt  being  given  to  them  jointly. 

CoLCOCK,  J.  As  to  the  first  ground,  I  do  not  think  the  defend- 
ant can  maintain  it,  for  the  son  was  unquestionably  his  agent,  to 
perform  the  contract  originally  entered  into  between  the  father  and 
Ming.  The  wagon  and  team  were  proved  to  have  belonged  to 
the  father,  and  the  defendant  is  therefore  liable,  if  there  be  any 
cause  of  action. 

Go  the  second  ground,  I  am  of  opinion,  that  the  plaintiff  "i  suit 
should  have  been  brought  on  the  written  contract,  in  the  joint  namea 
of  Ming  and  Sims,  and  that  no  action  can  be  supported  by  Sinos 
alone,  for  the  subject  of  that  receipt.  Th^  verdict  in  this  oaae 
would  be  no  bar  to  an  action  brought  by  Ming,  or  by  Ming  and 
Sims.  Thus  the  defendant  might  be  subjected  to  three  suits  for  the 
delivery  of  the  cotton.    The  receipt  was  joint,  and  therefore  the 
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property  must  be  considered  as  belongiog  to  them  both ;  and  if  fl^  ^^S^ 

wa«  iiable  for  the  carriage  to  Virginia.    I  am,  thereforCf  of  opinioiif  ^^rsr'%^ 

the  motion  should  be  granted.  Walker 

NoTT,  Gkdcke,  and  Brevabd,  Js.,  concurred.  M'Mihao. 


CONSTITUTIONAL  COURT,  COLUMBIA,  NOV.,  1812. 

H.  T.  Walkxb  V,  Dakibl  M'Mahan. 
A  jailor's  books  not  evideaee. 

Motion  for  a  new  trial. 

Bbbtabd,  J.    The  decision  of  the  District  Coort  in  this  case, 
was»  in  mj  opinion,  correct    The  plaintiff  *8  daim  was,  as  sheriff 
of  Greenyille  district,  for  maintaining  in  jail,  one  Bruce,  who  was 
charged  on  a  capias  ad  satis faciendumf  at  the  suit  of  the  defendant; 
and  to  prove  the  length  of  Bruce's  confinement,  an  old  sheet  of 
paper  was  offered  in  evidence,  on  which  was  said  to  be  written,  in 
the  handwriting  of  the  gaoler,  who  was  dead,  an  entry,  or  memo, 
laodum  of  the  commitment  and  imprisonment  of  Bruce.    This 
paper  was  rejected,  on  the  ground  that  it  did  not  appear  to  contain 
the  original  entry  of  the  matter  therein  stated.    The  paper  was 
properly  rejected,  I  think,  but  not  for  the  reason  assigned.     It  is 
not  necessary  to  inquire  whether  the  plaintiff  would  have  been  en- 
titled to  recover,  in  case  the  length  of  Brace's  imprisonment  had 
beea  sufficiently  proved :  it  is  only  necessary  to  decide,  whether 
the  paper  in  c^uestion  ought  to  have  gone  to  the  jury  in  evidence ; 
because  it  was  for  the  rejection  of  this  evidence  the  plainiiff  suf. 
fiered  a  nonsuit,  with  leave  to  move  here  to  set  it  aside,  and  claim 
a  new  trial.    In  my  opinion,  the  paper  would  not  have  been  evi* 
denee  for  the  gaoler,  if  the  action  had  been  brought  by  him.     The 
charge  is  not  such  an  one  as  may  be  proved  by  the  books  of  the 
party  making  it,  even  if  the  book  of  original  entries  should  be  pro* 
duGDd,  with  every  appearance  of  regularity.    If  it  could  not  be  evi- 
deace  for  the  gaolen,  I  cannot  conceive  upon  what  principle  it 
could  be  admissible  evidence  for  the  sheriff.    The  great  objectioa 
is,  thcit  it  was  not  the  best  evidence  the  nature  of  the  case  admitted 
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^^SiaT*'  of.    There  is  oo  reason  for  belieTin;  that  the  feet  to  be  proved,  if 
x_0-^-^y  i^  ^CK  true,  might  not  have  been  proved  by  higher  evideace. 
Sims         Bat,  Gbixke,  aod  Nott,  Js*,  coocurred. 

T. 

Simi. 


CONSTITUTIONAL  COURT,  COLUMBIA,  NOV.,  1812. 

David  Siks  o.  Nathan  Siks. 

Depositions  taken,  de  bene  esse^  may  be  read  on  affidavit,  that  the  witnea 

is,  from  indisposition,  unable  to  attend. 
A  mere  doubt  that  a  witness  would  be  liable  in  equity,  when  not  liable  at 

law,  is  not  sufficient  to  exclude  him  as  incompetent. 

0 

The  grounds  for  a  new  trial  in  this  case,  were,  1.  Because  the 
judge  permitted  affidavits,  taken  ex  parUf  to  prove  the  infirmity  of 
a  witness,  examined  de  hene  esse.    2.  Because  the  court  permitted 
the  examination  of  Daniel  M'Kie,  to  be  given  in  evidence,  whan  it 
was  proved  by  Mrs.  Sims,  that  he  had  sold  the  land,  and  her  has- 
band,  from  whom  the  defendant  derived  his  title,  had  paid  him  for  it, 
though  she  did  not  know  that  he  had  made  a  deed,  but  said  that  Bl'Kie 
lived  on  the  land  before  he  sold  it.     3.  Because  the  verdict   was 
contrary  to  law  and  evidence ;  as  the  jury  found  the  line  of  an 
older  grant,  than  the  one  under  which  the  defendant  claimed,  to  be 
the  line  of  the  defendant ;  because  the  junior  grant  called  for  the 
elder,  as  a  boundary  line,  when  the  plaintiff  proved  the  true  line  of 
the  junior  grant  to  be  a  different  line  from  the  one  called  for,  by 
proving  two  courses  of  the  line,  and  several  line  trees,  correspoud- 
ing  with  the  true  course  aod  distance  of  the  plot. 

Whitfibld,  for  the  motion.     Habrison,  contra. 

Nott,  J.  I  do  not  think  that  either  of  the  grounds,  taken  io  Cfaia 
case,  will  authorize  the  court  to  grant  the  plaintiflT  a  new  trial.  It 
has  always  been  the  practice  in  this  State,  to  permit  testimony,  takea 
de  hene  esse  on  commission,  to  be  read,  on  affidavit  being  made  that 
the  witness  was  unable  to  attend  in  person,  by  reason  of  indispcMi. 
tion.  Indeed,  it  is  the  only  regular  method  to  prove  a  collatera\ 
point  like  this.  The  plaintiff  had  an  opportunity,  and  actually  did 
cross-ezamine  the  witness;  and,  thereforot  no  injustieehas 
done  him. 
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With  regard  to  the  second  ground,  it  does  not  appear  to  me,  that      i^^s^^ 
the  witness,  M'Kie,  had  such  an  interest  as  should  deprive  the  de^ 
fendant  of  his  evidence*     Suppose,  for  the  sake  of  argument,  that 
M'Kie  was  at  one  time  the  real  owner  of  the  land,  or  joint  owner 
with  Hopkins  ;  the  legal  estate  was  never  In  him,  but  the  title  al- 
ways remained  in  Hopkins,  which  was  well  known  to  the  purcha- 
ser, at  the  time  he  bought  the  land.    It  is  to  be  presumed,  that  by 
taking  titles  from  Hopkins,  he  intended  to  exonerate  M'Eie,  and 
that  was  the  legal  effect  of  the  transaction*    We  must  presume 
that  it  formed  a  part  of  the  agreement,  that  he  should  t>e  satisfied 
with  that  title,  and  did  not  expect  the  double  security  of  an  express 
warranty  from  Hopkins,  and  an  implied  one  from  M'Kie.    It  is 
iBaid,  that  in  equity  he  would  be  required  to  refund  the  money.    But 
we  have  no  evidence  from  which  any  such  conclusion  can  be  drawn* 
He  may,  or  he  may  not,  be  liable  jn  equity.    But  that  does  not 
afford  a  ground  to  reject  his  testimony  :  an  interest  to  render  a 
witness  incompetent,  must  be  direct  and  certain.    In  this  case,  his 
liability  b,  at  most,  conjectural. 

With  regard  to  the  third  ground,  there  was  evidence  on  both 
isides,  and  it  belonged  to  the  jury  to  say  on  which  it  preponderated  : 
and  I  am  of  opinion  that  the  weight  of  evidence  was  on  the  side 
of  the  defendant.  The  motion,  therefore,  ought  to  be  discharged* 
Grixke,  Colcock,  and  Brevard,  Js.,  concurred* 
Bay,  J.  Upon  the  first  ground  stated  in  the  brief,  I  am  of 
opinion,  from  a  fair  construction  of  the  act  of  1787,  for  the  exa* 
mination  of  witnesses,  that  the  presiding  judge  was  regular  in  per. 
mitiing  an  affidavit  to  be  read,  proving  the  indisposition  of  the  wit- 
ness, who  had  been  examined  de  bene  esse.  It  is  the  usual  and 
ordinary  manner,  in  which  any  c^lateral  fact  in  the  course  of  a 
cause,  is  generally  established  'to  the  satisfaction  of  the  court. 

By  the  common  law,  independent  of  the  act,  the  court  has  a 
power  to  examine  witnesses  de  bene  esse.  The  meaning  of  which 
ia,  that  such  examination  should  be  read  on  the  trial,  if  such  wit- 
nesses should  die,  or  leave  the  State,  before  trial,  or  be  unable  to 
attend,  by  sickness  or  accident.  AH  which  circumstances  must  be 
made  out  on  affidavits,  to  the  satisfaction  of  the  court,  before  the 
deposition  can  be  read.  But  if  none  of  the  intervening  casualties 
are  made  out,  their  personal  attendance  cannot  be  dispensed  with. 
it  is  laid  down  in  1  Gromp,  225,  and,  indeed,  in  all  the  books  of 
practice,  that  if  a  witness,  be  going  abroad,  or  beyond  seas,  be  may 
be  examined  by  rule  of  court,  and  his  deposition  shall  be  read  ;  but 
i^  the  trial  comes  on  befi>re.  he  goes^  he  must  appellor.    Salk.  691* 
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^m2!^*  Upon  thia  point,  therefore,  there  does  not  appear  to  me  to  be  any 
s^^N^"^  ground  for  a  new  trial ;  the  declaration  being  agreeably  to  the  spirit 
Harlock    of  the  act,  and  the  rules  of  law, 

JacksoiL  ^*  ^"^  ^^^^  ^^^  second  ground,  taken  in  the  brief,  I  think  M'Kie 
was  an  interested  witness,  so  far  as  to  exclude  him,  or  his  deposit 
tion  from  being  read  on  the  trial ;  as  it  went  to  support  a  title  be 
was  bound  to  defend  :  for  he  was  the  seller  to  the  party  from  whooi 
defendant  claimed,  and,  as  such,  bound,  in  case  of  failure  of  title, 
to  refund  the  money  to  the  buyer.  It  does  not  appear  to  roe  to  be 
such  a  remote  kind  of  interest,  as  would  go  to  his  credibility  only, 
but  not  to  his  competency,  for  immediately  upon  the  title  being 
found  against  the  defendant,  he  would  become  liable  to  refund  the 
consideration  money  he  had  received.  2  Blaclu  Com*  451.  I 
think,  therefore,  that  on  this  second  ground  there  should  be  a  new 
trial. 


CONSTITUTIONAL  COURT,  COLUMBIA,  MAY,  1812. 
Mart  Harlock  and  others  v,  Edwabd  Jackson. 

The  maxim  nvUum  tempus  occusU  regi  applies  to  the  State ;  and  no  title 

•    to  lands  can  be  acquired  against  the  State,  by  statute  of  limitations.    In 

cases  of  escheats  for  want  of  heirs,  the  freehold  is  vested  in  tbe  State, 

from  the  time  of  tbe  death,  and  no  office  is  necessary.    The  statute  of 

limitations  cannot  bar  an  escheatior  give  aright  to  escheated  property. 

Motion  for  a  new  triaL  Trespass  to  try  titles,  tried  in  Orange- 
burgh  District,  before  Judge  Bay* 

The  oiaterial  facts  and  circumstances  of  the  case  are  stated  m 
tbe  opiniens  following.  The  arguoient  was  in  April,  I8I1.  Se^ 
mitted  April,  1812. 

Stabk,  for  tke  defendant,  cited  4  Ce^  58.  Sadler's  caoe.  &  Bofxs. 
2607.    Runn.  60, 6L    Tbe  A.  A*  concerning  escheatiL 

Chappelia,  eoii(r#«    A  hard  case*    Justice  has  beea  sohatiia 
tially  done.     The  equity  of  the  case  is  on  the  aide  of  the  phistiff* 
Lands  granted  by  the  State,  if  it  afterward^  escheats,  it  revests 
the  pMblic,  and  oiay  be  re-granted  as  yaeaot  land  is^  end  it  sobj 
to  (he  operatioa  of  the  act  of  li 
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NoTT,  J.    The  land  had  been  granted  to  one  Allison,  who  died  Cou.Cowt, 
withoDt  heirs.    The  plalntiflT  produced  no  title,   but  relied  on  their 


possessory  right.  It  appears  that  their  ancestor  had  been  about  ten 
or  eleven  years  in  possession,  and  then  died  intestate,  leaving  them 
in  possession.  After  two  or  three  years,  they  mored  off,  and  the 
defendant  came  into  possession.  It  is  contended  on  the  part  of  the 
defendant,  that  the  plaintifis  could  not  gain  a  right  by  possession, 
because  it  requires  five  'years  adverse  possession  to  give  a  right. 
That,  althougb*  the  plaintifis  were  more  than  five  years  in  posses- 
sion, it  does  not  appear  that  they  held  adversely  to  the  defendant. 
Bat  I  take  it  that  where  a  person  is  in  possession,  he  holds  adversely 
to  all  the  world,  except  those  who  shew  that  it  is  concurrent  with 
their  title.  Lapse  of  time  will  never  bar  one  out  of  possession, 
except  where  there  is  one  holding  adversely.  But  when  a  person 
is  in  actual  possession,  the  more  quiet  that  possession  is,  the  stronger 
is  the  presumption  of  title.  It  is  also^  further  contended  that  the 
act  of  1787,  regulating  escheats,  &c.,  exempts  escheated  lands 
from  the  operation  of  the  statute  of  limitations.  But  that  act  has 
only  a  retrospective  operation,  and  exempts  only  such  lands  as  had 
escheated  before  that  time* 

Bat  the  defendant  has  a  better  claim  than  arises  from  either  of 
these  grounds.    On  the  death  of  old  Allison,  the  land  vested  in  the 
Stale,  by  operation  of  law  ;  and  ahhough  this  right  may  be  una- 
vailable, until  an  inquest  of  office,  yet  no  individual  can  acquire  a 
right  to  it  by  possession,  unless  the  act  of  limitation  runs  against 
the  State ;  and  I  am  of  opinion  it  does  not.     The  nullum  tempug 
principle,  as  it  has  been  called,  is  not  derived  from  feudal  or  royal 
principles,  as  has  been  supposed.    It  has  much  stronger  reasons  for 
its  support ;  reasons  peculiarly  applicable  to  a  republican  form  of 
government.     The  State  cannot  be  disseized.     The  ubiquity  of  the 
sovereign  power,  particularly  when  the  sovereignty  is  in  the  people, 
protects  it  from  any  such  principle.     The  citizen   cannot  ^be  pre- 
sumed to  hold  adversely  to  the  State,  except  when  the  State  has 
parted  with  its  rights.     See  Hill  and  M'Clure,  Const.  Rep.     I  ad. 
mtt  that  such  alienation  may  be  presumed  from  lapse  of  time  and 
other  circumstances  ;  but  there  is  no  room  for  such  a  presumption 
in  this  case  ;  besides,  none  of  the  limitation  acts  appear  either  ex- 
pressly, or  by  implication,  to  relate  to  the  State,  but  always  speak 
of  persons  in  their  individual   capacities.     The  present   plaintiffs, 
therefore,  having  acquired  no  right,  must  be  considered  as  having 
abandoned  the  possession  to  the  first  occupant.     With  regard  to  the 
hardiihip  of  the  case,  die  defendant  had  the  same  right,  when  the 


Uarlock 

V. 

Jackson. 
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^8?2^'  possession  became  vacant,  to  enter  and  enjoy  it,  as  the  plaintiffs  baJ/ 

y_0- ^-^_^  and  having  got  the  possession,  ouglit  not  to  have  been  disturbed,    it 

Harlock     is  incorrect  to  say,  that  where  the  equity  is  equal,  the  verdict  ought 

,    ^         to  stand  ;  for,  where  the  equity  is  equal,  the  defendant  ought  to  be 

protected  in  his  possession.     It  is  an  old  and  correct  maxim,  that 

possession  is  good  against  all  the  world,  except  him  who  has  the 

right.     I  am  of  opinion,  therefore,  that  the  verdict  ought  to  be  set 

aside,  and  a  nonsuit  granted. 

But  it  is  made  a  question  whether  the  land  can  be  considered  as 
belonging  to  the  State,  until  office  found.    On  this  point,  1  have  no 
doubt,  a  case  directly  in  point,  is  decided  in  1  Plowden,  223,  Wil- 
lion  V.  Berkly  and  Knight.     It  is  said  by  the  whole  court,  that  the 
freehold  was  presently  cast  upon  the  king ;  and  that  an  office  was 
Dot  necessary.    Do.  230.    4  Co.  Rep.  56.     A  difference  is  made 
between  lands  which  escheat  for  want  of  an  heir,  and  those  whieb 
escheat  by  reason  of  a  forfeiture.     In  the  first  case,  tbey  go  to  the 
king  immediately.     In  the  last,   they   do   not  until  offiice  found. 
Lands  cannot  be  in  abeyance,  and  therefore  when  there  is  no  heirt 
they  must  be  in  the  State.     But  when  they  escheat  by  reason  of 
forfeiture,  they   remain  in  the  former  owner  until   vffice  found,  or 
until  his  death,  and  even  in  that  ca8e,-at  his  death,  they  go  to  the 
king,  in  England,  for  -want  of  heirs,  for  the  heirs  cannot  inherit,  by 
reason  of  the  corruption  of  blood  of  the  ancestor.     The  lands, 
therefore,  go  to  the  king,  for  want  of  heirs,  until  office  found  ;  and 
then  they  are  vested  in  him  by  the  inquest.     2  Plowden,  486.     So 
that  in  any  point  of  view,  the  plaintifTs  in  this  case  cannot  recover.r 
But  admitting  that  the  State  does  not  even  acquire  an  inchoate 
right,  still  the  plaintiffs  cannot  recover,  for  tbey  have  none ;  aad  ai 
plaintiff  must  always  recover  on  the  strength  of  his  own  title. 
'     Bbevabd,  J.     This  was  an  action  to  try  the  titles  to  land»    in 
which  a  verdict  was  obtained  for  the  plaintiffs,  and  the  motion  is 
for  a  new  trial. 

The  land  in  questiou,  was  originally  granted  to  one  Allison*   & 
German,  who  died  intestate,  prior  to  the  American  revolution,  leav-- 
ing  no  descendant  or  other  person,  who  is  known,  entitled  to  sqc— 
ceed  to  his  estate.    Some  time  before  his  death,  he  interiDarriofi 
with  the  widow  of  one  Ilarlock,  but  there  was  no  issue  of  that  m^r« 
rage.     By  her  former  marriage  with    Harlock,  she  had  issue,  Van. 
cent  Harlock,  the  husband  of  the  plaintiff,  Mary   Harlock,.  &i\dL 
father  of  the  other  plaintiffs.    After  Allison's  death,  his  widow    ItAd 
possession  of  the  land,  and  continued  to  reside  thereon  till.  H^s 
death.    AAer  her  death,  Vinceut  Halrlockt  was  io  poBsesaioA 
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or  twelre  years,  wbeo  he  died,  and  the  plaintiffi  continoed  in  poa-      igi^T^ 
se^ion,  ontil  about  three  years  before  the  trial  of  this  case.     The  ,^»v^^ 
defeodaQt  aAerwards  entered,  and  keeps  possession.    At  the  trial|    llarloek 
the  piaintifis  produced  in  evidence,  the  original  grant  to  Allison,  and   j^^^i^^ 
relied  on  the  possession  which  has  been  staled,  as  sufficient  to  entitle 
them  tc^  recover  and  possess  the  land  under  the  act  of  limitationy. 

On  the  part  of  the  defendant,  several  old  witnesses  were  exam- 
ined, who  testified  that  Allison  was  a  foreigner  by  birth,  and  had  no 
relations  known  in  this  country  ;  and  it  was  contended  that  the  land 
escheated  upon  his  death. 

This  is  all  f  have  been  able  to  collect  concerning  this  case,  from 
the  report  of  the  judge  before  whom  the  case  was  tried,  and  the 
brief  with  which  I  have  been  served. 

The  counsel  for  the  plaintiffs,  in  the  argument  on  this  motion, 
contended  chiefly  for  the  equity  of  the  plaintiff's  claim,  and  seemed  ^ 

to  acquiesce  in  the  assertion  of  the  defendant's  counsel,  that  the 
plaintiffs  had^  in  strictness  no  legal  right  to  recover.  But  this 
coort  cannot  decide  in  favor  of  the  equity  of  the  case,  in  contradic- 
tion to  the  law  of  the  case ;  equity  must  follow  the  law. 

The  plaintiffs,  it  seems,  rested  their  right  of  action  on  the  pos. 
session  of  Vincent  Rarlock,  and  pretended  that  he  held  an  adverse 
possession,  claiming  as  heir  at  law  of  Allison  ;  or  else  the  plaintiffs 
relied  on  the  long  possession  of  Allison's  widow  and  her  son,  who 
died  in  quiet  possession,  leaving  them  in  possession,  as  strong  pre- 
mnnptive  etidenice  of  a  title  from  Allison. 

From  the  evidence  stated  by  the  judge,  and  the  statement  of  facta 
in  the  brief,  which  I  believe  was  not  objected  to,  it  does  not  appear 
to  me  that  there  was  evidence  given  in  the  case,  sufficient  to  raise  a 
presumption  that  Allison  had  divested  himself  of  the  title,  by  any 
kind  of  transfer  during  his  life ;  and  the  evidence  that  Harlock 
claimed,  aa  heir  at  law  of  Allison,  and  had  such  an  adverse  posses- 
sion, as  is  sufficient,  by  the  operation  of  the  linriitation  act,  to  give 
hiftH  a  titles  seiems  to  me  so  slight  and  doubtful,  that  I  thihk  it  ought 
to  have  had  little  weight ;  even  if  the  possession  under  such  cir- 
eo instances  could  be  improved  into  a  title;  But  t  am  of  opinion  that  no 
BQch  claim  can  be  improved  into  a  title.    If  adverse  possession  must 
be  accompanied  by  a  lawful  claim,  or  one  apparently  legal,  as  I  ' 
tfaicik  it  ought,  then  the  adverse  possession  of  Harlock,  admitting  he 
elaitned  adversely,  which  I  can  hardly  believe,  could  have  no  effect ; 
for  it  was  manifestly  a  claim,  destitute  of  any  legal  foundation,  or 
coler  of  right.    How  could  he  claim  as  heir  .at  law  of  a  man  who 
aa  alien,  and  an  utter  stranger  to  bia  blood.    But,  overlooking 
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CMkCoHrt,  every  objection  oa  this  ground,  it  is  clear  to  me  that  the  act  of  liorf^ 
tations  cannot  operate  to  bar  an  escheat ;  nor  can  it  operate  to  give 
a  right  of  action  to  escheated  property,  against  any  one  who  may 
be  in  possession,  no  matter  by  what  means  the  possession  has  been 
acquired. 

It  seems  clear  in  my  view  of  the  case,  that  the  land  in  cgiestioa 
is  to  be  regarded  as  an  escheat  from  the  time  of  Allison's  death. 
By  the  law  of  England,  if  a  man  dies  without  heirs,  his  land  vests 
immediately  in  the  kiog;  because  the  freehold  cannot  be  in  abey- 
ance, and  there  is  no  one  else  capable  of  taking  the  freehold.  It  is 
said  to  be  otherwise,  where  a  man  dies,  leaving  issue,  but  such  issue 
as  has  no  inheritable  blood  ;  as  where  his  blood  has  been  corrupted 
by  attainder ;  in  that  case,  the  land  does  not  vest  in  the  king,  with- 
out office  found  ;  because  the  freehold  may  vest  in  the  heir  till  office 
found,  and  is  not  in  abeyance.  Yet  in  the  case  of  an  alien,  wjho 
purchases  land  and  dies,  it  is  said  the  freehold  is  in  the  king,  with- 
out office  found ;  because  no  man  can  take  as  heir  to  the  alien* 
But  an  alien  may  himself  hold  by  purchase  till  office  found.  See  1 
Bac.  Abr.  81.  Co.  Litt.  E.  Dy.  263.  5  Ray.  52.  b.  Terms  de 
ley^  verbo  alien.  Hard.  495.  8  lost.  254.  2  Bl.  Com.  204. 
Plow.  229.  242.     Co.  Litt.  83.  b.    2  Hawk.  P.  C.  C.  29. 

The  doctrine  on  this  subject,  originated  in  feudal  principles ;  but 
I  do  not  know  that  it  has  ever  been  exploded,  by  any  decision  of  our 
courts,  as  inapplicable,  or  productive  of  mischief  or  inconvenience  } 
and  I  am  by  no  means  prepared  to  say  that  it  oiight  to  be.    In  the 
case  under  consideration,   I  am  of  opinion,  that  the  doctrine  well 
applies';  that  the  fee  simple  of  the  land  vested  instantaneously  oa 
the  death  of  Allison,  in  the  public,  and  that  no  one  was  entitled  to 
take  possession  of  the  land  in  question,  or  keep  possession  of  it» 
any  more  than  of  vacant  land.     It  was  decided  in  the  case  of  Bod- 
den  v.  Speignor,  in  this  court,  in  May,  1809,  that  a  title  to  escheat- 
ed lands  cannot  be  acquired  by  a  grant  of  it  as  vacant  land  ;   but 
that  an  office  must  be  found,  and  the  land  sold  according  to  the 
mode  prescribed,  by  an  act  concerning  escheats.     In  England  there 
are  two. sorts  of  offices.     One  vests  the  estate  and  possession  of 
land  in  the  king,  where  he  had  only  a  right  or  title  before  ;  this  is 
called  the  office  of  entitling.     The  other  is  called  the  office  of  in- 
struction, to  ascertain  the  particularity  of  land  which  has  already 
vested  in  the  king,  by  operation  of  law.     5  Bep.   52.     16   yin. 
Abr.  70. 

There  is  no  necessity,  I  conceive,  with  us,  for  distingi|ishing  tbe 
proceedings  under  our  escheat  law,  by  any  reference  to  these 
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sorts  of  offices  io  England ;  but,  in  all  cases  where  properly  es-  ^Jg^!^' 
cheats  to  the  public  for  want  of  heirs,  or  other  causes,  as  where  it  .^^^^^^ 
may  be  claimed  in  the  possession  of  an  alien  purchaser,  in  order  to    Harlock 
authorise  the  use  of  it  to  public  purposes ;  or  the  disposal  of  it  by  ^  jackioii. 
the  public  authority,  there  must  be  an  office  found ;  that  is  to  say, 
there  must  be  proceedings  to  establish  the  escheat,  pursuant  to  the 
act  of  assembly  concerning  escheats.    Till  that  is  done,  lands  es- 
cheated, ought,  I  apprehend,  to  be  regarded  as  public  property,  un. 
appropriated,  to  which  no  one  can  rightfully  claim  exclusiye  property 
or  possession.     Any  one  in  peaceful  possession  of  escheated  land, 
may,  however,  vindicate  his  possession  against  a  wrong  doer,  or 
trespasser,  and  recover  damages  for  any  disturbance  of  his  posses- 
sion  ;  but  he  can  acquire  no  title,  olr  right  of  possession  against  the 
public.     He  is  only  joint  tenant,  with  all  the  other  members  of  the 
society.     In  the  case  before  the  court,  the  plaintiff  claims  property 
in  the  land  in  question,  and  it  has  been  proved  that  it  vested  in  the 
State  as  an  escheat.    The  title  of  the  defendant  is  out  of  the  ques- 
tion ;  the  plaintiff  must  recover  on  the  strength  of  his  own  title.      i 
No  person  is  claiming  by  a  grant  from  the  State,  or  by  any  title 
from  the  State,  under  the  escheat  law,  or  otherwise.    If  that  were 
the  case,  the  claim  would  be  rejected  without  shewing  a  legal  title, 
pursuant  to  the  escheat  law.    But  the  defendant  without  relying  on 
uny  title,  insists  that  the  plaintiff  has  not  a  good  title ;  and  that  al- 
though be  himself  may  not  be  entitled  to  the  possession  of  the 
land,  yet  the  plaintiff  has  no  right  to  recover  the  possession  from 
biro.    To  support  this  ground  of  defence,  he  has  shown  that  the 
person  last  lawfully  seized,  died  without  heirs  ;  and  the  evidence  to 
prove  this,  has  not  been  sufficiently  rebutted,  by  any  evidence  pro- 
duced in  the  case.    The  consequence  is,  that  the  title  appears  to 
be  out  of  the  plaintiff;  and,  therefore,  my  opinion  is,  that  he  is  not 
entitled  to  the  verdict  he  has  obtained.    1  am,  therefore,  for  grant* 
ing  a  new  trial. 

The  court  unanimously  granted  the  motion. 
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Cm.Cemt,    CONSTITUTIONAli  COURT,  COLUMBU,  NOV.,  1818. 

Bojkia  BuxwELL  BoTKiN  9.  Watsov's  Adounistraton, 

▼. 
Watioii. 

The  8arvi?ing  obligor  in'a  joint  bond,  was  out  of  the  State.  A  plea  in 
abatement  to  an  action  againet  the  adminiatratora  of  the  decoa— d 
obligoTt  held  good  on  demuner. 

This  motion  is  to  reverse  the  judgment  of  the  District  Court  of 
Fairfield,  on  demurrer.  The  action  was  debt  oq  a  |x>Dd|  by  wbieh 
^Vjliiam  WatsoQ,  and  James  Alexander  Watson,  bo(|od  to  tka 
plaintiff  in  JCIOO,  sterling.  ^  themseWes,  and  each  and  ev^rj  of 
their  heirs,  executors,  and  admioistrators,  firmly,''  di^e.  The  do- 
fendant  pleaded  in  abatement,  that  the  obligatioo  la  joipt,  and  not 
seveiai*  and  that  one  of  the  obligorsi  nap)e)y,  Wili||LR)  Wataoo,  10 
in  iulJ  life,  and  residing  in  the  State  of  Georgia*  Tp  this  plea 
there  was  ^  general  demurrer,  and  joinder  in  d<9P(it|rrer«  Tba 
judgment  of  the  District  Court  was  for  the  d,efen4a.nt. 

Evans,  (jbr  the  motion.    Clabk,  contra. 

Brsvabd,  J,  I  am  of  opinion  the  judgment  is  Ugafly  CQtred, 
and  ought  not  to  be  reversed.  However  I  may  regret  that  tfco  law 
requires  such  a  judgmept,  and  however  anj^io^is  (  amy  k^,  that  it 
should  be  altered,  yet  it  is  my  duty,  being  puly  an  cijcpouiidei:  ^  tlie 
law,  and  not  a  law  maker,  to  declare  it  as  I  4Rd  i^  and  abap9  mj 
judicial  opinion  accordingly. 

Prior  to  the  American  RevoVitioni  tbfi  l^w*  whkk  p^vaJM  Oft 
this  point  in  £ogland«  was  also  tlie  la\^  of  thj^  eouotry ;  f^d  ^  ^t 
has  not  beenL,  sio^e  tiiat  time,  abc^lu^ed,  or  alter^dt  it  iw^t  l^  991^ 
aidered  (he  settled  la^  of  this  S^ate. 

It  is  ^nnecessary  to  state  the  doctrine,  or  quote.authqriti^    Tbp 
authorities  are  almost  innumerable,  and  the  doctrine  ^o  if  ell  ^|t^b« 
lished,  and  so  clear,  that  to  attempt  to  e:|plaio  the  nnattar  voqld  be 
like  holding  a  candle  to  the  sun.     I  will  only  refer  to  some  of  the 
authorities.     5  Burr.  2614.     1  Saund.  290.     Williams'  ed.    Co. 
Lilt.  343,  283.     Bac.  Abr.  tit.  Obligation.     6  T.  R.  327.    2  P. 
Wms.  313.     2  Aik.  510.     Hr.   473,  503.     20  Vin.  Abr.   140. 
Sid.  236.     3  P.  Wms.   406.     2  Vern.  90.     2  Yin.  Abr.  67.'    3 
Esp.  Rep.  70.     1  Wils.  89.     4  East.  569.     1  Bos.  and  Pul.  49. 
1  East.  634.     Com.  Dig.  Fait.     1  Ventr.   136.     Cro.  Eliz.  3;^&. 
3  D.  Ray,  1541.    2  Hr.  814.     BuU.  N.  P.  158.    3  T.  R.  784. 

The  matter  was  properly  pleaded  in  abatement.    The  fact 
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J4XB8  Galt  9.  Joel  Lbwu. 


A  paifikaaer  of  l^ndB  at^  sheiiiOr's  lales  in  to  action  to  recover  those  lande 
from  t  third  pexsooi  mvi^t  shew  a  title  in  the  person  a^^inst  whom  the 
ezecotion  iBsued.    Same  rule  in  cases  of  sale  of  confiscated  estates- 

The  porchaser  of  land  mortgaged  to  the  paper  medium  loan  office,  can- 
not recover  without  shewing  title  in  the  mortgagor. 

Tre«p.i|98  to  try  titl^. 

PucB^T,  Cpr  the  motion.    Tatj^qb,  contra* 

I*)oT^,  J.  The  only  queetion  ip  this  case  is,  vbether  11  purchft- 
^er  of  )and|,  nnd^  ^xecx^tipn,  shall,  in  nn  action  to  recover  the  po«- 
9^8^(ip,  b^  leqqired  to  ^l^w  ^hat  the  p»rQr  agiunat  if  horn  the  exe- 
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in  the  plea  is  confessed  by  the  demurrer ;  and  the  only  question  is,  ^^^' 
whether  the  personal  representatives  of  a  deceased  joint  obligor  ^^^^^^^ 
can  be  sued  on  the  joint  obligation,  while  the  Qther  joint  obligor  is       Gait 
aiivef  and  without  joining  him  in  the  action. 

It  does  not  appear  from  the  pleadings,  that  Willi^pi  WatK>n  was 
ootlawod,  or  attached  by  bis  goods  or  lands,  or  that  any  process 
was  ever  issued  against'him,  to  make  him  a  party  to  the  suit,  or  to 
aoswer  for  the  debt.  It  is,  therefore,  not  necessary,  in  this  case,  to 
consider  what  effect  ^uingout  any  process  against  him  would  have ; 
and,  particularly,  whether  the  process  of  outlawry  could  be  used, 
9ee  3  Bl.  Com.  263.  The  English  law  is  clear,  that  actions  on 
joint  obligations  must  be  against  all  the  obligors  living ;  and  that 
the  fopresentatives  of  any  of  the  obligors,  who  are  dead,  cannot 
he  sued  while  any  other  of  the  joint  obligors  are  alive.  The  sur- 
vivprs  alone  ure  liable  at  law.  See  1  Hen.  d.  Mun.  3QQ.  1 
4io.  61. 

CohOQCK  and  Bay,  Js.,  concurred. 

Note,    The  words,  "johith/  and  Moemtty,"  were  not  inserted  in  the  obligation. 
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^SllT*^  cution  was  obtained,  had  a  good  title ;  or  whether  the  judgroentr 
execution,  and  sheriff's  deed,  shnll  be  received,  as  conclusive  evi* 
dence  of  title,  until  the  defendant  shews  a  better. 

If  the  land  had  been  sold  as  the  property  of  the  present  defend- 
ant,  the  plaintiff  would  not  be  required  to  go  further  back  than  the       « 
judgment ;  but  the  sheriff's  deed  can  be  no  evidence  against  a  third 
person.    Indeed,  the  law  has  been  so  long  settled  on  this  subject, 
by  the  decisions  of  our  courts,  that  if  I  had  any  doubt  on  the  sub- 
ject myself,  I  should  now  think  it  ought  not  again  to  be  called  in 
question.     I  cannot  call  to  mind  any  particular  case,  where  this 
point  has  been   directly  decided  in  this  court ;  but  I  know  several 
in  which  it  has  been  collaterally  involved ;  and  I  have  not  even 
heard  a  solitary  dictum  thut  the  plaintiff  need  not  produce  his  whole 
claim  of  titles.     1  believe  I  may  say,  without  the  fear  of  contra- 
diction, that  the  decisions  on  the  circuits  have  been   uniform,  for 
the  last  twenty  years  at  least.    If  there  have  been  any  to  the  con- 
trary, they  have  not  come  to  my  knowledge ;  and  if  there  have 
been  none  in  this  court,  it  has  been  because  the  universal  opinion  of 
the  bar  has  been  that  the  law  was  settled.     But  if  there  have  been 
no  cases  embracing  the  same  point,  there  have  been  several  em- 
bracing the  same  principle.     The  case  of  Bodden  and   Mitchell 
was  an  action  to  try  titles  to  land;  sold  by  the  commissioners  of  con- 
fiscated estates.     In  that  case  it  was  contended,  that  the  plaintiff 
ought  not  to  be  driven  further  back  in  his  chain  of  title,  than  to  die 
deed  from  the  commissioners  ;  but  the  court  required  him  to  shew 
that  the  land  did  belong  to  the  person  whose  property  had  been 
confiscated;  and  on  an  appeal  to  this  court,  that  opinion  was  unan- 
imously supported.]    I  would  now  ask,  where  is  the  difference  be- 
tween the  two  cases  in  point  of  principle.     In  one  case  a  judgment 
had  been  obtained  against  a  person  ;  in  the  other,  his  property  had 
been  confiscated.     But  neither  the  judgment  in  the  one  case,  nor 
the  act  of  confiscation  in  the  other,  determined  any  thing  vUh  re- 
gard to  the  right  to  any  specific  piece  of  property  :  and  I  can  see 
no  reason  why  the  sheriff's  deed  should  be  higher  evidence  in  one 
case,  than  the  deed  of  the  commissioners  in  the  other. 

In  the  same  term,  a  still  stronger  case  was  decided  by  this  court, 
and  decided  unanimously.  One  Buffington  had  mortgaged  land  to 
the  State,  for  a  loan  of  paper  medium.  Not  having  paid  up  the 
instalments  and  interest,  according  to  the  provisions  of  the  act,  the 
sheriff  was  ordered  by  a  resolution,  or  act  of  the  legislature,  to  sell 
the  mortgaged  premises.  Alexander  M'Kee  became  the  purchaser. 
In  an  action  for  the  land  he  was  nonsuited,  because  be  could  not 
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ihew  ft  title  ia  Buffiogton  :  and  that  decisioQ  was  confirmed  in  this  Con.  Court, 
court  unanimously. 

Here  the  legislature  bad  directed  the  speciGc  property  to  be  sold  $ 
nothing  had  been  left  to  the  discretion  of  the  sheriff;  the  purchaser 
bad  bought  on  the  faith  and  credit  of  the  Slate ;  yet  the  court  held 
the  sheriff 's  deed  not  sufficient  evidence  of  title.  If  these  cases  are 
not  conclusive,  it  appears  to  me,  we  may  consider  the  decisions  of 
this  court,  aa  **  sounding  brass,  or  a  tinkling  cymbal." 

Having  considered  the  case  upon  authorities,  let  us  cow  consider 
it  upon  principle. 

A  judgment  and  execution  is  obtained  against  A., the  sheriff  levies 
on  the  property  of  B.  and  sells  it  to  C  He  brings  his  actions 
against  B.  who  perhaps  may  hold  under  a  grant  a  hundred  and  fiAy 
years  old,  with  a  chain  of  title  consisting  of  fifty  different  deeds ; 
yet  if  by  the  wear  and  tear  of  time,  by  the  ravages  of  war  or  fire, 
or  by  accident,  a  single  deed  has  been  lost  or  destroyed,  of  if  in 
the  subdivisions  of  any  of  the  large  tracts  formerly  granted  in  this 
State,  some  deeds  have  gone  into  one  hand,  and  aome  into  another 
of  the  purchasers,  and  the  defendant  may  not  be  able  to  account  for 
the  loss  or  absence,  ho  must  lose  his  land  ;  because,  forsooth,  the 
sheriff  has  been  pleased  to  say  it  belonged  to  B.  and  not  to  A.  It 
would  be  introducing  a  new  principle,  that  has  never  prevailed  in 
this  Slate  before^  It  would  be  placing  the  whole  country  in  a  state 
of  pure  vassallage  to  the  sheriff.  Every  man  would  bold  his  prop- 
erty of  the  sovereign  will  and  pleasure  of  that  officer,  unless  he 
could  irace  up  his  right  by  a  regular,  legal  chain  of  title.  It  would 
be  reversing  the  long  established  and  universally  prevailing  rule  of 
law,  that  the  plaintiff  must  recover  on  the  strength  of  his  own  title, 
and  not  on  the  weakness  of  that  of  his  adversary.  I  am  sensible 
of  the  difficulty  which  will  accrue  to  purchasers,  at  sheriff's  sales, 
by  this  decision  ;  but  it  is  a  difficuUy  of  their  own  creation.  No 
person  is  bound  to  purchase  at  a  sheriff's  sale,  and  no  prudent  man 
will  do  so,  unless  he  can  first  ascertain  that  he  Can  get  a  ^od  title. 
The  maxim,  *< caveai  emptor"  applies  as  well  to  such  purchasers, 
as  others. 

My  opinioQ  is,  that  the  motion  ought  to  be  discharged. 

SxiTH  and  Gsimkb,  Js.,  concurred. 

Brevard,  J.  The  sheriff's  deed  was  certainly  evidence,  to. 
gether  with  the  execution  of  a  conveyance  of  all  the  estate,  and 
veodible  interest  of  John  Morris  ;  but  it  was  not,  in  my  opinion,  any 
evidence  of  a  legal  title  ia  Morris,  or  that  he  had  a  legal  interest  ia 
the  land,  which  might  be  seized  and  sold  by  the  sheriff* 
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CanXouH,  It  ig  not  Decessary  now  to  decide,  what  evidence  s&all  be  eocriJ* 
ered  sufficient,  of  a  title  in  a  debtor,  against  whom  judgment  ba« 
been  obtained  and  execution  issued,  and  land  or  other  property  has 
been  taken  by  the  sheriff,  by  virtue  of  such  execution,  where  the 
evidence  of  a  title,  or  of  a  legal  and  vendible  interest,  independently 
of  the  sheriff's  sale  and  conveyance,  is  the  question  before  the  jury ; 
or  what  would  be  sufficient  evidence  to  go  to  the  jury.  DoubcliMs, 
there  would  be  great  room  for  presumption  ;  as  it  might,  andofien 
would  be,  the  interest  of  the  debtor  to  conceal  the  evidence  of  bis 
title. 

Long  continued  possession  would  afford  strong  evidence  of  title ; 
and,  peirhaps,  being  in  poss^stion  as  owner,  at  the  time  of  the  8her« 
iff 's  levy,  ought  to  be  considered,  in  such  oase^  as  sufficient  prima 
facie  Evidence  of  the  title  in  the  occupant,  to  inquire  contrary  evi. 
dence  to  rebut  the  presumption  it  would  authorize.  In  this  case, 
however,  there  was  no  evidence  given,  or  offered  to  be  given,  so 
far  as  1  have  been  able  to  collect,  which  was  sufficient  to  aotborlBe 
the  juty,  upon  the  most  favorable  construction  of  it,  to  find  thai 
John  Mortis  had  any  legal  interest  in  the  land,  which  the  sheriff 
could  sell  onder  execution,  t  am,  therefor^i  of  ol>itiioD,  that  the 
nonsuit  was  rightly  ordered,  and  that  it  ought  not  to  be  set  aaide. 


CONSTITUTIONAL  COURT,  COLUMfitA,  NOV.,  1812. 

Tai  State  v,  Georgb  Brucb,  Daribl  Ditbosb,  et  al* 

A  mandamus  will  not  lie,  to  compel  the  managers  of  an  election  of  sheriff 
to  return  a  candidate  duly  elected,  after  they  have  already  certified  to 
the  goveraoir  thtt  the  election  was  null  and  V6id. 

Motion  to  reverse  decision,  and  to  set  aside  a  writ  of  mitnddnnu^ 
Tried  before  hid  honor,  Judge  Smitd.  In  this  case  a  raggea* 
tioQ  was  filed  by  the  plaintiff,  to  obtaih  e  writ  of  nuxruUttnua 
against  the  defehdantr,  requiring  them  to  return  Nathan  Hafika 
duly  elected  sheriff  of  Darlidgton  district.  The  fkcts  charged  in 
the  suggestion,  were,  that  the  said  managers,  on  the  Thursday  next, 
after  the  said  election,  attended  at  Darlington  Court  House,  and 
after  counting  tho  votes  giyen  at  th^  eleekiotry  iMhd,  imd  declared 
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ibat  Nalhao  Hanlu  was  elected  by  a  majority  of  forty-aeveo  Totea.  ^g^^ 
The  answer  of  three  of  the  defendants,  which  the  other  three  coa-  v^pn/.-^ 
curred  in,  to  the  best  of  their  knowledge,  admitted  there  were  forty.      State 
seven  votes  in  favor  of  Nathan  Hanks,  and  proclaimed  the  same ;  ^^^^^ 
but  did  not  declare  Hanks  duly  elected,  because  John  M'Ra,  the 
other  candidate,  served  them  with  a  notice  that  he  intended  to  con« 
test  the  election,  and  set  forth  his  grounds. 

Upon  the  trial  of  the  said  election,  the  said  managers  presided, 
and  after  full  investigation,  they  declared  void  forty  .seven  of  Hanks' 
votes,  which  left  the  votes  of  each  candidate  equal,  and  the  said 
managers  certified  to  the  governor,  that  the  election  was  void,  and 
the  governor  appointed  the  said  John  M'Ra.  It  was  also  proven 
to  the  managers,  that  but  one  of  the  said  managers  appointed  to 
hold  the  poll  at  Darlington  Court  House,  attended  and  received 
the  votes,  and  that  only  three  of  the  six  managers,  appointed  to  • 
hold  the  said  election,  attended  at  the  counting  of  the  votes.  His 
honor  decided  that  the  grounds  upon  which  a  number  of  the  said 
votes  in  favor  of  Hanks  had  been  rejected  as  bad,  were  insufficient, 
and  it  then  appeared  that  the  said  Nathan  Hanks  had  a  majority  in 
his  favor. 

The  defendants  showed  cause  why  the  writ  of  mandamui  should 
not  issue. 

1.  That  this  court  had  no  jurisdiction,  because  the  legislature 
has  given  the  mansgers  a  judicial  and  discretionary  power  to  judge 
of,  and  determine  contested  elections  for  sheriffs,  without  making 
them  liable  to  the  control  of  any  other  tribunal. 

2.  That  having  fulfilled  the  duties  of  their  appointment,  and 
made  a  determination  thereof,  according  to  their  best  judgment, 
(heir  duties  and  office  were  then  at  an  end. 

3.  That  this  court  has  not  any  power  to  compel  them  to  decide, 
according  to  any  judgment  Jiut  their  own  ;  nor  to  pronounce  a  new 
judgment,  after  they  had  decided  the  case  and  given  judgment. 

4.  The  party  had  another  remedy  besides  appealing  to  a  writ  of 
mandamus* 

G.  The  office  being  not  vacant,  the  officers  had  no  right  to  act. 

6.  That  all  the  votes  taken  at  the  poll,  holden  at  Darlington  Court 
House,  which  amounted  to  a  greater  number  than  Hanks'  majority, 
were  void ;  because  the  said  votes  were  taken  by  only  one  mana- 
ger, to  wit,  George  Bruce,  although  two  were  appointed  jointly, 
and  commissioned  by  the  governor  for  that  purpose ;  the  other 
maoager  being  absent  the  whole  time. 

7.  Because  but  three  of  the  six  managers  appointed,  met  at  the 
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^3f  ^  pl&ed  ftpeeified  by  law»  16  eoant  the  votes,  &c.,  the  other  three  were 

y^^  ^^^  abeent  the  whole  time. 
Staid         8.  Because  a  writ  of  mandamui  could  not  issue  agaiost  thetn, 

BroeMflL  i^^^n^^oh  as  their  office  was  a  voluDtary  one,  which  they  had  a 
right  to  refuse  the  acceptaoce  of,  and  ajcrtiarh  had  a  right  to  de^ 
cline  acting  on,  when  they  choose. 

His  honor  overruled  the  defendants,  on  each  of  these  grounds, 
and  ordered  a  writ  of  numdamnu  to  issue  against  the  said  mana- 
gers, requiring  them  to  certify  the  said  Nathan  Hanks,  duly  elected 
sheriff  of  Darlington  district.    The  defendants  now  moved  that 
the  deeitfion  of  his  honor  be  reversed,  and  the  writ  of  tMndamm 
set  aside,  on  the  ground  that  he  mistook  the  law,  and  gave  jodg« 
ment  contrary  to  law  and  evidence* 
Levy,  for  the  motion.    Blandino,  contra. 
CoLCooKy  J.    In  this  case,  I  shall  take  no  notice  of  the  &ctB 
which  have  t»een  brought  to  the  view  of  the*  court,  as  to  the  iUe* 
gality  of  the  votes  given,  and  the  Conduct  of  the  managers.    I  Ibel 
no  inclination  to  eitend  the  cognizance  of  this  court,  and  am  of 
opinion  that  we  have  no  power  to  interfere  in  the  present  contest. 
I  would  remark  here,  that  throughout  the  argument,  the  peraons 
who  decided  this  question,  aie  spoken  of  as  managers  of  an  elee« 
tion.    It  is  true,  that  they  acted  in  that  capacity  in  receiving  the 
votes ;  but  when  the  question  of  the  right  to  the  office  was  to  be 
tried,  they  acted  as  a  court  ibr  the  purpose,  says  the  act,  of  hear^ 
ing  and  determining,  oyer  and  terminer,  the  matter  in  dispute^  and 
of  course  were  vested  with  judicial  powets ;  and  being  so  vested 
without  an  appeal,  their  decision  is  final  and  conclusive.    In  ali  the 
variety  of  cases,  which  have  been  quoted  from  English  autboritieSff 
t    it  will  .bo  observed^  that  there  was  no  other  tribunal  to  which  the 
contending  parties  could  resort,  but  to  the  Court  of  King's  Befjch* 
But  here,  the  legislature  have  expressly  provided  a  tribunal,  by 
which  the  right  of  these  persons  could  be  decided.    Had  diey  not 
done  so,  we  should  have  taken  into  consideration  their  conduct   as 
managers.    It  was  urged  that  this  court  should  do  so,  because  Che 
court  and  managers  were  the  same  persons.    This  argument  may, 
with  propriety,  be  urged  to  the  legislature,  that  it  was  not  pieper  to 
tnake  the  managers  judges  of' the  correctness  of  their  own  eon- 
duct  ;  but  it  can  weigh  nothing  with  me.    The  case  relied  ott  from 
Bay*8  Reports  of  the  commissioners  of  the  tobacco  inspection, 
bears  no  analogy,  in  my  mind,  to  the  present  case ;  becaaae  the 
power  given,  was  a  ministerial  one,  and  a  rule  of  conduct  waa  pre- 
by  the  act.    In  all  such  cases,  the  Couit  of  Sessiona  will 
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say  kaw  penoos  shall  act,  bot  wheo  a  judicial  autbori^  ii  giT^t  ^^^ 
they  caa  only  say  tbey  sbal^  act,  but  will  not  say  how.    Straoge*s  .^p^^.^^ 
Rep.  ^i;   892.    3  Bioney's  Rep.  273.    Here  tbe  peraoDs  ap-      stata 
pointed  by  the  legislature  have  acted ;  and  I  am  of  opinioa  that  v^g^^^ 
we  caoDot,  with  propriety,  question  the  justness  of  their  decision. 
And  further»  it  is  a  matter  of  importance  to  the  conmiupity  that 
there  should  be  a  sheriff,  although  it  be  not  a  matter  of  importance 
who  it  may  be.    The  legislature,  it  is  probable,  intended  this  as  a 
summary  and  expeditious  mode  of  decidiog,  and  I  think  nerer  con- 
templated the  interference  of  any  other  court*    I  am  therefore  in 
favor  of  the  motion. 

BaBYAB]),  J.  The  motion  in  this  case,  is  to  reverse  the  decision 
of  the  Court  of  General  Sessions,  for  the  District  of  Darlington, 
by  which  a  peremptory  mandamm  was  ordered  to  issue  to  the  de. 
feodants,  as  managers  of  an  electiou  for  sheriff  of  the  said  district, . 
commanding  them  to  certify  to  the  governor  of  the  State,  the  due 
election  of  the  prosecutor,  Nathan  Hanks,  to  fill  tbe  office  of  sheriff 
of  tbe  said  district,  pursuant  to  a  late  act  of  the  legislature  of  this 
State. 

An  application  was  made,  by  way  of  suggestion,  to  tbe  District 
Court,  for  a  conditional  mand/omui;  or,  in  the  alternative,  to  certify 
as  required  by  the  prosecutor,  or  shew  cause  to  the  contrary.  The 
cause  shown  was  deemed  insufficient,  and  the  couditional  mofula- 
«tM  issuedf  The  service  of  this  mandamui  was  accepted  by  the 
defendants.  The  supposal  of  the  writ,  states,  that  the  office  of 
sheriff  of  Darlington  district  being  vacant,  and  the  defendants  being 
appointed  managers  to  conduct  an  election  of  an  officer  to  supply 
the  vacancy,  according  to  law,  held  an  election  for  that  purpose,  the 
result  of  which  was,  that  the  prosecutor,  Hanks,  was  duly  elected, 
and  was  deckred  so  to  be,  by  a  majority  of  forty  •seven  votes* 

The  writ  was  returnable  .to  the  Court  of  General  Sessions,  tben 
flitting  in  Darlington  district,  on  the  Friday  next»  after  the  teste 
Iheaeof ;  viz.  the  third  Monday  in  March,  1812.  The  defendants 
appeared,  and  made  a  return  to  this  effect :  That  the  office  being 
racant,  as  stated  in  the  writ,  the  defendants  were  appointed  mana- 
gers of  an  election  to  fill  the  vacancy,  pursuant  to  the  directions 
from  the  e:iLecutite,  and  agreeably  to  law.  That  three  of  them 
only,  were  present  when  the  votes  were  counted.  That  tbe  prose- 
cutor was  not  declared  duly  elected,  nor  considered  so  to  be.  That 
a  scnuiuy  was  demanded  by  John  M'Ra,  a  candidate  for  the  office, 
And  that  upon  a  full  hearing  upon  tbe  scrutiny,  it  did  not  appear 
tbat  iba  prosecutor  bad  a  ouyority  of  l^gal  votes.    And  that  in  duty 
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^^812"*^'  and  conscience,  the  defendants  refused  to  certify  to  the  governor, 
y^^^-^^f  ^hfi  election  of  the  prosecutor,  but  cer#fied  for  reasons  set  forth  in 

Stato      ^ho  returns,  that  the  election  was  null  and  void*  * 

^    ^'.       To  sundry  facts  and  circumstances,  set  forth  in  the  supposal  of 

'  the  writ,  tending  to  charge  the  defendants  with  partiality  and  mis- 

conduct  as  managers,  they  reply  in  detail ;  and  enter  into  particu- 

lar  vindication  of  their  conduct  and  characters ;  and  close,  by  subn- 

mitting  the  following  facts  and  legal  questions,  viz. : 

They  allege,  that  Peter  Edwards  was  appointed,  together  with 
George  Bruce,  to  manage  the  election  held  at  Darlington  Court 
House  ;  and  that  the  election  at  that  place  was  conduced  by  George 
Bruce  alone ;  which  was  not  according  to  the  directions  of  the 
legislature.     They  further  allege,  that  only  three  of  the  six  maoB« 
gers  appointed,  mot  at  the  place  appointed  for  counting  the  votes, 
and  declaring  the  election.     And  they  submit,  whether  the  election 
ought  not  to  be  considered  void,  as  it  was  not  managed  by  all  the 
managers  appointed  to  manage  the  same,  conjunctively,  but  by  some 
of  them  in  the  absence  of  the  others,  and  without  their  assistance 
or  concurrence.    They  also  submit,  whether  they  can  legally  be 
compelled  to  make.any  other  decision,  than  that  which  they  did 
make ;  or  to  decide  by  any  other  judgment  than  their  own,  however 
incorrect  it  may  seem  to  be ;  as  in  quality  of  managers,  they  exer- 
cised a  judicial  discretion,  and  did  not  act  in  a  mere  ministerial 
capacity.     It  was  objected,  and  argued  in  the  District  Court,  that 
the  return  ought  to  be  quashed  for  inconsistency ;  because,  after 
setting  forth  the  proceedings  of  the  defendants,  as  managerSf  and 
stating  facts  and  reasons  in  justification  of  their  conduct  as  such^ 
the  return  goes  on  to  state  other  fctcts  and  redsonSf  to  shew  that 
the  defendants  could  not  legally  act  as  managers  in  the  premises, 
and  were  incompetent  to  hold  and  declare  the  election. 

Part  of  the  return  was  quashed  for  inconsistency ;  and   that 
which  was  not  quashed  being  adjudged  insufficient,  a  peremptory 
mandamus  was  ordered' to  issue.    From  this  decision  of  the  Die* 
trict  Court,  the  defendants  entered  an  appeal,  which  is  the  subject 
of  the  present  motion.     To  form  a  correct  opinion,  respecting  the 
propriety  and  sufficiency  of  the  return,  and  the  legality  of  the  deci- 
sion  of  the  District  Court,  it  will  be  necessary  to  attend  to  the  act 
of  assembly,  passed  in  the  year  1808,  authorizing  the  election  of 
sheriffs  of  the  several  District  Courts  by  the  resolution  of  the  legis- 
lature, appointing  the  managers  of  elections  for  members  of  the 
legislature  passed  in  December,  1809. 
The  act  of  1808,  declares  that  in  case  any  vacancy  shall  hap* 
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pen  in  the  office  of  theriff  of  any  Districl  Court,  by  death,  reroo-  ^q^*' 
val  out  of  the  State,  resignation,  removal  from,  or  expiration  of,  y^rs/^^ 
office,  or  otherwise,  the  same  shall  be  filled  by  an  election  ;  to  be      State 
held  and  conducted  as  elections  for  members  of  the  State  legisla-  gmoe^^ 
iure,  afier  twenty  days  notice  by  advertisement.     And  the  mana^ 
gen  are  required  to  noeet  on  Thursday  next,  after  the  election,  to 
count  over  the  votes,  and  declare  the  election.     They  are  also  re« 
quired  to  certify  to  the  governor,  that  the  person  who  shall  have     ' 
the  greatest  number  of  votes  has  been  duly  elected ;  unless  the 
election  shall  be  contested,  in  which  case  the  managers  are  autho- 
rize^ and  required  to  determine  such  contested  election,  on  the 
grounds  stated  by  the  person  who  shall  contest  the  same,  on  the 
day  the  votes  are  counted  over.     The  act  further  declares,  that  if 
the  election  is  not  determined  to  be  void,  the  managers  shall  certify 
40  the  governor,  that  the  person  having  a  plurality  of  votes  has 
been  duly  elected.     And  the  governor  shall  commission  that  per. 
son,  who  shall  be  certified  to  him  as  having  been  duly  elected.    If 
no  person  nhall  have  a  plurality  of  votet,  the  managers  shall  cer- 
tify accordingly  ;  and  the  governor  shall  fill  up  the  vacancy  in  the 
interim,  until  an  election  shall  take  place.     So,  where  an  electioo' 
shall  be  declared  void,  the  governor  shall  supply  the  vacancy. 

The  resolutions  of  the  legislatiire,  appointing  managers  of  the 
elections  for  members  of  the  Senate,  and  House  of  Representa- 
tives, of  this  State,  who  were  managers  of  the  elections  for  sheri  A, 
at  tbe  time  when  the  election  in  question  was  directed  to  be  held» 
passed  in  December,  1809.  By  the  resolution  relating  to  Darling- 
ton district,  it  appears  that  George  Bruce,  and  Peter  Edwards,  were 
appointed  to  manage  the  election  at  Darlington  Court  House; 
William  Brantlett,  and  Moses  Waters,  to  manage  at  Elijah  Hut- 
80D*fl ;  and  Daniel  Dubose,  and  George  Huggins,  to  manage  at 
£nos  James'. 

This  resolution  directs,  that  one  manager  for  each  place  of  elec- 
tion shall  meet  at  Darlington  Court  House,  to  count  over  the  votes^ 
and  declare  the  election.  From  these  premises  I  proceed  to  en- 
quire, 1.  Whether  the  proper  legal  remedy  in  a  case  like  the  pre- 
sent, is  by  a  writ  of  mandamtu ;  and  if  it  is,  2.  Whether,  tinder 
the  circumstances  of  this  case,  the  prosecutor  is  entitled  to  the  be- 
nefit of  it.  This  last  enquiry  will  involve  the  question,  whether  tbe 
return  to  the  writ,  ought  to  be  deemed  sufficient ;  and  whether,  al- 
though it  may  be,  in  some  respects,  defective,  a  peremptory  mando- 
nttts  ought  to  issue. 

1«  A  numdamui  is  acrimmdlfroceiip  relative  to  civil  rights.    In 
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^^8?2^'  EDglaod  it  uiaes  oot  of  the  King^s  Bench,  aod  ib  dMominateA  «  pres* 
^^p^^.,^  rogaiive  writ.    lo  this  country,  the  sources  of  ail  power  and  prero^ 
State      g&tive  is  the  people.    For  the  public  good,  the  Courts  of  Sessions 
n     ^\|^  ^^  ^^^  State,  are  entitled  to  exercise  the  same  authority,  and  gene- 
ral superintendency  oyer  all  inferior  jurisdictions,  and  penooi, 
which  the  Court  of  Ring*s  Bench,  in  England,  has  a  right  to  eser« 
cise ;  to  compel  them  to  do  justice,  in  matters  appertaining  to  their 
office  and  duty,  and  to  enforce  obedience  to  acts  of  the  legislature. 
And  it  is  more  especially  the  duty  of  the  courts  to  exercise  ibis 
power,  where  the  administration  of  justice,  and  the  public,  intereit 
is  concerned.    Bull.  N.  P.  109.    8  Black.  Com.  110.     2  Eip. 
Dig.  665.     3  Burr.  12G7. 

In  all  cases,  where  there  is  a  specific,  legal  right,  there  ought  to 
be  a  specific,  legal  remedy ;  and  I  believe  it  may  be  safely  asserted, 
as  a  general  proposition,  that  where  there  isi  with  U8»  such  a  right, 
there  is  also  a  corresponding  remedy.  It  is  an  established  maxioi 
of  law,  that  where  there  is  a  specific,  legal  right,  and  no  fdker  sp^ 
cific^  legal  and  operaUve  remedy^  a  numdamus  is  a  proper  rennedy^ 
upon  reasons  of  justice  and  public  policy,  to  preserve  order  and 
good  government.  Where  any  one  has  been  unlawfully  ibepf  onit 
or  dispossessedf  of  an  office,  to  which  he  is  entitled,  it  lies  to  odflul, 
or  to  rutore  him.  4  Burr.  2044.  3  Burr.  1266.  1  Blaek.  Bep. 
M7. 

It  is  always  incumbent  upon  him,  who  claims  the  benefit  of  this 
process,  to  shew,  1.  That  be  has  a  specifict  legal  right;  aodr  3* 
That  he  has  no  other  specific  legal  remedy. 

It  must  be  admitted,  that  the  office  pf  sheriff  is  of  consideraUe 
importance  to  the  public :  and  it  materially  concerns  the  adminis- 
tration of  justice,  and  the  peace  and  good  order  of  civil  society. 
It  is  interesting  to  the  public,  that  an  officer  of  such  coosiderm« 
tion,  [if  he  ka»  a  right  U  the  office^  ^^  ^  unUiwfiMjf  kepi  aul 
of  i(,  should  be  admitted  to  fill  it ;  and  if  be  has  been  uojuusUy 
and  illegally  removed  from  it,  that  he  should  be  restored  to  It,  as 
speedily  as  possible.    It  is  also  an  important  rights  which  the  iodi- 
vidual,  who  is  injured,  may  legally  insist  upon,  and  wbieh  pvglit  IQ 
be  seeqred  to  him ;  the  office  being  one  of  profit  a0  well  a«  tiuaU 
It  is  said  to  be  discretionary  in  the  court,  to  grant  or  mfiMPe  a 
flMfidamti*  ;  but  a  dtscretion,  regulated  by  the  rules  and  priocipto* 
of  law,  mast  be  understood  ;  aod  not  an  arbitrary  and  oaprifikMis 
discretion.    Therefore,  every  citiBon  mutt  he  legally  entitled  te  the 
aid  of  this  process,  who  can  shew,  clearly,  to  the  aittisfactioa  ^ 
the  coorti  thftt  he  has  such  ft  ligfau  m  Um  law  4Higbt  ^  piet#ct  ^od 
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tioiBeatOi  and  has  no  other  specific  remedyy  of  which  he  can  legally  ^^'^^> 
avail  himself. 

If  tben^  in  this  case,  it  should  be  admitted  that  the  prosecutor  is 
sDtitied  to  fill  the  office  of  sheriff;  if  the  defendants  ought  to  have 
certified  that  he  was  duly  elected  to  that  ofiice,  and  that  they  iro« 
properly  and  illegally  withhold  their  certificate,  by  means  of  which 
his  commission  is  refused,  and  another  person  has  been  commis- 
iiooed  in  his  stead  ;  and  if  he  has  no  other  legal  remedy,  whereby 
he  can  obtain  adequate  relief,  it  seems,  beyond  all  doubt,  that  he  is 
entitled  to  this  writ  of  mmidamus.  Whether  the  prosecutor  has 
made  oat  such  a  case,  as  entitles  him  to  the  writ  upon  these  princi- 
ples, or  not,  will  be  the  sabject  of  enquiry  in  the  sequeL  Mean- 
while, it  is  necessary  to  notice,  and  answer  the  objection  of  the 
defendants,  that  conceding  the  point,  as  to  the  right  of  the  prose- 
cutor to  the  certificate  he  claims,  and  that  i|ie  defendants  unjustly 
withhold  it,  yet  that  he  has  another  specific^  legal  remedy,  and, 
therefore,  he  cannot  be  entitled  to  a  mandamus.  A  quo  loarranio^ 
it  is  pretended,  is  the  proper  remedy  in  a  case  of  this  kind. 

In  this  country,  the  people  being  the  fountain  of  power  and  juris* 
diction,  as  the  crown  is  said'to  be  in  England,  if  any  person  or  cor» 
poratioo,  take  upon  them  to  exercise  any  office  or  jurisdiction  with* 
out  being  legally  authorised  so  to  do,  the  Court  of  General 
Sessions,  possessing  the  powers  of  the  Court  of  King's  Bench,  in 
England,  will  punish  them  fbr  such  usurpations ;  and  to  that  end,  it 
is  mid  will  require  them  to  show  by  what  authority  they  claim  to 
esereise  any  particular  office  or  jurisdiction.  The  old  method  ot 
doing  this,  was  by  quo  toarrarUo^  which  has  been  changed  to  an 
information  in  nature  of  a  quo  warranto.  The  statute  9  Ann.  c: 
30.  P.  L*  app :  No.  1  p.  21.  extends  and  facilitates  this  remedy, 
in  relation  to  usurpations  of,  and  intrusions  into,  or  unlawfully 
holding  of,  the  offices  and  franchises  mentioned  in  the  act,  that  iSf 
corporation  franchises  and  offices.  2  Just.  282.  9  Coke.  28.  6 
Com.  Dig.  162.  2  Str.  1218.  1  Str.  621.  299.  4  Black.  Com. 
2  Just.  496.    2  Hawk.  P.  C.    BuH.  N.  P.  210.     1  Barr.  573. 

It  is  easy  to  see,  that  this  remedy  cannot  be  properly  applied  in 
the  present  case ;  first,  because  the  office  of  sherifi*  is  not  a  oorpo* 
rate  ofllce,  or  franchise;  secondly,  because  if  it  has  been  filled  by 
the  governor»  in  consequence  of  the  certificate  of  the  osanagerSy 
that  the  election  was  void,  it  has  been  lawfully  filled  ;  and  the  in- 
cumbent is  not  an  usnrper,  or  unlawful  intruder ;  and  thirdly  be- 
cause  although  the  present  incumbent  may  have  intruded  himself 
uitewfidly  kito  the  officoi  and  although  be  may  be  oosied  jBcom  it  by 
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^g^**^  falsiBedy  the  court  will  grant  a  peremptory  mandamus.    Salk.  340^ 
T_^^-^_^  This  was  the  method  of  proceeding  at  common  law.     The  statute 
State  .  0  Ann,  c.  20.  extends  and  facilitates  the  procedure,  in  relation  to 
Brace  0fa/.  corporate  offices  and  franchises. 

The  prosecutor  in  this  case,  having  shewn  a  prima  facU  legal 
title  to  the  certificate  claimed  from  the  defendants,  if  no  return  had 
been  made,  or  if  the  return  upon  the  face  of  it,  appeared  manifestly 
insufficient,  it  was  certainly  right  to  grant  a  peremptory  maTidamus, 
to  compel  the  defendants  to  do  the  act  required  of  them,  which  it 
would  appear  to  be  their  duty  to  do.  But  it  seems  to  me,  the  re* 
turn  upon  the  face  of  it,  is  substantially  sufficient,  though  the  mat- 
ter  of  it  may  be,  for  ought  I  know,  false. 

If  the  return  is  substantially  sufficient,  upon  the  face  of  it,  the 
court  ought  not  to  have  granted  a  peremptory  mandamus,  until  the 
return  was  falsified  in  a  civil  action,  or  criminal  prosecution,  where- 
in the  disputed  facts  had  been  tried  and  ascertained  by  a  jury. 
Doug.  157.  The  return  is  clear  and  express,  that  the  prosecutor 
was  not  duly  ^ected  ;  and  the  facts  are  stated  from  which  this 
conclusion  is  drawn.  Some  of*these  facts  have  been  controverted, 
by  the  prosecutor ;  but  they  cannot  be  legally  decided  on»  but  by  a 
jury.    3  Burr.  1265.     1  Wils.  266. 

Before  the  mandamus  was  granted,  it  ought  to  havo  appeared 
that  there  had  been  a  default.    N.  P.  191). 

From  the  return,  it  does  not  appear  that  there  was  any  default, 
which  can  be  construed  to  give  any  right  or  title  to  the  prosecutor; 
without  prejudging  questions  of  fact,  which  are  properly  triable 
by  a  jury. 

The  court  will  never  presume  that  a  public  officer  has  not  done 
his  duty.     There  is  no  proof  that  the  managers  have  been  wanting- 
in  integrity  ;  that  they  have  violated  their  oaths.     If  they  have  ac- 
ted ignorantly,  mistaken  their  duty,  and  made  a  false  or  inconsis* 
tent  return,  yet,  if  the  right  of  the  plaintiff  is  still  doubtful,  the 
court  ought  not  to  grant  a  peremptory  mandamus,    2  Esp.  Dig. 
605.     But  it  has  been   said,  the  return  is  inconsistent,   and  the 
greater  part  of  it  was  quashed  for  that  cause  ;  and  the  rest  of  the 
return  being  insufficient  on  the  face  of  it,  the  court  did  right  in 
granting  a  peremptory  mandamus.    To  this,  I  answer,  that  if  the 
/elum  could  be  considered  so  inconsistent,  as  to  justify  the  court  in 
quashing  it,  yet  I  think  it  would  have  been  more  advisable    to  have 
affosded  the  defendants  an  opportunity  of  amending  it ;  especially 
as  they  acted  under  the  obligation  of  an  oath,  in  a  public  capacity » 
and  cannot  be  supposed  well  versed  in  matters  of  this  sort,  ^whereia 
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icieDtiffc  skill,  and  technical  ingenuity  may  be  necessary  to  a  com-  ^gj^"*^ 
plele  legal  defence.    In  addition  to  this,  it  may  be  worthy  of  con.  ^^^^^^.i,^^ 
sideration,  that  there  might  be  some  danger,  from  negligence  or  de-   .  state 
«ign  of  bringing  into  an  important  public  office,  a  man  who  is  not  j.     ^'^^ 
the  choice  of  those  by  whom  he  ought  to  be  fairly  elected,  by  the 
mere  inconsistency  of  a  return  to  a  matidamui.    But,  waiving  eve- 
ry consideration  of  this  sort,  I  am  of  opinion  the  return  is  not  justly 
chargeable  with  inconsistency,  and  that  it  ought  not  to  have  been 
quoahed.     I  admit  that  a  return  to  a  mandamu$9  may  be  quashed 
for  inconsistency.    5  Term.  Rep.  66.    But  I  deny  that  in  this  case 
there  was  at^y  such  inconsistency ,  as  is  to  be  found  in  the  cases  where 
the  return  has  been  quashed.     In  the  case  of  the  King  v.  Mayor 
of  York,  5  Term.  Rep.  60.  the  return  stated,  that  Sinclair  waa 
duly  elected  ;  which  could  not  be  the  case,  if  the  council  had  not 
been  lawfully  assembled ;  and  then  it  proceeded  to  state,  that  the 
council  was  not  lawfully  convened,  which  is  a  palpable  inconsis* 
teacy.    There  is  no  such  inconsistency  in  the  present  case.     The 
delendants  state  the  facts,  which  it  was  their  duty  to  do,  and  sub. 
mit  the  questions  arising  from  them  to  the  court.     They  do  indeed 
state,  that  the  election  waa  held  and  conducted,  and  the  scrutiny 
disposed  of,  in  the  manner  they  represent ;  but  they  do  not  say  that 
it  was  a  lawful  election  ;  but  on  the  contrary,  that  the  election  waa 
illegal  and  yoid :  so,  that  however  inconsistently  they  may  have 
acted  in  managing  the  election,  and  conducting  the  scrutiny,  no  in. 
consistent  is  found  in  the  return. 

The  rMrn  is  clear  and  distinct*,  in  stating  that  the  prosecutor 

was  ma  dtdy  deded,  by  a  plurality  of  legal  votes,  nor  considered 

to  be  ao ;  and  that  the  election  upon  a  scrutiny,  was  declared  to  be 

void.    The  inconsistency  is  not  found  in  the  general  result,  or  con* 

elusion  from  the  facts  set  forth  ;  the  return  only  shews  that  there 

was  an  inconsistency  in  the  conduct  of  the  managers,  in  first  doing, 

as  lawful  and  right,  what  they  aflerwards  return  to  be  illegal  and 

void.    This,  surely,  does  not  impeach  the  return ;  for  it  was  their 

duty  to  state  facts  ;  and  it  is  not  improbable,  that  afier  having  done, 

what  they  conceived  at  the  time,  to  be  authorized  and  proper,  they 

became  doubtful  of.  the  propriety  and  correctness  of  what  they  had 

done,  or  were  satisfied  that  it  was  wrong.     In  either  case  they 

ba?e  acted  properly  in  stating  the  facts,  and  submitting  the  questions 

of  law  arising  from  them,  to  the  court.     And  as  there  is  no  good 

ground  for  questioning  their  integrity,  I  am  of  opinion  their  return 

ia  entitled  to  great  indulgence.    The  greatest  inconsistency  they 

have  committed,  wasi  in  my  opinion,  iq  certifying  at  all|  for  reasons 
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^81?^'  I  shftll  preaently  mention.  It  is  a  reasonable,  and  wise  role « that  if 
it  appear  upon  the  faee  of  the  returoi  that  the  party  has  no  right  to 
the  office,  though,  ia  other  respects,  the  return  be  bad,  yet  the  court 
will  not  grant  a  peremptory  mandamus.  Bull.  N.  P.  207.  S. 
14.  Say.  SO.  The  return  is  conclusiire,  until  falsified  by  the  ver- 
dict of  a  jury,  that  the  party  in  this  case  has  no  right  to  the  office, 
or  to  the  certificate  he  claioas ;  therefore  the  writ  ought  not  toiwue. 
The  return,  too,  states  a  material  fact,  which  must  be  taken  as  true, 
and  which  deserves  the  serious  consideration  of  this  court.  And 
there  ia  another  fact  of  a  like  aature,  which  appears  from  the  pro- 
ceedings, and  ought  to  be  noticed.  The  first  is,  that  Peter  Ed* 
wards,  one  of  the  persons  who  was  appointed  to  maaago  the  elec* 
tion  at  Darlington  Court  House,  did  not  appear  there  and  act  as 
m'anager.  The  second  is,  that  the  same  Peter  Edwards  did  not  ap« 
pear,  and  act  with  the  other  persons  appointed  manacers  of  the 
eleciiooa  for  Darlington  district,  at  the  scrutiny  which  took  place. 

There  is  nothing  in  the  objection,  that  only  three  of  the  six  ma* 
nagers  met  to  count  over  the  votes,  since  one  manager  frmn  each 
place  of  election  did  meet ;  and  the  resolution  appointing  the  mana- 
gers, directs  that  it  should  be  so. 

It  is  a  general  rule,  that  where  the  legislature  expressly  requiris 
a  joint  execution  of  a  power ;  or  wherever  a  power  is  given  to 
several  persons  to  do  any  particular  act,  they  must  all  cooour  in  the 
execution  of  it ;  unless  it  should  be  attended  with  manifeet  inoon* 
venience  to  obtain  it.     3  T.   R.  502.     I  do  not  know  ^w  h^  aa 
agument  ab  incanvenicali^  ought  to  have  weight  in  sue  At  case  as 
this ;  because  many  acts,  to  be  done  by  managers,  require  the 
exerciseof  judicial  discretion;  and  all  aets  of  judgment  ought  to 
be  done  together.     The  persons  authorised  to  do  the  act«  must 
counsel  and  advise^  deliberate,  and  coocufk     The  act  to  be  dooe 
by  them,  must  be  done  imo  Jlatm^  and  proceed  from  their  uaiied 
judgment.     1  Burr.   136.    2  Black.  Rep.   1017.    3  T*  K.  89* 
8.  East.  810.    2  East.  244.     13  Vin.  Abr.  421*    2  Just.   880. 
Co.  Lit^  11*2,  b.  113,  a.    4  Burr.  224L    3  T.  R.  199»     1  Bay, 
348.    On  this  ground,  I  think  the  election  at  Darliogtoa  Court 
House  was  illegal,  and  void ;  and  ihat  the  proceedings  upoa  Itie 
seruiiny  were  void  also.    Also,  that  the  defendants  were  not  com* 
potent  ta  certify  to  the  governor  at  all,  as  managers,  without  the 
concurrence  of  Peter  Edwards,  who  was  appointed  jointly  with 
them,  to  manage  the  elections  for  Darltngtoe  district,  and  certify  ia 
favor  of  the  persons  having  the  greatest  number  of  votes  for  sheriff* 

The  managers  are  certainly  empowered,  kf  the  wontaic  ^  ^^ 
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act  of  1806,  to  determtne  that  ao  election  held  for  sheriff  is  void  ;  ^'y^^' 
and  so  to  cei'lify  ^o  the  goveruor  ;  but  this  must  be  done  by  them  v^rv-^ 
ail  coDJoinlly,  and  not  by  a  majority.     At  any  rate,  they  must  all      Stai« 
be  present,  and  act  together,  though  a  majoiity  should  have  a  right  s^yce  ^al. 
to  decide. 

There  is  nothing  I  can  find,  in  any  of  the  acta  of  the  legislature, 
or  in  the  resolutions,  respecting  the  appointment  of  managers  of 
elections,  to  authorize  a  majority  of  them  to  act,  and  determine  in 
cases  of  eieclidn  for  members  of  the  legislature,  or  of  sheriff.  It 
would  be  wise,  perhaps,  in  the  'legislature,  to  provide  against  the 
iacoovenieuces  which  may  result  from  the  obstinacy  of  a  joint  ma- 
nager, or  from  accident ;  but,  until  they  do  so,  i  am  bound  to  take 
the  law  as  I  find  it,  and  am  clear  that  I  have  no  power,  if  1  had 
thu  inclination,  to  alter  or  amend  it.  If  the  managers  who  con- 
ducted  the  scrutiny,  were  authorized  to  do  so,  there  is  ao  end  of 
the  question,  as  to  the  rigbt  of  the  prosecutor  to  a  certificate. 
The  person  who  demanded  the  scrutiny,  had  a  right  to  do  so  ;  and 
no  certificate  could  be  given  until  the  scrutiny  was  lawfully  decided* 
It  has  not  yet  been  lawfully  decided  ;  and,  therefore,  no  certificate 
can  yet  be  given. 

Upon  the  whole,  my  opinion  is,  that  ns  it  must  at  least  be  doubt- 
ful and  uncertain,  whether  the  defendants  are  authorized  and  legalljr 
boond,  to  certify  to  the  governor,  that  Nathan  Hanks,  the  prosecu* 
tor,  ^  has  had  the  greatest  number  of  votes,  and  has  been  duty 
elected"  sheriff  of  Darlington  district,  they  cannot  legally  be  com* 
pelled  so  to  certify ;  and,  consequently,  that  the  decision  of  the 
Court  of  General  Sessions,  directing  a  perefnptory  vumdamus  to 
issoe,  was  erroneous,  and  ought  to  be  reversed. 

Bay,  J.  This  case  comes  up,  by  way  of  appeal  from  the  Cir« 
cutt  Court,  held  at  Darlington,  by  Judge  Nott,  in  March,  1812, 
who  thought  proper  to  order  a  mandamus  to  issue  to  the  commia* 
sioners,  commanding  them  to  return  Nathan  Hanks  as  duly  elected 
sheriff  of  said  district  |  as  it  was  alleged  be  bad  a  plurab^  of 

1.  I  am  of  opinion  that  the  Court  of  Greneral  Sessions  bas  a 
general  superintendiRg  power  over  all  subordinate  jurisdiotiona,  and 
aU  ofllcers  of  every  denomination,  created  by  act  of  Assembly,  and 
wherever  they  omit  or  refuse  to  do  their  duty,  may  compel  them  by 
tbis  writ  to  perform  it* 

2.  I  am  ako  of  opinion,  ibat  the  act  authorizing  the  election  of 
filianA,  gives  the  managers  of  those  eleetienB  the  same  powers*  and 
v^uifes  tbtm  to  coaduct  tbemaefam  in  tbe  aame  nuuuMr  aa  the 
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^'m^'  managers  for  conduciing  the  elections  of  members  of  the  legisla- 
„^rv^,-^  ture  ;  and  refers  expressly  to  the  mode  of  elections   for  members 
State      of  the  Senate  and    House  of  Representatives.     Members  of  the 
•J     ^"     .  legislature  were  formerly  chosen  by  virtue  of  commissions,  or  writs 
of  election,  signed  by  the  governor  of  this  State,  in  council,  directed 
to  the  church  wardens  of  the  different  parishes,  or  other  persons 
therein  named,  pursuant  to  the  directions  of  the  act  of  1721.    But 
I  consider  this  act  as  virtually  repealed,  or  as  having  become  obso- 
lete, since  our  State  constitution  in  1790.     Since  that  period,  the 
members  of  both  branches  of  the  legislature  have  been  elected,  and 
continue  to  be  elected,  by  the  joint  resolves  of  both  houses  :  which  i 
is  now  the  fountain  of  elective  franchise,  and  the  authority  by  which 
tfaev  are  chosen. 

That  the  resolution  of  the  legislature  of  1610,  immediately  pre- 
ceding the  election  in  question,  authorizes  George  Bruce  and  Peter 
Edwards,  to  hold  the  election   for  Bheriflf  of  Darlington  district,  at 
Darlington  Court  House  ;  William  Brantlet  and   Moses  Waters,  to 
hold  the  election  at  the  house  of  Elijah  Hutson ;  and   Daniel  Du- 
bose  and   George  Huggins,  to  hold  at  the  house  of  Enos  James'. 
Thus  three  distinct  places,  for  holding  the  said  election  for  district 
sheriff,  were  appointed,  at  three  different  places  in  the  district,  to 
.  be  held  by  two  managers  at  each  place  of  election,    And  one  from 
each   place  was  appointed  to  meet  at  the  Court  House,  oo  the 
Thursday  after,  and  count  the  votes,  and  declare  the  election.    And 
for  the  greater  certainty,  the  governor  issued  his  commissioDt  or 
writ  of  election,  to  each  tiet  of  commissioners,  requiring   them  to 
hold  the  aaid  election  pursuant  to  the  resolution  aforesaid.     So 
far,  then,  with  regard  to  the  powers  of  the  commissioners  to  hold 
and  conduct  the  said  election. 

It  was  admitted  on  the  arguments  on  all  hands,  that  oqIj  one 
manager,  Mr.  Bruce,  attended  at  Darlington  Court  House,  and  re* 
ceived  the  votes  on  both  days  of  the  election  ;  and  that  the   other 
manager,  Mr.  Edwards,  did  not  attend.     I  am  very  clearly  of  opia- 
ion,  therefore,  that  there  was  no  election  at  Darlington  Court  House  ; 
for  Mr.  Bruce  had  no  authority  to  hold  it  by  himself.    No  such 
power  was  given  him  by  the  legislative  resolves,  or  the  governor's 
commission,  or  writ,  in  pursuance  of  them.     The  law  is  well  set- 
tled upon  this  point,  that  wherever  a  power  is  given  to  A.  B.  and 
C.  jointly,  they  must  all  join  in  the  act     It  cannot  beeierciaed  by 
a  less  number  than  the  whole,  unless  some  special  provision  is 
made,  that  the  act  may  be  performed  by  any  one  or  more  of  theoi. 
The  CanqibeU  Town  ware-house  case,  1  Beyi  3fi0.  w  strong  in 
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poiot ;  io  which  it  was  determined,  that  where  the  authority  is  joiat  ^•^'£?*^' 
aod  DO  provision  is  made  for  a  majority,  or  any  less  number  of 
tliem  to  act,  that  the  whole  must  join,  otherwise  their  proceedings 
are  void.  So,  in  the  present  case,  the  power  given  to  the  mana- 
gers of  the  Darlington  elections  was  joint,  and  no  provision  was 
made  for  any  one  of  them  to  act  alone.  This  court  cannot  by  in- 
tendment, 9ay  that  the  act  of  any  one  of  them  is  valid.  Upon  the 
same  ground,  the  return  of  four  commissioners,  out  of  five,  on  a 
writ  of  partition,  was  set  aside,  in  the  case  of  Zirn  and  Wife  against 
Prior,  at  Edgefield  ;  because  the  power  was  a  joint  one,  and  no 
provision  was  made  for  legalizing  the  act  of  any  less  number  than 
the  whole  of  them. 

I  therefore  conclude,  by  observing  that  it  is  apparent,  that  Mr. 
Bruce  had  no  authority  to  hold  the  election  at  Darlington  Court 
House  alone ;  and  that  he  had  not,  no  one  can  deny.    Then  it 
must  follow,  that  one  third  of  the  district  of  Darlington,  did  not 
Yote  at  all,  or  at  least,  the  proportion  of  it,  whose  votes  were  to  be 
taken  at  the  Court  House,  consequently,  it  cannot  be  said  that  either 
of  the  candidates  had  a  majority  of  the  votes  of  the  district ;  or 
that  either  of  them  was  duly  elected  ;  for  one  third  of  the  votes  of 
the  district  were  lost,  by  the  nnn  attendance  of  Mr.  Edwards,  the 
other  manager.     It  was  a  void  election,  and  a  new  one  ought  to 
have  been  ordered,  if  any  power  was  given  by  the  act  for  that  pur- 
pose*    But  I  do  not  see  any  provision  in  the  act,  for  ordering  such 
Dew  election.     Probably  it  was  an  event  not  foreseen,  when  the  act 
passed  ;  or,  if  foreseen,  not  provided  for. 

Upon  the  whole,  without  goingfurther  into  this  case,  I  am  against 
directing  the  mandamus^  to  compel  the  managers  to  return  a  man, 
who  does  not  appear  to  have  a  majority  of  the  legal  votes  of  the 
district* 

Grimkb,  J.    In  commenting  upon  the  several  grounds  made  in 
this  ease,  I  am  sorry  to  observe,  that  although  some  of  the  points  ar« 
gued  in  the  court  below,  and  now  again  moved  before  this  court,  have 
been  long  ago  decided,  both  in  the  Eogliah  tribunals  of  justice,  and 
in  our  own  courts,  they  are  again  brought  into  view,  as  if  they  were 
recent,  and  had  never  teen  determined.     Surely,  after  a  principle 
has  been  repeatedly  adjudged,  to  reverse  a  revival  of  it,  must  argue 
a  w^eakness  of  the  parties'  cause,  who  again  brings  it  into  disciission 
f>efbre  this  court ;  or  shows  that  he  is  willing  to  speculate  upon  the 
chance  of  finding  a  difierence  of  opinion,  on  the  bench,  whenever 
there  has  been  a  change  of  judges*     Wherever  a  point  has  been  de- 
cided by  the  judgesy  at  nut  prttis,  or  where  in  this  court  they  h.nve 
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^^812"'*'  ^^^  <Jecided,  a  re^argument,  or  new  views  of  the  caae,  is  certaioljr 
^_^  ^^_  justifiable.     But  in  the  case  before  us,  there  is  00  f<uch  ground  or 
Stato      pretence  ;  for  the  law  respecting  the  power  and  jurisdiction  of  the 
Bni  ^\etal  ^^^^  ^^  General  Sessioost  is  laid  down  in  all  the  books,  to  be  high 
and   transcendent;  that  it  keeps  all   inferior  jurisdictions  within 
their  proper  bounds ;  and  that  it  commands  magistrates  and  otherSf 
to  do  what  their  duty  requires,  in  every  case  where  there  is  no  spe* 
cific  remedy ;  and   this  it  does  by  speedy  and  summary .  interposi- 
tion.   All  the  grounds,  therefore,  except  the  6th  and  7th,  have 
been  determined  to*  be  contrary  to  the  universal  construction  of  the 
common  law ;  and  has  been  so  decided,  and,  if  I  may  use  the  ex. 
pression,  confirmed  by  cases  in  this  court ;  a  report  of  one  of  which, 
viz.  The  Commissioners  of  the  Tobacco   Inspection  of  Campbell 
Town,  has  been  reported  and  published.     I   need,,  therefore,  only 
express  my  approbation  of  the  decision  of  those  several  groundsi 
by  the  judge  presiding  at  the  court  below.     The  6th  and  7th  points, 
appear  to  be  new,  and  to  have  arisen  out  of  this  transaction,  viz. 
that  the  votes  taken  by  Bruce,  at  bis  place  of  election,  were  void, 
because  (he  governor  had  appointed  'aud  commissioned  another  per* 
son  jointly  with  Bruce,  to  receive  «uch  votes ;  and  that  there  were  but 
three,  out  of  lAx  managers,  who  met  to  count  over  the  votes.     But 
it  does  not  appear,  by  the  return  of  the  managers,  what  was  the  iia<- 
ture  of  the  commission,  which  they  alledge  was  issued  by  the  gov* 
ernor,  and  under  which  they  declare  Ihey  had  acted.     It  was,  how-' 
ever,  their  duty  to  have  set  out  at  large,  and  verbatim,  the  commission 
empowering  them  to  hold  such  election  ;  that  this  coart  might  have 
judged  and  determined  on  the  legality  of  such  their  averment,  that 
(  they  were  to  act  jointly ;  which,  if  they  had  done,  it  might  have 

appeared,  that  such  a  commission  was  contrary  to  the  law  of  the 
land,  and  could,  therefore,  be  of  no  avail.     They  should  also  have 
shew*  under  what  law,  the  governor  was  authorized  and  empow- 
ered to  issue  his  commission,  for  the  purposes  aloreaaid  ;  because, 
if  there  is  no  law  which  gives  him  this  authority,  and  none  such  is 
mentioned  in  the  act  respecting  the  election  of  the  sheriffs,  they 
were  not  bound  to  obey  it ;  and  if  they  had  acted  contrary  to  the 
tenor  of  such  commission,  but  yet  agreeably  to  son»e  whiten  law 
of  the  country,  their  election  would  have  been  valid*     The  ad  of 
1808»  declares  that  the  election  of  sherifis  shall  be  conducted  in  the 
same  manner,  by  the  same  managers,  and  bolden  at  the  same  pla- 
ces, as  elections  for  members  of  the  assembly*    And  again,    in  the 
fourth  clause,  that  all  laws  regulating  the  election  of  membera  of 
the  general  assembly  1  shall  apply  to  the  elections  by  Omag^px^Bcn* 
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bed  to  be  held  for  the  office  of  sheriff.    Let  us,  therefore,  lum  our  ^^gj^'*' 
news  to  those  acts,  and  see  what  are  the  powers,  the  mode,  6cc. 

The  act  of  assembly  of  1721,  and  which  is  still  in  force,  pre* 
scribes  in  the  second  clause,  that  writs  for  the  future  elections  of 
members  of  assembly,  shall  be  issued  out  by  the  governor  and  coun- 
cil, and  shall  be  directed  to  the  church-wardens  of  the  several  par. 
iflhes ;  or,  in  case  there  should  be  wanting  church-wardens  in  any 
parishi  then  to  such  other  proper  persons,  as  the  governor,  dec. 
shall  Dominate,  dec.  every  one  of  whom  are  empowered  to  exe- 
cute, dec. 

It  appears  then,  by  this  act,  that  the  governor  had  an  authority 
given  him,  to  appoint  one  or  more  church-wardens  to  hold  an  elec- 
tion, and  in  case  of  there  being  none,  then  that  he  should  appoint 
other  persons,  every  one  of  whom  was  enripowered  to  execute  the 
duty  committed  to  them.    By  what  authority  then,  I  would  ask, 
could  the  governor  bind  the  managers  to  act  jointly,  when  this  law 
authorizes  each  of  them  so  appointed  by  him  to  act  separately.     It 
may  be  said,  that  the  resolves  of  the  house  appoints  each  place  of 
election,  (Resolves  of  18()9,)  for  Darlington,  the  district  under  dis- 
cussion ;  but  a  resolve  cannot  contravene  a  law.     But  neither  does 
the  expression  of  the  resolve  limit  the  power  delegated  to  them 
jointly,  but  interpreting  it  by  the  act,  which  must  be  our  guide,  then 
every  one  of  them  so  appointed  and  commissioned,  might  have  held 
the  election.     This  election,  therefore,  although  held  by  one  mana- 
ger alone,  is  consistent  with  the  act  of  assembly  of  1721,  under 
which  the  members  of  assembly  are  elected ;  and  as  the  election 
was  a  legal  one,  then  by  the  showing  of  the  managers  themselves, 
who  acknowledged  that  if  the  votes  taken  by  Bruce,  were  to  be 
counted,  Hanks  was  duly  elected'.     On  this  point,  I  am  therefore  of 
opinion,  that  the  motion  must  be  discharged. 

With  respect  to  the  7th  ground,  as  there  is  no  provision  made  by 
any  law,  how  the  managers  shall  conduct  themselves,  after  they  have 
received  the  ballots  at  the  several  places  of  election,  we  must  refer 
to,  and  be  guided  by  the  resolve,  however  different  the  expressions 
may- be  as  to  different  districts  and  parishes;  for  we  find  tho  gene- 
ral lerm  of  **  the  managers,''  made  use  of  forty  times.     The  word 
**  juintly,''  once  expressed,  as  to  '*  Richland^^^  and  in  three  places 
**  one  manager  from  each  place  of    election  to  meet,  Slc^  and 
wrfiatever  doubts  might  have  ariseuton  the  generality  of  the  expres- 
sions above  referred  to,  there  can  be  no  doubt  at  all  with  respect 
to  this  particular  district,  as  the  resolve  respecting  it  declares  "  that 
one  manager  from  each  place  of  election  shall  meet,  &c.''    Upon 
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^^mS^  this  groand,  therefore,  I  am  likewise  of  opinion,  that  the  molioii 
^^m^y,^^  should  be  discharged* 
eiMliom       Motion  granted. 

Ihurwis. 


CONSTITUTIONAL  COURT,  COLUMBIA,  NOV.,  1812. 
John  Ssehobn  o.  James  Darwin,  Sen. 

No  action  lies  against  a  person  for  receiving  and  assisting  a  debtor,  who 
has  been  taken  under  a  ca,  sa,  and  escaped. 

Motion  to  reyerse  the  decision,  on  demurrer*    Tried  before  bis 
honor  Judge  Beetard. 

This  was  a  special  action  on  the  case.    The  declaration  alledged, 
that  the  plaintiff  had  a  judgment,  and  capias  ad  scUisfaciendumf 
against  James  Darwin,  Jr.  upon  which  ca,  sa,  he  was  in  custody. 
That  James  Darwin,  Jr.  contrary  to  the  will  of  the  sheriff  escaped; 
and  that  James  Darwin,  Sr.  knowing  the  premises,  and  to  injure  (he 
plaintiff^  and  to  prevent  him  from  having  satisfaction  of  bis  judg. 
ment,  did  during  the  escape  and  eloignment  of  James  Darwin,  Jr. 
harbor,  comfort,  hide  and  secrete  him ;  and  aided  and  assisted  to 
keep  him  away  from,  and  to  elude  the  search  of  the  sheriff;  and 
that  he  furnished  him  with  horses,  money,  clothing,  &c.  to  go  away, 
where  the  sheriff  could  not  find  or  take  him,  and  that  during  the 
said  eloignment,  and  escape,  to  pQdfent  the  sheriff  from  taking  the 
said  James  Darwin,  Jr.  he  falsely  affirmed,  to  the  sheriff,  that  the 
said  James  Dawin,  Jr.  was  not  in  the  house  of  the  said  James  I>ar* 
win,  Sr.  when  in  fact,  he  was  in  the  house ;  whereby  the  pladatiff 
lost  his  damages  recovered,  &c. 

Demurrer  to  the  declaration  and  joinder.    The  court  supported 
the  demurrer. 

The  plaintiff  moved  the  Constitutional  Court  at  Columbia,  to  re- 
verse the  decision,  and  to  overrule  the  demurrer,  on  the  ground  that 
the  facts  set  forth  in  the  declaration,  show  a  good  and  lawful  cause 
for  action. 

Gist  and  Hooker,  for  the  motion.     Evans,  contra. 

CoLcocK,  J.    This  action  cannot  be  supported  either  by  prece* 
dent  or  principle*    I  have  never  read  or  heard  of  auch  an  ac&ioo ; 
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tboQgb  such  occurrences  must  frequently  ti^ke  place,  dot  does  it  bear  ^^^2"^' 
aDj  analogy  to  cases  quoted.    There  is  no  privity  of  contract  be- 
tween the  parties,  no  consideration  mo?iog  the  defendant,  no  re- 
sponsibility on  him  to  the  plaintiff,  and  no  injury  done  to  him,  by  the 
express  showing  of  the  plaintiff  himself;  for  supposing  that  he  lost 
his  debt  by  the  escape,  he  has  a  remedy  against  the  sheriff,  and 
therefore  he  at  all  events,  has  sustained  no  injury  by  the  harboringy 
as  it  is  styled.    And  further,  it  is  not  certain  that  he  would  have  re- 
taken him,  had  he  been  told  he  was  in  the  house ;  nor  if  he  had 
retaken  him,  is  it  certain  that  he  would  have  obtained  his  money, 
for  he  might  have  taken  the  .benefit  of  the  act.    The  court  would 
not  be  induced  to  establish  a  new  form  of  action,  without  manifest 
necessity,  and  none  such  appears  in  this  case.    I  am  therefore 
against  the  motion. 
Gbuule,  Bat,  and  Nott,  Js.,  concurred. 


CONSTITUTIONAL  COURT,  COLUMBIA,  NOV.,  1812. 
*       John  Gat  o.  Wuxiax  Cafebs. 

No  fees  are  allowed  to  an  attorney  for  drawing  a  writ  of  attachment  fhr 
contempt. 

Motion  to  reverse  the  decision  of  the  Court  of  Common  Pleas, 
for  Sumter  district,  held  by  Ju^ioe  Watibs. 

Blandirg,  for  the  motion.    JLiEVizt  c<nUra» 

Cebvard,  J.  I  am  of  opinion  the  motion  ought  to  prevail.  The 
act  of  assembly,  of  February,  1791,  enumerates  all  the  fees  which 
the  puUic  officers  are  entitled  to  demand  and  receive ;  and  declares 
that  the  fees  therein  mentioned,  and  no  o/Aerf,  shall  be  paid  and  re- 
ceived, for  the  different  services  specified  in  the  act,  in  lieu  of  iM 
other  demands,  for  the  said  services. 

Xhe  act  professes  to  provide  an  adequate  compensation,  for  all 

services  performed,  which  are  not  discretionary  or  voluntary.    It 

may  be  casus  omissis^  and  unintentional ;  but  certainly  there  is  no 

provision  made,  for  compensating  the  attorney,  for  issuing  a  writ  of 

attachment  for  contempti  or  jfbr  any*  assistance  to  be  rendered  by 

him  in  such  case. 
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Ca».C&wi,      Perhaps  it  might  have  been  considered,  by  the  Legislature,  which 
passed  the  act,  that  (he  attorney  of  the  party,  at  whose  iastance  the 
State      ^'^^  ^  issued,  for  contempt  in  disobeying  the  order  and  precept  of 
Y.        the  court,  has  no  business  with  the  issuing  of  it ;  it  being  the  duty 
"^^^    of  the  clerk  of  the  court  to  issue  this  writ,  as  well  as  writs  of  man- 
damus^  and  bench  warrants,  pursuant  to  the  special  order  of  the 
court. 
Gkimkb,  Nott,  and  Waties,  Js.,  concurred. 
CoLcocK,  J.     The  act  of  1691,  says,  for  filling  up  a  writ,  twenty 
shillings  shall  be  allowed,  and  of  course  I  think  that  sum  should  be 
taxed ;  this  being  most  indisputably  a.  writ,   and  having  no  more 
analogy  to  an  execution,  than  any  other  writ.    I  am,  therefore, 
against  the  motion. 

Bay,  J.,  concurred  with  Colcock,  J. 


CONSTITUTIONAL  COURT,  COLUMBIA,  NOV.,  1812. 

The  Statb  o.  Williax  Mayson. 

Indictment  for  perjury,  committed  before  A.    Verdict,  *^uilty  of  perjury, 
before  A,  and  T."    The  variance  is  fatal. 

Motion  in  arrest  of  judgment,  and  for  a  new  trial.    Tried  before 
his  honor  Judge  Brbtard. 

The  defendant  was  indicted  for  peljury,  committed  on  a  trial  had 
before  Leonard  Adcock,  Esq* 

In  this  case,  Leonard  Apcook  was  called  and  sworn  as  a  wit- 
ness, who  deposed  that  he  granted  the  summons,  but  refused  to  have 
it  returned  before  him,  or  to  sit  on  the  trial  of  the  case,  aa  be  had 
nonsuited  the  plaintiflf  in  a  former  trial.  He  further  deposed*  that 
the  summons  was  returned  before  Brnry  Turner,  Esq.  ;  that  be 
was  present  at  the  trial  before  Mr.  Justice  Torner,  who  reqaeated 
him  to  swear  the  said  William  Mayson,  which  he  did,  but  did  not 
consider  himself  acting  as  the  presiding  justice,  and  that  Iffr*  Justice 
Turner  pronounced  the  judgment.  The  jury  returned  the  fol- 
lowing verdict;  viz.  **6uilty  of  perjury  before  Uenrt  Tukivss  and 
Leonard  Adcock,  Esqra.,  in  conjunction.'' 

The  defendant  gave  noticey  that  he  would  move  the  Conatiuitional 
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Court,  at  the  next  sitting  thereof,  at  Columbia,  in  arrest  of  judg.  ^^'J:^' 
ment,  on  the  following  grounds  :  viz.  That  the  indictment  charged 
the  defendant  with  having  committed  perjury,  on  a  trial  had  beibre 
Leonard  Adcock,  Esq.,  and  that  the  jury  found  the  aforesaid  ver* 
diet.  And  for  a  new  trial  on  the  following  ground,  viz.  That  the 
indictment  charged  the  defendant  with  having  committed  perjury  on 
a  trial  had  before  Leoxard  Adcock,  Esq.,  whereas  the  said  Ad- 
cock swore  as  herein  stated,  and  therefore,  the  verdict  of  the  jury 
was  contrary  to  evidence. 

S.  Fabrow,  for  the  motion.     Taylor,  Solicitor,  contra. 

NoTT,  J.  The  laws  of  this  State  do  not  recognize  a  court,  com- 
posed of  two  magistrates,  except  in  particular  cases.  If  this  per- 
jury was  committed  before  a  court,  required  by  law  to  be  composed 
of  two  magistrates,  the  indictment  is  erroneous.  If  the  case  was 
of  SQch  a  nature  as  to  require  but  one,  then  the  verdict  is  erro- 
neous, as  both  could  not  be  sitting  in  a  judicial  capacity.  So  that 
the  variance  between  the  indictment  and  the  verdict  is  fatal.  If  the 
juiy  meant  that  the  ofience  was  partly  committed  before  one,  and 
partly  before  the  other,  that  is  erroneous ;  for  one,  although  a  ma- 
gistrate, acted  in  this  case  only  in  a  ministerial  capacity,  and  the 
verdict  does  not  shew  which  acted  in  the  judicial,  and  which  in  a 
ministerial  capacity  ;  and,  therefore  would  not  be  a  bar  to  another 
indictment  for  the  same  ofience.  I  am  farther  of  opinion,  that  the 
verdict  is  contrary  to  evidence.  Mr.  Adcock  swears  that  the  war^ 
rant  was  returnable  before  Mr.  Turkbr,  and  that  he  did  not  sit  on 
tbe  trial  at  all,  but  was  merely  the  organ  of  Mr.  Turner,  to  ad- 
minister the  oaKh  for  him.  I  think  therefore,  that  a  new  trial  ought 
to  be  granted* 

CoLcocK,  and  Bat*  Js.,  conCQirred. 
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William  Fewell,  et  uxor,  v,  Joseph  Collins. 

An  infant  has  four  years  after  coming  of  age,  to  commence  an  action  of 
trover,  but  cannot  connect  the  disability  of  infancy  with  that  of  cover- 
ture,  to  gain  a  longer  time. 

No  intervening  disability  will  prevent  the  statute  from  ranning,  after  it 
begins  to  run. 


Trover.    Moiion  to  reverse  the  decision  of  the  judge.    SAKinBL 
Farrow,  Esq.,  silting  as  judge. 

This  was  an  action  of  trover,  brought  by  the  plaintiff  against  the 
defendant,  to  recover  a  negro  woman.     The  defendant  pleaded  the 
statute  of  limitations.    The  plaintiffs  replied,  that  the  cause  of  ac- 
tion accrued  to  Elizabeth  Fewell,  who  was  then  Elizabeth  Brown, 
while  an  infant ;  that  afterwards,  and  during  her  infancy,  sbe  in- 
termarried with  William  Fewell,  and  that  they  brought  their  action 
within  five  years  afler  such  intermarriage.     To  this  replication  tbe 
defendant  demurred,  and  assigned  for  cause  of  demurrer,  that  tbe 
plaintiffs,  stated  that  the  cause  of  action  accrued  to  Elizabth  Fewell, 
while  an  infant,  and  not  during  coverture ;  therefore,  the  plaiotifft 
are  not  entitled  to  five  years  to  bring  their  action,  as  in  case  of  co- 
verture, but  only  four  years,  the  provision  made  for  infants.    Tbe 
plaintiffs  joined  in  demurrer,  and  the  judge  on  argument,  gave 
judgment  in  favor  of  the  defendant  in  demurrer.    The  defendant, 
tlierefore,  moved  the  Constitutional  Court  to  reverse  that  decision, 
on  the  following  ground,  viz.     That  the  judgment  of  the  court  was 
contrary  to  law,  as  the  replication  did  not  state  that  the  action  ac- 
crued to  Elizabeth  Fewell,  during  coverture. 

Gist,  for  the  motion.    Johnson,  contra. 

CoLGocK,  J.  Feme  coverts  arc  allowed  by  the  acts,  five  yean 
afler  the  cause  of  action  is  given  or  accrued.  If  the'  cause  of  ac- 
tion had  accrued  during  coverture,  she  would  have  been  entitled  to 
the  five  years ;  but  it  accrued  during  infancy,  and  the  words  of  the 
act  are,  ''  and  also  excepting  any  person  or  persons,  that  are  un- 
der tbe  age  of  twenty.one  years,  who  shall  be  allowed  to  bring 
their  action,  at  any  time  within  two  years  after  they  come  of  age, 
and  if  beyond  seas,  three  years."  She,  therefore,  ought  to  have 
brought  her  action,  being  within  the  State,  within  two  yean  afief 
■he  came  of  age ;  and  baying  failed  to  do  00,  she  is  barred* 
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I  am  at  a  loss  to  understand,  how  coverture  can  be  called  a  disa-  C4m.C&¥rt, 
bilitjy  when  speaking  of  a  right  to  commence  an  action,  for  the 
same  act  gives  a  feme  covert  power  to  appoint  an  attorney  to  com- 
mence an  action  for  her,  and  expressly  declares  that  her  husbaud 
shall  not  have  power  to  abate,  discontinue,  or  release  her  claim,  or 
actioo,  without  her  voluntary  consent  given  in  open  court ;  P.  L* 
104  ;  the  coverture,  therefore,  did  not  prevent  the  action.  I  am  in 
favor  of  the  motion,  and  that  the  decision  below  be  reversed. 

BsEYABD,  J.  This  motion  is  to  reverse  the  judgment  of  the 
Court  of  Common  Pleas,  for  Union  district,  on  demurrer.  The 
action  was  trover.  The  defendant  pleaded  the  statute  of  limitations. 
The  plainlifis  replied  that  the  cause  of  action  accrued  to  the  plain- 
tiff's wife,  while  sole^  and  under  age  ;  that  she  became  a  feme  co* 
vert^  during  her  non-age ;  and  that  within  five  years  after  her  mar- 
riage, she  and  her  husband  commenced  this  action.  To  this  repli- 
catiou  there  was  a  demurrer,  and  joinder  in  demurrer.  The  judg- 
ment was  for  the  defendant. 

The  defendant  contends  that  as  the  plaintiffs  in  their  replication 
state  that  the  cause  of  action  accrued  to  the  wife,  while  she  was 
wiihic  age,  and  before  her  intermarriage  with  the  plaintiff,  she  was 
only  entitled  to  the  time  allowed  to  infants  by  the  limitation  act,  and 
not  to  the  time  allowed  to  married  women  ;  and  if  so,  the  plea  in  . 
bar  is  good  ;  though  it  would  not  be  good  if  the  plaintiff 's  wife 
could  take  advantage  of  her  coverture  to  avoid  the  bar. 

Actions  sur  trover,  are  mentioned  in  the  introductory  part  of  the 
limitation  act,  but  not  in  the  enacting  part ;  they  must,  however,  be 
included  under  the  denomination  ^*of  actions  upon  the  case,"  and 
must,  generally,  be  commenced  within  four  years  next  after  the 
causes  of  them  accrue,  respectively.  The  statute  begins  to  operate 
from  the  time  of  the  conversion. 

By  an  act  of  assembly  of  1788,  persons  under  twcnty.one  years 
of  age,  are  allowed  four  years  after  attaining  such  age,  to  prosecute 
any  personal  action. 

It  is  agreed,  that  if  the  plaintiff's  wife  cannot  take  advantage  oi 
her  coverture,  the  action  is  barred ;  because  the  same  was  nol 
commenced  within  four  years  after  she  attained  her  legal  age.  But 
the  plaintiffs  contend  it  is  not  barred  in  consequence  of  her  mar- 
riage, subsequent  to  the  accrual  of  the  cause  of  action,  and  prior 
to  her  attainmg  legal  age  ;  the  same  being  saved  by  a  clause  in  the 
.  limitation  act;  By  the  limitation  act  of  1712,  if  any  person  enti- 
ced to  an  action,  shall  be  a  feme  covert  at  the  time  suck  cause  of 
*ciioQ  accrued)  she  shall  be  allowed  to  bring  the  fmandf^ht  any  time 
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Can.Coufi,  within  ^we  years  afcer  such  cause  of  action  accrued,  and  not  aflefi 
1812 

The  precise  wording  of  the  act,  it  seems  to  me,  excludes  any  doubt 


FewoU, 
et  tiz. 

T. 

Collins. 


on  the  subject.  The  cause  of  action  did  not  accrue  to  the  plain, 
tiff's  wife  at  the  time  she  was  covert,  hut  before.  It  is  admitted, 
that  if  it  did  accrue  at  any  time  during  her  coverture,  the  action 
would  not  be  barred.  But  the  pleadings  shew,  that  it  accrued 
while  she  was  sole :  so  that  the  case  is  resolved  to  the  question 
which  has  been  argued  m  this  court,  in  the  case  of  Dupont  v. Dyer ; 
namely,  whether  the  act  of  limitations,  afcer  it  has  once  begun  to 
run,  can  be  interrupted,  or  suspended,  or  the  term  of  limitation  ex* 
tended,  by  the  intervening  disability,  or  privilege  of  one  of  the  par* 
ties.  For  the  reasons  I  am  prepared  to  assign,  for  my  opinioo  in 
that  casp,  whenever  it  shall  be  decided,  and  which  i  have  for  along 
time  been  ready  to  deliver,  I  am  of  opinion,  in  this  case,  that  the 
act  having  commenced  its  operation,  continued  to  run  on  without 
interruption  from  any  intervening  cause. 

Bay,  J.     This  was  an  action  of  trover^  to  recover  a  negro  weoch. 
The  defendant  pleaded  the  statute  of  limitations.     The  plaiotifls 
replied,  that  the  cause  of  action  accrued  to  the  wife  while  she  was 
an  infant,  and  before  her  intermarriage,  which   was  during  her  in- 
fancy ;  and  that  they  had  brought  their  action  within  five  years 
after  such  intermarriage.     To  this  replication  the  defendant  de- 
murred, and  assigned  as  cause,  that  the  plainlifTs  stated  that  the 
cause  of  action  accrued  to  Elizabeth,  the  plaintiff's  wife,  while  she 
was  an  infant,  and  not  during  coverture^  and,  therefore,  the  plain- 
tiffs  had  not  five  years  to  bring  their  action,  as  in  case  of  coverture, 
but  only  four  years,  the  provision  for  infants.     The  plaintiffs  joined 
in  demurrer,  and  the  judge,  after  argument,  gave  judgment  for 
the  defendant  in  demurrer. 

The  present  is,  therefore,  a  motion  to  reverse  the  decision  o€  Che 
judge  in  the  Circuit  Court,  on  the  ground,  that  the  replication  did 
not  state  that  the  true  cause  of  action  accrued  during  coverture. 

It  appears  to  me,  the  privilege  which  Mrs.  Fewell  had,  while 
single,  and  an  infant^  was  completely  merged  by  their  intermamage» 
and  becoming  a  feme  covert ;  and  that  she  had,  or  rather  her  has- 
band,  in  her  right,  had  five  years  to  bring  an  action  for  recovering 
her  rights,  as  to  personal  property. 

By  the  act  of  marriage,  all  the  personal  property  which  a  vo- 
man  has  in  possession,  and  all  that  is  given  to  her  during  cover* 
ture,  becomes  absolutely  the  property  of  the  husband.  But  choses 
in  action,  or  whatever  is  to  \ie  recovered  by  suit  at  law,  does  not 
become  bis,  until  reduced  into  possessioo  by  legal  recovery.     All 
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fttach  rights  beiog  inchoate  ones,  mast  be  recovered  in»  and  through 

*       her ;  and  she  nxust  be  joined  in  such  aclions,  as  the  recovery  of  the 

liiuband  is  not  in  bis  own  right,  but  in  right  of  his  wife ;.  conse* 

quently  she  has  five  years  by  the  act,  to  pursue  those  rights  after 

she  becomes  a  feme  covert,  'These,  appear  to  me  to  be  expressly 

the  very  rights  this  part  of  the  act  had  in  cootemplation*    And  for 

the  recovery  of  lands,  if  the  husband  will  not  join,  she  may  con- 

stitate  an  attorney  at  any  time  within  seven  years,  over  which  her 

husband  shall  have  no  control. 

As  to  the  grouud  stated  in  the  brief,  for  setting  aside  the  judg- 
nient,  viz.,  that  the  replication  did  not  state  that  the  action  did  nai 
accrue  during  coverture, — I  do  not  think  that  a  sufficient  reason  for 
opening  this  case.     It  is  true  the  replication  does  not  say  so  in  wordSf 
but  it  says  a  great  deal  in  legal  construction;  for  it  subetaotiuHy 
sets  forth,  and  declares^  that  the  plaintiff's  wife  was  first  privileged 
by  infancy,  and  that  before  that  expired,  another  legal  privilege  in- 
ter\*ened,  namely,  coverture ;  which  la^  mentioned  privilege  allowed 
her  five  years  to  bring  her  action,  and  that  the   present  suit  was 
commenced  within  that  time.     This  is  the  language  of  the  replica- 
tion, both  in  law  and  common  sense ;  which,  in  my  opinion,  con<* 
Uins  every  legal  requisite  to  rebut  the  force  and  operation  of  the 
statute  of  limitations^    I  am,  therefore,  clearly  of  opinioOi  that  the 
judgtnent  should  remain  uoimpeached. 

GujfKE,  J.     The  question  in  this  case  is,  whether  the  statute  of 
/imitations,  beginning  to  run  on  one  disability,  can  be  discontinued 
as  to  that,  and  then  commence  its  operation  on  another  disability,. 
and-  both  of  them  running  against  the  same  person,  but  in  difierent 
capacities.     Our  statute  of  limitations,  sec.  10,  P.  L.,  declarest 
that  if  any  one  shall  be  entitled  to  an  action  of  trespass,  dbc.,  and . 
at  the  time  of  such  cause  of  action,  given  or  accrued,  shall  be  be- 
yond the  eeas,  under  coverture,  ^c,  shall  be  at  liberty  to  bring  their 
action,  at  any  time  within  five  years  after  such  cause  of  action 
given,  or  accrued ;  and  at  no  time  after,  excepting  any   persons 
under  twenty-one  years  of  age,  who  shall  be  allowed  to  bring  their 
actions  at  any  time  within  four  years,  by  a  subsequent  act,  P.  L. 
455,  after  they  come  of  age.     By  these  clauses,  it  appears  that  at 
the  time  the  cause  of  action  accrued,  the  disability  must  exist  at 
the  same  period.    It  is  admiued,  that  when  the  cause  of  action 
accrued,  she  was  a  minor,  and,  therefore,  was  entitled  to  bring  her 
action  at  any  time  within  the  four  years  after  she  was  of  age  ;  but 
the  statute  had  never  begun  to  run  upon  this  disability,  viz.,  before 
Bhe  had  arrived  at  age ;  for  she  married  in  her  minority*  nor  the 

▼oil*  -III.  ^7 
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laSfT**  *^  ^^'^  "^  ^»i^^  to  niQ  upon  the  diflalnlity  of  the  muiority»  iielil 
soeh  minority  ceased  ;  for  the  cauae  of  action  givent  or  aecracdy 
was  daring  her  minority.    If,  therefore,  it  is  necesaary,  as  it  appears 
to  be;  under  this  act*  that  the  disability  must  exiat  at  the  aame  limsi 
that  the  cause  of  aetioo  accrued,  then  she  can  only  take  adf  antage 
of  that  ezceptioe  in  the  law  which  enablea  her,  within  four  years 
after  coming  of  age, 'touring  her  action.    The  question  Ihsa  in 
this  stage  of  the  business  is,  when  did  the  statute  first  begin  to  run 
against  her  ?    Why  it  appears  unquestiotiably  aa  soon  as  she  wtf 
no  Jer  coverture ;  because  she  married  whilst  she  was  still  n  minor, 
and  before  the  statute  could  begin  to  run  upon  her  minority.    If 
the  statute  began  then  to  run,  as  soon  aa  ahe  married,  ah«  eanaol 
be  permitted  to  take  advantage  of  any  other  disability,  vis.,  her  mi* 
Dority.    It  then  bp cornea  neeessery  that  we  should  consider  from 
what  point  of  time  the  atatuie  would  begin  to  run  after  her  cover- 
ture.   The  act  s^ys,  «</esis  ooeerfs  shall  be  at  liberty  to  bring  their 
action,  at  any  time  within  five  years  after  such  cause  of  acikm 
given,  or  accrued.''    If  it  was  to  be  cooatrued  atrtctly,  and  accor- 
ding to  the  precise  words  of  the  act,  we  roust  resort  back  to  the  tisM 
where  the  trespass  was  first  committed,  as  the  action  nccraed  al 
that  time.    By  which  interpretation,  if  she  was  sixteen  years  of 
age  at  the  time  when  tlie  action  accrued,  and  was  married  bal 
shortly  before  she  had  arrived  at  age,  as  soon  as  five  years  had  ex- 
pired, counting  from  the  time  of  the  accrual  of  the  action,  she  would 
be  barred  by  her  coverture,  by  the  time  she  was  of  age,  whersaSf 
if  ahe  had  continued  single  but  a  lew  months  longer,  and  iiotil  after 
ahe  had  attained  her  age  but  two  or  three  days,  so  as  to  grre  the 
statute  an  opportunity  of  beginning  to  run  upon  her  minority, 
could  not  have  been  barred  until  after  the  expiration  of  four 
from  the  commencenMnt  of  her  majority.    It  may,  bov^ever,  be 
aaid,  aa  was  argued  in  the  case,  4  Durnf.  and  East.,  above  quoted, 
that  this  disability  was  a  voluntary  one,  whieh  she  would  not  hnve 
incurred,  had' alio  not  married  in  her  miuority.    But  I  oaa  laeke  no 
difierenoe  between  voluntary  and  involuntary  disabilitiee  ;  lor  in 
both  oases,  when  the  disability  is  once  removed,  the  tMO  begiM  to 
ran.    Lst  na  suppose  the  cause. of  action  aocnied  wbea  abe  wae 
nine  years  only,  and  that  ahe  never  married  until  nineteen  or  Iwee- 
ty  ;  if  she  was  then  obliged  to  count  from  the  time  of  the  eecmal 
of  the  action,  she  would  be  again  barred  immediately  on  merriege ; 
becauae,  according  to  the  terma  of  the  act,'  she  would  only  be  at 
liberty  to  biing  her  action  at  any  time  within  four  yean  fhem  tbe 
aocroal  thereof,  and  at  no  time  thereafter  9  but  thai  iooii  ae  not  tbe 
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inteBlioft  of  Ihe  aot«  I  am  aatitfied  i  whioh  niMiit  that  Ike  aeoniid  ^**!|^[^ 
of  the  action,  and  that  disability  on  which-  the  statute  first  bagioa  to 
niD,  uHist  be  co«existeot.  Now  when  the  cauae  of  action  aecroed, 
the  diaabihty  was  minority,  on  which  the  act  never  began  to  oper* 
ale  i  allerwards  she  married  in  her  minority,  and  then  the  statute 
began  to  nioi  and  from  that  moment  of  her  oovertare  it  is  to  bo 
coQolod }  for  her  infancy  was  abaohitely  and  irrevocably  merged 
aad  extiBgnished  by  the  marriage,  fbe  motion  must  tberafoio  b« 
gimatodL 
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Danikl  M*Lain  «.  WiLLiAK  Edward  Hatite. 

A  shoriff  is  not  bound  by  the  common  law,  to  maintain  his  prisoneri  con* 
fined  on  civil  process ;  but  he  is  liable  to  plaintiff  if  he  suffers  a  pris* 
oAer  to  go  ait  iatge  because  he  was  destitute,  and  plaintiff  relusedtopay 
ftr  has  mainteaaiiee*  * 

fipeoial  action  for  an  Escape* 

TIm  plaintiff  brought  this  action  against  the  defendant,  for  the 

voluntary  escape  of  J*  M.  Gallagher,  who  waa  in  gaol,  by  the  aur. 

render  of  speeia!  bail,  at  the  suit  of  the  plaintiff.    The  piaintiff 

proved  that  the  sheriff  tamed  the  debtor  out  of  gaol,  beeauae  tho 

plaintiff  did  not  give  security  for  the  costs  of  feeding  him  wheo  in 

gnok     The  plainiiff  also  showed,  that  he  had  obtained  a  decree  of 

the  cotfit^  for  his  debt  against  the  debtor,  and  that  the  sheriff  die* 

cimryd  the  debtor,  before  any  executioD  issued  oo  the  said  decree. 

The  phantiff  riao  proved,  that  he  offered  security  for  the  expenaea 

of  smtftnlaoance  of  the  debtor,  in  a  fow  days  after  he  was  set  at 

libnrty#    It  was  proved  that  the  plaintiff  had  paid  the  sheriff  all  Ibo 

espnooes  of  keeping  the  debtor*    The  jury  under  tlie  direction  of 

tli0  onorty  found  for  the  defendant.    The  plaintiff  gave  notice  thai 

Im  ^wonU  move  tlie  Constitutional  Court,  at  Columbia,  for  a  now^ 

triaU  on  tho  following  grounds,  via. 

1.   Baeanae  tbo  jnd^a  misdiiectad  the  jury,  in  stating  to  them, 
that  tho  abatiff  bad  a  fi||bt  to  tum'lim  debtor  not  d*  gaoit  if  the 
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^^r[fflQ^'  plaintiff  did  not  pay^  or  give  security  for  his  maiDteDance  in  gaol, to 
the  sheriff, 

2.  Because  the  verdict  was  contrary  to  law  and  evidence. 

Gist,  for  the  motion.     Blandino,  contra. 

CoLcocK,  J.  In  this  case  it  is  clear,  that  that  clause  under  which 
the  sheriff  acted,  is  not  now  in  force.  The  county  court  act  being 
repealed,  of  course  the  clause  relating  to  county  sheriffs  is  alio  re* 
pealed  ;  and  that  by  discharging  the  prisoner,  he  made  himself  lia- 
ble for  4he  debt.  It  is  not  necessary  to  decide  in  this  case,  the 
question  so  much  discussed,  about  the' costs.  Had  the  prisoner 
been  discharged  by  the  operation  of  law,  it  would  then  have  been 
a  question,  who  should  pay  the  costs.  I  am,  therefore,  for  the 
motion. 

Brevard,  J.     This  is  a  motion  on  the  part  of  the  plaintiff  for  a 
new  trial.    The  action  was  trespass  on  the  case,  against  the  de- 
fendant  as  sheriff  of  the  district  of  York,  for  the  voluntary  escape 
of  J.  Gallagher,  who  was  in  his  custody,   by  virtue  of  a  surrender 
of  his  special  bail,  on  mesne  process^  at  the  suit  of  the  plaintiflf. 
The  trial  was  in  the  Court  of  Common  Pleas  for  York  district,  be- 
fore Judge  Watibs,  who  charged  the  jury  in  the  defendant's  fa^or, 
for  whom  the  verdict  was  found.    The  evidence  was,  that  the  pris- 
oner  was  discharged  from  his  confinement,  being  in  the  sheriff's 
custody,  as  already  Aated,  on  the  ground  that  he  was  unable  to  pay 
for  his  sustenance  in  prison,  and  that  the  plaintiff  had  refused  to  pay 
for  the  same,  or  give  security  to  do  so.     The  sheriff,  it  appeared 
had  been  induced  to  discharge  the  prisoner,  from  a  belief  that  a 
clause  in  the  county  act  of  1785,  which  relates  to  this  subject,  see 
P.'  L.  380^  was  in  force,  from  seeing  it  inserted  in  a  late  republica- 
tion, as  still  in  force.     I  am  of  opinion,  there  ought  to  be  a  new 
4rialon  the  ground  of  misdirection.     The  clause  of  the  conniy  court 
act  relied  upon,  is  not  in  force.    It  never  was  in  force  as  a  general . 
law  ;  and  the  abolition  of  the  county  court  system  has  totally  re- 
pealed it.    It  is  only  necessary  to  enquire  what  the  law  was,  oa 
the  point  in  question,  prior  to  the  American  revolution  ;  and  whether 
it  has  undergone  any  change^  in  consequence  of  our  change  of  go- 
vernment, or  has  been  altered  by  statute  law.     What  the  law  was 
IB  England  prior  to  our  revolution,  is  laid  down  in  PlowdeD's  Com- 
iaentaries,60,  66,  and  Co.  Litt.  47,  in  terms  to  be  surov  so  harsh  as 
to  savor  of  inhumanity  ;  yet  it  is  believed,  not  many  instances  have 
occurred  of  debtors  being  starved  to  death  by  their  creditors. 

The  charity  of  society  is  found  to  be  an  unfailing  resource  against 
indltvidual  cruelty  and  oppretfBion.    I  speak  in  general  terms.    Il 
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fjaost  be  confessed  that  it  is  not  always  so ;  bat  it  is  not  within  the  ^qiST** 
reach  of  human  wisdom,  and  haman  policy,  to  provide  effectually 
for  every  possible  case.  The  same  law  which  was  established  in 
the  motlier  country,  was  adopted  in  the  colonies.  In  this  country, 
the  common  law  of  England  was  expressly  made  of  force,  by  an 
act  of  assembly,  passed  in  171^2.  The  eiceptions,  specified  in  that 
statute,  do  not  in  any  wise  affect  the  law  upon  the  point  in  ques- 
tion.   P.  L.  99. 

There  is  nothing  in  the  local  position  of  this  country  which  oe- 
eessarily  requires  a  different  law.  *  There  is  nothing  in  the  change 
which  has  taken  place  in  ihejorm^of  our  government,  and  political 
lelations,  which  seem  to  have  operated  a  necessary  change  in  the 
law.  We  may  regret  that  the  law  is  so  ;  but  it  is  not  for  the  judi- 
ciary to  usurp  legislative  powers,  and  alter  and  amend  the  law,  as 
may  be  thought  proper  or  necessary.  If  this  court  had  the  power 
to  reoiedy  the  grievance  complained  of  in  this  case,  I  should  doubt 
4>f  the  policy  and  propriety  of  adopting  any  other  law,  than  that 
'Which  appears  to  me  settled,  in  relation  to  the  subject  under  con- 
sideration. It  would  be  difficult,  I  conceive,  to  form  any  system 
which  would  eschew  the  evils  now  complained  of,  without  exposing 
-Society  to  others  equally  mischievous,  and,  perhaps,  involving 
greater  practical  distress. 

As  to  the  sheriff,  I  have  such  an  opinion  of  the  chanty  and  libe* 
rality  of  those  who  compose  the  mass- of  society  in  this  country, 
and  of  their  means  of  affording  succor  and  relief  to  the  distressed, 
4kat  I  am  persuaded  he  can  never  be  a  great  sufferer,  either  in  his 
property  or  his  feelings,  from  being  reduced  to  the  necessity  of  sup- 
porting all  insolvent  prisoners,  or  seeing  them  starve  to  death.     If 
the  real  situation  of  a  prisoner,  reduced  to  such  an  extremity, 
should  be  made  known,  it  would  not  be  long,  ere  the  necessary  re- 
lief .would   be  afforded   by  the  charity  of  the  community.     My 
opinion  is,  that  the  defendant,  as  sheriff,  was  bound  to  keep  his 
priaoQer  in  safe  custody  within  his  gaol ;  and  that  he  was  not 
bound  to  supply  him  with  food  unless  he  was  paid  for  it.     That 
the  discharge  of  the  prisoner,  under  the  pretence  that  he  was  una- 
bift  to  pay  for  his  sustenance,  or  otherwise  procure  it ;  ani  because 
^  creditor  had  refused  to. pay  for  the  food  necessary  to  his  exis. 
^^nee  in  prison,  or  to  give  security  to  do  so,  was  illegal,  and  ren- 
d&red  the  sheriff  liable  to  the  action  for  a  voluntary  escape.     It 
"^^y  be  a  hard  case  as  relates  lo  the  sheriff,  but  not  more  so,  than 
^  -mn  irresistable  mob  bad  broken  the  prison,  and  set  the  prisoner 
*^   liberty ;  or  he  had  escaped  from  the  insnfficiency  of  the  gaol : 


\ 
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^81^'  yet,  in  these  cases,  the  sheriff  wooM  be  liable.    See  3  Wilt.  MC 

.,^^^-w  4  T.  R.  789.  4  Co.  84.  Bull.  N.  P.  66. 
M'i^n  Bay,  J.  By  the  common  law,  the  plaintiff  in  an  action^  is  not 
HmIm.  ^""^  ^^  maintain  a  liefpndant  imprisoned  at  his  suit  for  debt  i  he 
is  obliged  to  maintain  and  support  himself,  of  his  friends  may  do  it 
if  ihey  think  proper ;  and  if  he  is  unable  to  do  so,  or  if  he  has  no 
friends  who  will  make  the  necessary  advuDces  for  him,  thto  he 
must  have  recourse  to  the  common  charity  of  mankind ;  and  if  tbey 
are  so  unfeeling  as  to  refuse  to  asaist  bimi  he  is  left  to  perish  ia 
confinements  But  whatever  his  eituation  may  be,  or  howerer  de* 
plorable  bis  coodition,  the  sheriff  has  no  authority  to  set  htm  al 
liberty  :  and  if  he  does,  he  makes  himself  responsible  for  the 
debt. 

This  doctrine  of  the  common  law  may,  at  the  first  Uttsb,  sppear 
hard  and  unreasonable ;  yet  if  a  contrary  principle  was  once  es* 
tablished,  there  would  be  no  effeetual  check  to  knavery  and  impo* 
sition,  where  men  are  obstinate  and  stubborn,  and  prefer  oonfiseu 
ment  to  a  surrender  of  their  property  to  their  creditors ;  nnd  sad 
experience  has  taught  us  that  there  are  many  of  this  description  in 
all  countries,  who  would,  if  the  law  would  permit  it,  prsfee  Htidg 
on  the  bounty  of  their  eieditore,  in  indolence,  to  their  coming  eel 
of  gaol,  upon  giving  up  their  property  in  payment  and  sattefeetien 
of  just  demands  against  them.  So  far  with  regard  to  the  ceeinoa 
law  on  this  subject.  Let  ns  now  see  whether  any,  and  what,  altara* 
tions  have  been  made,  by  any,  and  which  of  our  statutes* 

The  80th  clause  ol  the  county  court  act,  did  make  a  provMon 
of  this  kind,  for  debtors  impriaoned  by  process  out  of  Ihoae  ce«nn« 
It  expressly  declares,  that  if  any  person  should  be  takew  om  exe- 
tioo,  or  other  process,  and  should  not  be  able  to  give  beil,  pnj   the 
money,  or  bave  any  land,  goedsyor  chattels,  whereby  hie  mainle* 
neece  in  gaiil  eeukl  be  defray ed^  the  plaintiff  in  the  aelion,  er  per-. 
sen  at  whoae  suit  such  defendant  should  be  imprisoned  should   psiy 
and  satisfy  the  same ;  and  if  sucb  pereoOf  or  his  attorney,  ahcMiM 
lefiise,  on  notice,  to  pay  the  sam^y  er  give  seenrifty  to  pay  lb*  enme 
on  demafid,  then  sucb  prisoner  should  be  freed  and  diacbarg^  ftonti 
bin  confintment.    Tbie  ckMise,  however,  in  the  coiinty  court  eei» 
'  related  only  to  suits  in  those  Courts,  and  to  prinoneni  conCtted   ki 
gaol  on  executions,  er  other  legal  proceaa  issuing  from  lbea%  ud 
net  from  any  of  the  other  confts  in  tlMs  State.    AdmiMiog,  however, 
that  it  might  have  been  donbtfuly  whether  it  extended  to  Ibm  e«hev 
eenrte of  jnstioe ornet ;  yet  aa  the  aei  in nnm  repenl»d» this  praei* 
rion  eeanid  with  ii* 
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The  Dex^  reguktion  ia  otir  etntutM,  upon  the  eubjectv  is  the  12th  ^*^^^' 
claase  of  the  insolvent  debtors  act,  which  authorizes  the  court  from 
i»h«oce  the  process  issues  at  the  request  of  the  creditors,  to  comniit 
the  person  applying  for  tiie  benefit  of  that  act,  for  twelve  monthsy 
io  cases  of  rendering  in  a  false  schedule,  or  concealing  his  estate 
or  ellbcts  (Vom  such  creditors ;  provided  that  theci'editors  requesting 
sash  eommitment,  shall  during  the  said  term,  pay  the  provost  mar- 
shal or  gaoler,  six  shillings  and  three  pence  per  diem,  for  the  sub* 
sisteiice  of  such  prisoner ;  and  in  case  the  creditor  or  creditors 
shall  neglect  to  pay  the  same,  for  Ihe  space  of  one  week,  then  the 
provost  marshal  shall  immediately  discbarge  such  person  or  persons 
Ihmi  custody. 

This  latter  regulation  most  evidently  applies  to  persons  praying 
for  the'  benefit  of  the  insolvent  act ;  and  those  only  who  have  been 
inprisooed  on  suspicion  of  fraud,  or  concealment  of  their  effects,  or 
rendering  in  a  falfe  schedule  on  oath ;  and  can  have  no  bearing  or 
application  to  prisoners  committed  on  mesne  process.  These,  I  be* 
lieve,  are  the  only  clauses  in  any  of  our  acts  of  assembly,  which  ia 
ttivy  degree  relate  to  the  point  now  under  consideration,  one  of 
which  is  now  repeaM,  and  the  other  is  confined  to  the  particular 
case  specially  mentioned  in  the  act,  but  which  will  by  no  meant 
justify  the  sherifi*  in  discharging  the' defendant  out  of  his  custody, 
under  the  existing  circumstances  of  the  case. 

In  order  to  remove  every  ground  of  hardship  in  this,  or  similar 
cases,  I  have  only  to  observe,  that  in  no  part  of  the  world,  is  the 
law  Bore  favorable  to  unfortunate  debtors,  than  in  South  Carolina* 
Tfie  prison  bounds  act  gives  an  easy  and  convenient  relief  from 
eenfinemeo!  whhio  the  four  walla  of  a  prison;  and  the  insolvent^ 
debtofs  act,  affords  an  equally  easy  and  efTcctual  discharge  from  the 
debt  entirely,  to  honest  and  unfortunate  debtors,  on  giving  up  their 
estate  and  efiects  to  their  creditors.  So  that  obstinate  men  have 
themselves  to  blame,  if  they  are  retained  in  confinement  beyond  that 
reasonable  time  allowed  by  law,  for  them  to  apply  to  the  courts  of 
justice  for  a  legal  discharge.  It  is,  therefore,  my*  opinion,  that  the 
eherifT  has  clearly  made  himself  liable  by  this  discharge,  and  that 
there  should  be  a  new  trial 

NoTT,  J.    lu  this  case,  two  questions  are  submitted  to  the  con- 

•Hleiation  of  the  oourt :    I«  Whether  a  person  putting  a  man  in 

g^^  en  mesne  process^  or  ea.  so.,  is  bound  to  maintain  htm  there  t 

^*     If  he  is,  and  fail  to  do  so,  whether  the  sheriff  is  liable  for  aa 

),  if  he  diseharge  hhn  7 

Itt  the  tot  placet  I  iball  endeaTor  to  shew  that  aoooiding  to  the 


396  BREVARD'S  REPORTS  OF  DEC1SI0NI» 

^sfa***'  pri'^ciptes  of  Ih©  common  law,  a  person  is  bound  to  mkintain  \sd 
prisoner  in  gaol ;  and,  secondly,  if  the  common  law  is  held  to  b» 
otherwise  in  England,  it  never  has  been,  and  never  ought  to  be  the 
law  uf  this  State ;  and,  thirdly,  if  it  ever  was  recognized  in  this 
State,  it  has  since  been  altered  by  several  acts  of  the  legislature. 

With  regard  to  the  first  point,  I  would  premise,  that  I  disclaim 
any  right  in  this  court   to  legislate,  or  to  alter,  or  disregard  any 
established  principle  of  law.     And  I  have  as  high  a  venoratioQ  for 
the  true  and  genuine  principles  of  the  common  law,  as  any  member 
of  the  4>ench  ;  but  I  believe  it  is  as  much  the  privilege  and  the  duty 
of  this  court,  as  of  the  Court  of  King's  Bench,  or  Common  Pleas, 
to  decide  what  the  common  law  is.     It  is  true,  that  many  times  tbe 
sources  of  the  common  law  are  dark  and  hidden,  and  therefore,  our 
judgments  must  be  guided  by  the  best  lights  we  can  obtain*  *  And 
when  we  find  any  principle,  agreed  upon  by  the  English  elementary 
writers,  and  recognized  by  a  series  of  uniform  decisions,  we  usual- 
ly do,  and  perhaps  always  ought  to  adopt  their  decisions,  as  the 
highest  evidence  of  what  the  common  law  is,  on  (he  subjects  to 
wbi6h  they  relate.     But  we  are  not  bound  to  pay  that  respect  lo 
the  antiquated  opinions  uf  any  one  judge,  nor  the  loose   extrajudi- 
cial opinions  of  several,  however  respectable  they  may  be.     Se- 
condly, Where   the   principles   of  law,   on   which  the  judges  in 
England  have  founded  any  opinion,  are  equally  vittiblo  to  us,  1  tbiak 
we  are  authorized  to  draw  our  own  conclusions  from  those  princi- 
pies,  and  are  not  bound  by  their  decisions. 

Let  us  now  examine  the  authorities  relied  on,  to  prove  that  a 
person  is  not  bound  to  maintain  a  man  whom  he  has  put  in  gaol. 
Tbe  only  case  produced  is  Dive  v.  Manningham,    1  Plowden,  68, 
Where  Chief  Justice  Montague  says,- ''a  gaoler  is   not  bound  to 
find  a  prisoner  meat,  but  he  must  hve  of  bis  own,  and  if  be  has  no 
goods  of  his  own,  he  shall  live  by  the  charity  of  olhers,  and  U 
others  will  give  him  nothing,  let  him  die  in  tbe  name  of  God/' 
Now,  admitting  the  law  to  have  been  at  that  time,  as  laid  dowD  by 
C.  J.  Montague,  the  harsh,  unfeeling  manner  in  which  it  is  pro- 
nounced, shows  the  barbarous  state  of  the  tiones  in  which  he  lived, 
and  would  at  least  raise  a  doubt,  whether  it  ought  to  be  adopted  ia 
a  more  civilized  state  of  society.     Chief  Justice  Pratt,  in  the  case 
of  Wilks,  says,  that  in  the  case  of  the  seven  Bishops,  4  State  Trials, 
302,  there  was  but  one  honest  man,  out  of  the  four  who  then   com- 
posed  the  Court  of  the  King's  Bench  ;  and  that  the  opinion  ought 
not  to  be  regarded,  on.  account  of  the  *'  dark,  insensible   state  oi 
justice  in  those  days."    And  if  such  was  tbe  state  of  thio^  at  that 
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tlrtio,  I  presome  they  could  not  have  heen  more  enlightened  in  the  jg^J*^- 
time  of  Chief  Justice  Montague,  But  whatever  might  have  been 
the  state  of  justice,  his  own  Words  afford  abundant  proof  of  the 
dark,  insensible  state  of  hi^  mind.  And  if  that  was  a  good  reason 
whj  the  judges  in  England  should  not  be  governed  by  a  decision 
of  their  own  court,  it  is  surely  a  good  one,  why  this  court  should 
not  be.  And  it  is  farther  to  be  observed,  that  this  was  a  mere  dic- 
tum of  Judge  Montague,  in  an  answer  to  the  arguments  of  counsel, 
and  not  a  deliberate  opinion,  on  a  point  involved  in  the  case  then 
before  the  court 

The  cases  cited  by  Plowden,  in  support  of  this  opinion,  as  far  as 
I  have  been  able  to  look  into  them,  do  not  embrace  the  question. 
Most  of  them  relate  to  the  impounding  of  cattle,  ia  which  case  it  is 
said  the  owner  is  bound  to  feed  them,  aoci  not  the  person  by  whom 
they  are  impounded.     But  I  presume  it  will  not  be  pretended  at 
\hw  day,  that  there  is  such  an  analogy  between  the  impoundmg  of 
an  ox,  and  the  imprisonment  of  a  man,  that  if  one  may  be  permit- 
ted to  starve  in  a  pbund,  the  other  may  in  a  gaol ;  and  much  lesi 
to  conclude,  that  because  the  owner  is  bound  to  feed  the  one,  no- 
body is  bound  to  feed  the  other.    But  even  in  the  case  of  impoun- 
ded cattle,  if  they  are  put  in  a  close  pound,  the  impounded  is  bound 
to  feed  them. 

It  is  also  to  be  observed,  that  at  Common  law,  a  creditor  was  not 
allowed  a  Ca.  sa.  against  the  body  of  his  debtor,  3  Coke,  11,  12| 
2  Bacon,  351,  c.  Dullon's  Shff.  138,  144,  and  the  arrest  of  a  per- 
son on   metne  process^  is  by  statute.     And  I  believe  that  none  of 
those  statutes  make  any  providion  for  the  payment  of  costs.    The 
opinion,  then,  that  neither  the  plaintiff  nor  sheriff  are  bound  to 
feed  a  prisoner  while  in  gaol,  is  only  an  inference  drawn  from  th6 
silence  of  the  statutes  on  the  subject.    It  therefore  becomes  the  du- 
ty or  this  court,  to  form  its  own  opinion,  and  not  to  adopt  implicitly 
*  the  opinions  of  the  English  judges.     The  question  then  is,  whether 
aucH  an  opinion  is  supported  by  the  general  principles  of  the  cpm- 
moo  law,  or  can  be  collected  from  analogous  cases  ?     1  think  not. 
Fronn  those  sources,  I  ehould  draw  conclusions  directly  the  reverse. 
It  is  a  general  rule,  that  the  party  creating  costs  shall  pay  them. 
The  plaintiff  is,  in  the  first  instance,  always  liable  for  the  costs  of 
euiu        If  he  levy  afi.  fa.  on  negroes,  and  put  them  in  gaol  for 
sale  keeping,  he  must  pay  for  their  support,  until  they  are  sold.    If 
he  take  cattle,  he  must  do  the  same.     >Vhy  then  if  he  take  the  bo- 
dy €>€  the  defendant,  should  not  the  same  liability   attach  ?     Surely 
it  csnnot  be  merely  because  Chief  Justice  Montague  once  saki  he 

▼o&.  m.  38 
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^^j^H'^  *M  not  boand  to  do  ao.    I  admit  there  are  other  cases  that  faT« 
this  opinion.    But  as  no  other  has  been  relied  on  by  the  counsel  for 
the  pJaiotiff,  I  shall  not  notice  any  other,  further  than  to  observe 
that  as  far  as  they  have  come  within  my  observation,  they  are  all 
loose  extra-judicial  opinions,  thrown  out  by  way  of  argument,  and 
all  appear  bottomed  on  this  solitary  dictum,  in  the  case  of  Dive  v. 
Manningham.     I  find  oo  case^  where  the  doctrine   has  been  di- 
rectly decided,  and  loose  opinions  thrown  out  in  this  manner,  how. 
ever  respectable  the  authors  from  whom  they  came,  are  not  eDttt\ed 
to  the  force  of  law.     On  (he  other  hand.  Lord  Coke  says,  a  gaoler 
cannot  refuse  a  prisoner  victuals,  and  ought  not  to  sufler  him  to  die 
for  want  of  sustenance.     Co.  Lit.  295,  a.    0  Cokeys  Rep.  87. 
This  opinion  of  Lord  Coke,  is  given  deliberately,  as  a  settled  role 
of  law,  and  not  hastily  thrown  out  arguendo.    And  although  it  re- 
lates to  criminals,  and  not  to  persons  confined  on  civil  process,  y€t 
it  is  equally  opposed  to  the  opinion  of  Judge  Montague,  who  ex- 
tends the  rule  to  all  descriptions  of  prisoners ;  and  if  it  is  a  correct 
rule  of  the  common  law,  that  the  State  should  maiotaia   its  prisoa. 
ers,  it  would  seem  that  the  same  rule  ought  to  apply  to  individuaW. 
In  Butler's  notes,  Co.  Litt.  269,  a  case  is  reported,  where  a  mio 
confined  on  a  civil  process,  was  released  from  gaol  by  order  of  ibe 
court,  on  account  of  old  age  and  infirmity.    It  would  be  an  extras 
ordinary  display  of  humanity,   to  discharge  a  person  from  gaol  to 
save  his  life,  who  was  brought  to  the  brink  of  the  grave  by  old  sge, 
and  let  one  in  full  youth  and  vigor,  imprisoned  for  the  same  offence, 
lie  and  starve.    And  if  it  was  the  duty  of  the  judges   in  one  case, 
to  release  the  prisoner  to  save  his  life,  it  is  difiicult  to  discover  upon 
what  principle  it  would  be  their  duty  to  refuse  it  in  the  other.     It  is 
laid  down  by  Dalton,  122,  '*  that  if  a  man  be  in  eiecution,  on  a 
statute  merchant,  he  must  be  found  in  prison,  out  of  the  rents  and 
revenues  of  his  land  which  are  in  execution,  viz.  the  creditor  out  of 
tfie  rents  and  revenues  of  his  land,  is  to  find  him  bread  and  water,  • 
the  which  costs  notwithstanding,  the  debtor  must  recompense  ihe 
creditor  again  with  his  debt,  before  the  debtor  be  let  out  of  gaol." 
This  case,  it  appears  to  me,  places  the  subject  on  its  true  ground. 
The  creditor  is  bound  to  pay  the  gaoler  his  debtor's  expenses  while 
in  confinement,  but  he  has  a  claim  upon  him  for  repayment,  and 
may  keep  him  in  gaol  unul  he  is  satisfied.     I  will  mention  one  oth- 
er case,  which  I  do  not  think  of  light  authority.     Doctor  Johnson, 
in  his  life  of  Savage,  says,  <*  he  took  care  to  enter  his  name  ac- 
cording to  the  form  of  the  court,  that  the  creditor  might    be  obliged 
to  make  him  some  allowance  if  he  was  continued  a  prisoner*'.'    He 
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wfB  furtbeiTy  that  Savage  afterwards  informed  him,  that  on  ae^oafit  ^^^^ 
of  the  resentment  of  the  city,  some  of  the  merchants  intended  to 
pay  the  allowance  which  the  law  required,  and   detain  him  a  pri- 
soner at  their  own  expense.     Whether  it  was  by  the  common  law, 
or  by  any  particular  statute  that  he  had  this  claim  for  his  expenses, 
does  not  appear ;  but  it  at  least  affords  an  argument  in  favor  of  the 
correctness  of  the  principle.     An  insolvent  debtor  in  England,  is 
entitled  to  a  certain  weekly  allowance  for  his  support,  and  that  must 
be  paid  by  tho  plaintiff.    In  the  case  of  Savage,  it  does  not  appear 
that  be  applied  for  the  benefit  of  the  statute  ;  neither  was  he  to  be 
supported  by  the  plaintiff,  but  by  strangers  to  the  action.     From 
whence  it  may  be  inferred,  that  he  did  not  rely  on  the  statutes  for 
the  relief  of  insolvent  debtors ;  and  if  there  is  another  statute  ma- 
king such  provision,  I  have  not  found  it.    I  conclude,  therefore, 
that  it  is  a  common  law  right,  regulated  by  rule  of  court. 

2.  But  let  us  admit,  that  by  the  ancient  common  law,  a  plaintiff 
was  not  bound  to  maintain  his  prisoner  in  gaol,  I  feel  authorized  to 
say  it  is  part  of  the  common  law,  which  never  has,  and  never  ought 
to  become  a  part  of  the  law  of  this  State.    It  is  said  we  are  bound 
by  the  common  law,  and  that  to  deviate  from  it  would  be  to  make 
law,  and  not  expound  it.     But  although  we  are  bound  by  the  com. 
mon  law,  we  are  not  bound  by  every  decision  of  the  English  counts ; 
and  the  act  making  the  common  law  of  force  in  this  State,  excepts 
such  parts  of  it  as  are  inconsistent  with  the  particular  constitutions, 
customs,  and  laws  of  the  State.    Act  of  1712,  P.  L.  90.    The 
eminent  Judge  Watibs,  who  tried  this  case,  a^d  who  was  a  distin- 
guished member  of  this  court  for  more  than  twenty  years,  decided 
that  if  such  was  the  common  law  of  England,  it  had  never  been 
acted  upon  in  this  State,  and  that  it  was  contrary  to  the  humane 
principles  of  our  constitution,  i^id  I  concur  with  him  most  heartily. 
And  although  we  are  not  authorized  to  break  down,  or  disregard 
the  great  landmarks  of  property,  nod  personal  fiberty,  which  have 
been  established  by  wisdom,  and  consecrated  by  (he  experience  of 
vges,  yet  the  act  makes  it  our  duty  to  exercise  a  liberal  discretion  in 
moulding  the  ancient  rules  of  the  common  law  to  tho  principles  of 
jnatice,  and  the  enlightened  principles  of  our  free  government.    And 
^  Ihis  rule  of  the  common  law  has  never  yet  been  •acted  upon,  I 
AQTi  not  disposed  now  to  make  a  precedent.     Mr.  Cooper  says,  **  1 
consider  all  law,  of  whatever  kind,  as  deduced  either  from  exten- 
"'^^  e   and  long  adopted  usage  furnishing  presumptive  evidence  of 
£'^  neral  experience,  or  from  reasoning  founded  oo  the  nature  of  ho* 
flOGJety,  and  poiating  oat  the  eonduaooa  best  adapted  to  gene* 
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Cm^Onm,  ral  azperience."  Cooper's  Just.  405.  Every  country  must  hsfs  j 
a  common  law  of  its  own,  and  in  the  pursuit  of  the  principles  of  j 
natural  justice,  when  we  have  no  constitutional  provisions  oo  the 
subject,  we  have  a  right  to  explore  every  source.  Many  of  the 
principles  of  our  decisions  are  drawn  from  the  civil  law^  sod  are 
confessedly  contrary  to  the  decisions  of  the  English  courts.  And 
on  the  question  now  under  consideration,  we  find  that  by  the  law 
of  the  twelve  tables,  although  creditors  had  a  right  to  cut  their  in* 
aolvent  debtors  in  pieces,  yet  while  they  kept  them  in  confinement, 
they  were  bound  to  feed  them ;  and  even  cutting  them  in  pieces,  ii 
jnote  humane  than  sufiering  them  to  starve. 

I  believe  it  will  not  be  denied,  that  from  the  first  establishment  of 
the  government,  it  has  been  usual  for  the  State  to  maintain  crimi- 
nals in  gaol ;  and  if  this  indulgence,  has  been  given  to  the  vilest 
criminals,  surely  less  kindness  ought  not  to  be  shewn  to  unfortonste 
debtors,  and  others,  who  have  only  committed  civil  injuries.  Thm 
practice  of  the  State,  grew  out  of  a  state  of  society  and  govern- 
ment, which  rendered  such  a  barbarous  principle,  if  it  ever  did 
prevail  in  England,  inapplicable  here,  and  it  is  satisfactory  to  my 
mind,  that  the  legislature  has  always  considered  it  contrary  to  the 
principles  of  our  constitution,  customs  and  laws. 

3.  But  if  any  doubts  still  remain,  they  ought  to  be  renioyedbya 
reference  to  the  several  acts  of  the  Assembly,  relating  to  the  sub. 
ject.    By  the  act  of  1759,  commonly  called  the  insolvent  debtor^ 
act,  it  is  enacted,  sec.  20,  that  the  creditor  or  creditors,  at  whose 
suit  any  persSn  dhaN  be  arrested,  and  imprisoned,  who  shall  be  ad« 
roitted  to  the  benefit  of  the  said  act,  shall  be,  and  are  hereby  made 
liable  for,  and  chargeable  with  the  fees  due  to  the  provost  OMurshal, 
on  account  of  the  arrest  and  imprisonment  of  such  person.     As 
this  act  relates  altogether  to  insolvent  debtors,  it  may  be  argued  that 
it  is  only  persons  taking  the  benefit  of  the  act,  who  are  entitled  to 
this  provision.     But  I  do  not  conceive  the  act  as  introducing  any 
new  principle,  yet  it  may  serve  to  confirm  or  explain  an  old  one. 
This  clause  hss  two  objects  in  view,  first,  to  declare  who  ahaJJ  be 
liable  for  the  fees  under  this  act,  and  secondly,  to  declare  who  shall 
not  be  liable,  and  who  might,  perhsps,  have  been  considered  so, 
irere  it  not  for^this  clause.    It  provides  that  the  creditor,  if  there  is 
but  one  at  whose  suit  he  is  imprisoned,  shall  be  liable  for  the  fees, 
but  if  there  are  more  than  one,  that  they  shall  all  be  e<|ually  liable* 
This  ^as  necessary,  lest  the  demand  should  be  made,  which  was 
made  under  the  British  act,  for  a  full  allowance  from  each  plaiotiS 
It  was  neeeasary  to  abow  that  the  other  suing  ereditofft  sJlhough 
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eatitM  to  a  dividend  of  the  estate,  are  not  liable  for  the  fees  of  the  ^^^?^» 
gaoler.     Indeed,  it  appears  to  be  the  object  of  the  act  throughout, 
In  make  the  persons  who  create  fees,  liable  to  pay  th«'m.     For  the 
13(h  section,  which  provides   for  the  recommit nnent  of  a  prisoner, 
who  has  committed  a  fraud  in  surrendering  up  his  property,  express. 
}y  provides  that  the  cri^itor  requesting  a  recommitment,  shall  pay 
for  his  subsistence.     The  person  or  persons  by  whom  he  was  ori- 
ginally imprisoned,  are  exempted,  and  the  whole  liability  falls  upoa 
the  person  who  has  caused  him  to  be  recommitted.    It  can  hardly 
be  supposed  that  the  legislature  would  be  so  careful  to  provide  for  a 
creditor  who  had  been  guilty  of  a  fraud,  by  which  be  forfeited  all 
claim  to  mercy,  while  persons  were  unprovided  for,  who,  however 
honeat  they  might  be,  were  not  entitled  to  the  benefit  of  that  act. 
But  the  acts  of  1785,  P.  L.  360,  goes  still  further  ;  it  declares  in 
ioUdem  verbis^  <*that  if  a  person  confined  in  gaol,   has  no  lands, 
tenements,  dec,  whereby  his  maintenance  in  gaol  can  be  defrayed, 
the  pldiutiff  or  person  at  whose  instance  such  person  shall  be  im« 
priaoDed,  shall  pay  and  satisfy  th*e  same." 

In  answer  to  this,  it  may  be  said,  ihat  this  is  a  clause  of  the  coun- 
tjr  court  act,  and,  therefore,  relates  only  to  those  courts,  and  that 
the  act  is  now  repealed.     To  the  first  1  would  observe,  that  many 
of  the  clauses  of  the  county  court  act  were  intended,  and  have  al« 
ways  been  considered  as  having  a  general   operation.    Of  this  de« 
eeriptiom,  are  those  parts  of  the  act  relating  to  bai^  the  jurisdictioQ 
of  magistrates,  the  recording  of  deeds,  and  several  others*     This 
dauee  is  in  very  general  words  :  it  says,  '*  where  any  p'erson  shall 
be  takoo  in  execution,  or  oiher  process,  and  from  inability  to  pay 
the  debt  and  damages,  or  find  bail,  in  any  civil  action,  if  committed 
to  gaol,  dec,  the  plamtifi*  shall  pay  for  his  support."     It  is  not  re- 
stricted to  the  county  courts.     And  if  the  legislature  did  not  intend 
ii  to  extend  to  the  superior  courts,  it  roust  have  been  because  such 
ires  the  practice  in  those  courts  before.     It  is  difficult  to  believe 
ilimi  so  important  a  privilege  should  depend  upon  the  court  from 
^rliich  the  process  issued.    And  this  opinion  is  strengthened  by  a 
relerence  to  another  clause  in  the  same  act,  P.  L.  877,  where  a 
eicntlar  provision  is  made  expressly  to  indemnify  the  sheriff  of  the 
ssouoty.     And  I  cannot  conceive  why  the  two  clauses  were  intro- 
duced, unless  one  was  intended  for  the  observance  of  the  county 
courts,  and  the  other  to  have  a  general  operationi  which  the  phra- 
»logy  of  the  two  clauses  would  seem  to  imply.     With  regard  to 
second  obiection,  to  wit,  that  the  county  CQort  act  b  dow  repealed, 
it  Witt  be  iofficieDt  to  reply  that  ooljsacb  parte  of  it  arc  repealedfaa 
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^Sl^^*  ^^  repugnant  to  the  present  circuit  court  act,  and  there  is  nothing  in 

\,^-'>,y-^^  this  clause  repugnant  to  that  act.     Another  question  made  in  this 

Robiaion    case  is,  whether  admitiing  tlie  phiintifT  to  bo  liable,  the  sherifT  was 

CoId       authorized  to  discharge  him  on  the  ground  that  the  money  was  not 

paid,  or  security  given  for  it.     But  as  a  majority  of  the  court  are 

of  the  opinion  that  the  plaintiff  is  not  liable,  it  is  unnecessary  to 

give  an  opinion  on  that  point.  v 

Motion  refused. 


CONSTITUTIONAL  COURT,  COLUMBIA,  NOV.,  181X 
James  Robinson  o.  Austin  Culp. 

The  civil  action  for  enticing  a  slave  from  his  master's  service,  is  not 
merged  in  the  felony ;  it  is  not  proper  that  felony*  should  be  tried  in  a 
collateral  way.  The  reason  why  the  private  remedy  in  England, 
merges  in  the  punishment  of  the  crime,  depends  on  tho  doctrine  of  for- 
feiture, and  does  not  apply  here. 

This  was  an  action  on  the  case,  for  procuring,  persuading,  and 
enticing,  a  negro  slave  to  depart  and  absent  himself  from   the  ser- 
vice of  his* master.    The  presiding  judge  stated  to  the  jury,  that 
an  'act  of  assembly  of  this  State  made  it  a  felony  for  a  person  to 
inveigle,  entice,  dec,  a  negro  slave  to  absent  himself  from  bis  mas- 
ter, and,  therefore,  if  they  were  of  opinion,  that  the  defendant  in 
this  case  had  committed  the  act  clandestinely  and  secretly,  he  w«a 
guilty  of  a  felony,  and  the  plaintiff  could  not  recover;  became  the 
civil  action  was  merged  in  the  crime.    The  jury  found  for  the  de« 
fendant,  and  this  motion  is  made  to  set  aside  that  verdict,  and  lo 
grant  a  new  trial,  on  the  ground  of  misdirection  by  the  court. 

Gist,  for  the  motion.    Evans,  canlra* 

NoTT,  J.  I  can  see  no  good  reasoa  why  a  civil  action  AoM  be 
merged  in  a  felony  in  any  case  where  property  is  involved,  and  the 
action  is  for  the  property  itse]£  In  England,  a  conviction  ibr  fe- 
lony, works  a  forfeiture  of  property,  and  to  sufier  an  action  to  be 
,  brought  before  conviction,  would  discourage  prosecutions,  and  de- 
prive  the  king  of  thb  part  of  bis  revenue  ;  and*  therefore,  a  per- 
een  if  net  ptnmtted  to  sue  moil  after  cenvietion.    Bol  naeoek 
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reMOB  exists  here,  because  there  is  do  forfeiture.    But  that  is  not  ^g^o"^ 
the  only  grounil  upon  which  I  have  formed  my  opinion.     I  do  not  ^^^^^.^ 
think  the  question  ought  to  be  tried  in  this  collateral  way ;  and   Robinion 
much  leas  ought  it  to  be  in  the  defendant's  mouth,  to  discharge  him-      ^' 
ael(  from  the  action,  by  saying  he  had  committed  a  felony.     When- 
ever a  person  sets  forth  a  good  cause  of  action  in  his  declaratioD, 
and  supports  bis  allegations  by  proof,  I  think  he  ought  to  recover, 
Dotwithstanding  the  testimony  may  be  such  as  to  induce  a  belief 
that  the  transaction  is  felonious,    A  person  ought  never  to  be  con* 
f icted  of  a  felony,  except  on  a  direct  charge  of  a  crime,  and  by  a 
jury  charged  to  try  the  offence.    If  the  plaintiff  had  charged  a 
felony  on  the  face  of  his  declaration,  it  would  have  been  a  question 
on  which  it  is  unnecessary  to  give  any  opinion  at  present.    And 
yet  I  think  he  might  make  use  of  the  very  words  of  the  act,  and 
still  be  entided  to  recover.     In  an  action  brought  to  try  the  right  of 
property,   the   words  of  the  act,  may  be  proper  words  to  use 
in  the  declaration.      Suppose   it  should  be  proved  that  the  de- 
fendant  committed  the  act  in  a  clandestine,  secret  manner,  still 
his  object  might   be  only  to  get  possession  of  property  to  which 
he  had    a   claim,  and    not   with  a  felonious  intention.      In   ao 
action  to  try  the  right  of  property,  quo  animo,  makes  no  part 
of  the  case.      And  it  is  no  answer,  to  say  that  if  the  defend* 
ant  has  any   right,  he  may   shew  it,   for  after  the   plaintiff  has 
established  his  right,  the  defendant  may  be  saiisp«ed  that  it  is  in 
vain  to  contend  further.     Indeed,  in  such  a  case,  it  would  be  for 
hi»  interest  not  to  do  it,  if  he  might  thereby  give  the  case  the  ap- 
pearance of  felony,  and  nonsuit  the  plaintiff,  after  having  estab« 
lished  a  right  to  the  property.    1  am  of  opinion  a  new  trial  ought 
to  be  granted. 

Bat,  and  Grimkb,  Js.,  concurred. 

Bbbvard,  J.     1  remarked  to  the  jury,  that  the  evidence  went 

rather  to  prove  a  felonious  and  fraudulent  inveigling,  dec,  contrary 

to  the  act  of  assembly,  than  such  an  enticing,  as  would  furnish 

ground  for  a  civil  action  ;  and  that  if  they  shkid  be  of  opinion  the 

defendant  was  guilty  of  a  capital  felony,  within  the  meaning  of  the 

act  of  assembly , tags inst  stealing  and  inveigling  away  slaves,  1  gave 

it  aa  my  opinion  they  could  not,  with  legal  propriety,  find  a  verdict 

a^inst  him  fox  damages,  as  the  oflfsnce  ought  to  be  made  the  sub* 

ject  of  a  criminal  prosecution,  and  that  the  civil  injury  was  drowned 

ia  the  felony.     I  also  said  that  there  was  no  great  necessity  for  a 

civil  action  ;  at  any  rate  not  before  conviction,  if  the  offender  could 

ptMecutedy  ioaamuch  aa  the  pioaecutor  could  have  reirtitution  of 
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^m^'  •»»  property  after  conviction,  and  might  recover  it  from  any  one 

s^,,.^  ^**^  ^*"^  ttfJverse  possession.     The  j'iry  found  for  the  dekudaittr 
Stats  CoLCocK,  J.,  concurred  with  Bbbvabd,  J. 

V. 

Files. 


CONSTITUTIONAL  COURT,  COLUMBIA,  NOV.,  1812. 

Tab  State  v.  William  Files. 

The  affidavit  of  defendant  in  a  criminal  case,  stating  the  absence  froor 

the  State  of  material  witnesses,  is  no  ground  to  postpone  a  trial. 

% 

Motion  for  a  new  trial. 

A.  Crenshaw,  for  (he  motion.     Stabk,  Solicitor,  contra. 

Brbvaru,  J.     My  opinion  is,  that  this  motion  ought  to  be  re» 
jected.     On  the  argument,  the  only  ground  insisted  on,  was,  the  re- 
fusal of  the   Court  of  General  Session  for  Newberry  district,  to 
postpone  the  trial,  on  affidavits  which  stated  the  absence  of  material 
witnesses  for  the  prisoner,  who  were  beyond  the  limits  of  this  Stata. 
If  trials  for  capital  offences  should  be  postponed,  on  affidavits  of 
this  sort,  very  few  cases  would  ever  be  tried  at  all,  nnd  none  at  the 
first  court  after  the  arrest  of  the  oJender,  unless  he  should  be  wiU 
ling.    **  Affidavits  of  this  kind,  ought  very  sparingly  to  be  admitted. 
For  in  circuit  iri'ils,  the  prisoners  from  the  time  of  their  commit* 
ment,may,  nnd  ought  to  be  preparing  for  their  defence.    The  place 
where  they  are  to  be  tried,  is  in  most  cases,  well  known,  and  they 
have  likewise,  a  reasonable  certainty  of  the  time  long  before  the 
circuits  commence."    Poster's  C.  L.  2.     If  the  prisoner  has  had 
DO  time,  or  opportunity  to  prepare  for  his  defence,  this  will  bo  a 
good  ground  for  a  postponement.    State  v.  Lewis.     I  Bay  1.    It 
must  be  admitted  that  no  crime  is  so  great,  no  proiteedings  so  in- 
stantaneous, but  that  upon  sufficient  grounds,  the  trial  may  be  pot 
oflT;  but  three  things  are  necessary  :  1.  That  the  witness  is  really 
material,  and  ap|)ears  to  the  court  so  to  be.     2.  That  the  party* 
who  appears,  has  been  guilty  of  no  neglect.     8.  That  the  witoese 
can  be  bad  at  the  time  to  which  the  trial  is  deferred.     The  King  w. 
D*Eoa,  1  W.  Black.  Rep.    The  witnesses  aie  said  to  be  ia  Ten* 
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bessee.  No  compuleory  process  can  issae  to  obtain  their  testimony.  |g|2.  ' 
l[*he  presU^nption  is,  that  they  Would  not  attend  at  another  courts  or  n,^%/-^^ 
Ihey  would  have  attended  at  the  trial,  where  the  life  of  the  defen.  Thompson 
dant  was  in  jeopardy.  Lindwj. 

From  the  evidence  which  is  reported  to  have  been  given  bn  the 
trial,  there  is  reason  to  believe  the  witnesses  in  Tennessee,  could 
have  given  no  material  evidence  if  they  had  been  present,  and  that 
the  affidavit  respecting  them,  was  merely  an  artifice  lo  evade  a  trial. 
If  such  affidavits  were  on  all  occasions  to  be  deemed  sufficient, 
trials  might  be  put  off,  as  was  said  in  the  case  of  the  Chevalier 
lyfion,  ad  KaUndas  Gracoi. 

All  the  judges  concurredi 
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Fablow  Thompson  v.  Jambs  Lindsay. 

A  sound  price  warrants  a  sound  commodity ;  but,  if  the  parties  expressly 
agree  that  the  buyer  shall  take  the  property  at  his  own  risk,  the  vendor 
will  not  be  answerable  for  unsoundness. 

Motion  to  set  aside  a  decree  given  on  summary  process,  by  Nott, 
J.,  in  Pendleton  district.  The  action  was  on  a  promissory  note  of 
band,  given  for  a  certain  quantity  of  tobacco,  contained  in  a  hogs^ 
head,  supposed  to  weight  1200  lbs.  There  was  a  memorandum  on 
the  note,  that  defendant  took  the  tobacco  at  his  own  risk.  The  de«' 
fence  was  that  the  plaintiflT  had  misrepresented  the  tobacco  to  the 
defendant,  saying  it  was  all  as  good  as  what  appeared  at  the  end 
of  the  hogshead,  by.  which  the  defendant  was  put  off  his  guard,  and 
did  not  examine  as  thoroughly  as  otherwise  he  would  have  done« 
It  appeared  that  some  part  of  the  tobacco  was  damaged. 

It  did  not  appear  that  any  fraud  was  practiced  to  induce  the  pur- 
chaser to  decline  examining  (he  tobacco.  The  judge  was  of  opin- 
ion that  if  fraud  had  been  proven,  it  would  not  have  been  a  proper 
subject  of  discount. 

Argued  by  Taylob,  for  ptaiotiff.  Bowis,  for  defendant,  decli- 
oed  arguing. 

TAYX.OB  argued  that  there  was  evidence  of  a  fraudulent  misre- 
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^812^^  proMBMioQ  ofLtha  part  of  dni;pIaiDljf  to  iodaee  Um  defmidaM  to 


take  the  tobacco,  without  examinaliQO  of  U,  &Cm  ftod  tlwt  tbf 
State      agreemeot  to  take  the  tobacco  at  the  risk  of  the  buyer,  vooM  oot 

Yanoej  &,  ^P  ^^"^  ^°^  aettiog  up  the  iraud  aa  a  defoaoa* 
Yinooy.        BaavABDy  J.    This  moiioDt  ia  my  opiaioa,  ough(  to  be  leAmd. 
It  was  expressly  stipulated  ia  the  eoatraotf  that  the  dstedaot 
was  to  take  the  tobacco  at  his  own  risk* 

There  was  no  undoubted  evidence  that  lie  was  induced  to  con- 
sent to  the  stipulation  by  any  fraudulent  ooocealoienti  or  misrsprs. 
sentation  on  the  part  of  the  plaintiff.  The  judge  who  decreed  for 
the  pldintiflT,  it  being  a  case  within  the  surooiary  jurisdiction  of  the 
court,  no  doubt,  took  proper  notice  of  the  efidence  to  this  point, 
and  gave  it  due  consideration,  ahhough  he  was^f  opinion  that  ftaud 
was  not  a  proper  subject  of  discount. 

The  plaintiff  requested  the  defendant  to  examine  the  tobacco, 
and  judge  for  himself.  It  was  his  own  folly  to  take  it  at  his  own 
risk,  upon  the  mere  opinion  of  the  pUintiff,  that  it  was  all  as  good 
as  that  which  was  seen  at  the  end  of  the  hogshead,  without  further 
inspection  and  examination. 

The  defendant  ought  not  to  be  permitted  to  take  advaotage  of  bii 
own  laches. 

Bay,  J.    It  is  a  well  established  role  of  law,  that  a  sound  price 
requires  a  sound  commodity.     But  if  a  man  with  his  eyes  open, 
and  well  aware  of  this  rule  of  law,  will  go  and  make  a  bargain,  and 
boy  an  article  at  all  riskA,  he  has  himself  to  blame,  and  most  lake 
the  consequences.     I  am  against  opening  the  decree. 

The  other  judges  ga?o  similar  opinions. 


CONSTITUTIONAL  COURT,  COLUMBIA,  DEC,  1813. 
Tub  State  e.  Samuel  rANCBT  and  Lewis  D.  Yaitcet. 

The  courts  may  order  joint  indictees  to  sever  their  trials^  Ibr  purposes 
of  public  convenience,  and  public  justice. 

Motion  to  reverse  a  decision  made  by  Bat,  J.,  hi  Laurens  &- 
trict. 

The  case  is  substantially  stated,  in  the  following  opiiiioa. 
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AfgiMd  Mth  Nor..  1813,  by  Mr.  Solicitor  Taylor,  for  the  8tato»  ^g^ 
and  Caldwbu.,  A.  Cbkivihaw  and  Crbswcll,  for  the  pritoneri. 

The  solicitor  cited,  2  Hawk.  456.  Fosl.  MO.  Ptiacipd  9mi 
acccMory  tnay  be  tned  together.  Map  and  jkoB  are  in  law  eon* 
tertible  terms.  If  both  be  indicted  together,  thej  moet  be  tried  to^ 
gather.  Separate  trials  on  one  and  the  same  indictment  woaM 
tend  to  delay  and  embarrass  the  administration  of  justice. 

The  connsel  for  the  prisoners  insisted,  that  the  prisoners  tnwe 
entitled  to  separate  trials ;  and  that  they  could  not  have  the  benefti 
of  their  separate  challenges,  unless  they  had  separate  trials.  One 
prisoner  may  accept  a  juror,  and  another  may  reject  him.  In  such 
case  the  prisoner  accepting,  would  be  deprived  of  his  election, 
which  the  law  gives  him.  CUed  4  Bl.  Com.  323.  1  Hal.  038.  ^ 
Brevaiid,  J.  The  defendants  were  indicted  for  murder,  one  of 
them  as  principal,  and  the  other  as  accessory,  in  (he  same  indict- 
ment. They  were  arraigned  together,  and  pleaded  not  guilty  ;  af. 
ter  which  Samuel  Tancoy  claimed  a  separate  trial,  and  it  was 
moved  in  bis  behalf,  that  he  might  sever  in  his  trial  from  the  other 
defendant,  which  was  granted  by  the  court.  The  circuit  solicitor, 
on  the  part  of  the  Stiite,  objected  to  this  mode  of  trial,  and  thitro* 
upon  has  appealed  to  this  court,  and  clainris  a  reversal  of  the  deci* 
sion,  and,  consequently,  I  suppose,  a  new  trial. 

It  is  said  to  be  the  most  eligible  course,  and  the  moet  usual,  where 
both  the  principal  and  accessory  can  be  brought  to  trial,  at  the 
same  time,  to  indict  and  try  them  together.  But  they  may  be  in. 
dieted  and  tried  separately.  1  Ual.  P.  C.  628.*  Fost.  C;  L» 
36& 

If  they  be  indicted  and  tried  together,  notwithstanding  the  eon* 

nei^ion  tetween  them,  and  though  they  are  participants  in  the  sniff 

and  in  guilt,  yet  in  consideration  of  law,  their  ofiencee  are  qfrite 

di^erenu     1  Hal.  625.     Fost.  861.    The  accessory  shall  net  be 

conetrained  to  answer  to  his  indictment  till  the  principal  be  tried  $ 

but  he  may  waive  this'psLvilege.     1  Hal.  624. 

J  cannot  perceive  whM^ne6t  would  result  to  the  principal  from 
having  a  separate  trial,  or  any  privilege  he  has  to  require  it;  unless 
he  should  be  anxious  to  facilitate  and  hasten  a  trial.     The  public, 
however,  may,  in   many  cases,  be  much  interested  iu  compellmg 
ymx  indictees  to  sever  in  their  triaU ;  and  for  the  purposes  of  pub- 
lic convenience,  and  public  justice,  I  am  of  opinion,  the  courts 
ought  always  to  require  and  order  it,  when  it  appears  accessary, 
^bat  they  have  the  power  to^'do  so,  I  have  no  doubt    That  it  in 
^ir  daty  to  do  so  on  many  occasions  mutt  be  quite  cleart  if  we 
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^^'^^'  ^^^^^^^  ^bo  difficulties  which  might  be  ioterposed  to  the  fommtioa 

^^^     '   ^  of  a  jury  in  some  cases  where  several  joint  indictees  should  inaiat 

State      ^^  ^^^f  several  right  to  challenge.    This  happened  in  the  ease 

V   ^     ^  mentioned  by  Plowden,  p«  100,  where  6ve  persons  were  indicted 

Yancey,    ^or  the  murder  of  Dr.  Ellis's  servant,  and  pleaded  not  guilty.    Some 

of  them  challenged  some  of  the  jurors  peremptorily,  and  the  olberi 

prayed  that   they  might  be  sworn.     It  was  held  that  the  arraigo- 

ment  was  to  be  considered  as  several  arraignments,  and  the  ofiences 

several ;  yet  as  one  venire  facias  was   awarded  for  all,  the  juror 

challenged  by  one,  shall  be  drawn  against  all. 

This  decision  induced  the  necessity  of  ordering  that  the  panel 
should  be  divided  and  made  several  for  each  of  the  prisoiibrs,  which 
was  done  at  the  request  of  the  attorney  general.  But  the  prison- 
ers finding  they  could  not  succeed  in  evading  a  trial,  afterwards 
agreed  in  their  challenges. 

In  the  resolutions  of  the  judges,  in  the  case  of  the  murderers  of 
Charles  I.,  stated  by  Kelyng,  p.  9,  it  was  resolved  that  if  several 
be  indicted  together,  in  one  indictment,  for  one  crime,  in  case  some 
of  them  be  found  guilty,  by  one  jury,  and  afterwards  some  of  the 
same  jury  be  returned  to  try  others  in  the  same  indictment,  it  is  no 
challenge  for  those  prisoners  to  say,  that  those  jurors  have  already 
given  their  verdict,  and  found  others  guilty,  who  are  indicted  in  the 
same  indictment,  for  the  same  ofience  ;  for  in  law,  it  is  a  several        i 
indictment  against  .every  one  of  them,  and  the  crime  of  several,  see 
2  Hawk.  589,  and  notice  is  taken  of  the  case  mentioned  by  Plow, 
den,  which. is  approved.    And  it  was  further  agreed,  that  the  panel 
may  be  severed,  and  that  the  same  jury  may  be  returned  betwixt 
the  kingapd  every  one  of  the  prisoners,  in  which  case  they  are  to 
be  tried  severally,  and  then  the  challenge  of  one  prisoner  is  no 
challenge  to  disable  the  juror  so  challenged,  against  angther  pri« 
soner.    I  am  of  opinion,  therefore,  the  decision  of  the  District 
Court  ought  not  to  be  reversed. 
The  court  were  unanimous  in  refusing  t&e  motion. 
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CONSTITUTIONAL  COURT,  CHARLESTON,  JAN.,  1813.  ""i^^ 

Tbb  Statk  v.  John  E.  BaiuwIn. 

A  jaror  eannot  be  examined  on  his  wnrt  dire^  as  to  any  opinions  he  may 
have  fbnned,  or  any  expressions  he  may  have  used  relative  the  prisoner's 
guilt  or  innocence.  ^ 

Motion  for  a  new  trial.  Indictment,  for  inveigling  awny,  and 
stealing  a  negro  slave,  tried  in  Georgetown  district,  before  Grimke,  J. 

The  prisoner  cbiimed  the  right  of  examining  every  juror  called 
to  pass  on  his  trial,  on  his  voire  dire^  touching  his  prejudices  against 
the  prisoner,  and  the  expression  of  opinions  p.s  to  his  guilt ;  and  as 
to  the  general  prejudice  of  the  community.  The  presiding  judge 
denied  this  right ;  and  held,  thai  to  disqualify  a  juror  on  the  ground 
uf  prejudice  or  partiality,  or  on  account  of  his  opinions  previounly  .    \ 

formed  and  expressed,  relative  to  the  guilt  of  the  prisuncr,  other 
evidence  than  that  which  comes  out  upon  his  own  ciinminatjon,  is 
necessary  ;  and  that  he  could  not  be  compelled  to  answer  on  his 
toire  dire  to  such  points  ;  and  that  the  evidence  of  general  preju- 
dice was  not  admissible  evidence,  except  as  to  change  the  venue, 

Wbitb,  WitsoNy  and  Simons,  for  the  prisoner.  The  Attorney 
General,  contra* 

CoLgoc'K,  J.  The  grounds  upon  which  the  appeal  in  this  case 
is  taken,  lie  in  a  narrow  compass.  At  the  trial  the  criminal  objected 
to  a  juror,  and  demanded  that  he  should  be  sworn  on  his  voire  dire^ 
before  he  was  bworn  to  set  on  the  trial.  The  court  refused  him 
this  right,  and  said  if  he  wished  to  prove  prejudice,  or  the  expres- 
81UO  of^an  opinion  by  the  juror,  he  must  do  it  by  other  testimony. 
The  criminal  offered  as  evidence,  of  a  strong  and  inveterate  preju. 
dice,  the  records  of  the  Court  of  Sessions,  where  it  would  appear, 
that  he  was  oot  tried  the  term  before,  because  the  objections  for  the 
cause  of  the  juror  did  not  leave  a  panel  to  sit ;  also  offered  parol 
evidence  to  the  same  effect*  The  court  refused  this,  an  Jess  it  was 
offered  to  change  the  venire. 

The  exceptions  taken  to  the  decision  of  the  coart,  are :  1.  That 
tbe  criminal  had  a  right  to  have  every  jaror  called  to  sit  on  the 
trial,  first  sworn  on  his  voire  dvre^  and  eiamined,  as  to  any  opinions 
he  might  have  expressed  against  the  criminal.  2.  That  the' evi- 
dence of  general  prejudice  should  have  been  received,  in  order  to 
shew  the  necessity  that  the  jurors  should  have  been  sworn  on  their 
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^^8??^'  ^^  ^^^'  ^  caHed  to  set  ia  jodgmefit  upon  bim ;  aDd,  iMtty, 
inasmuch  as  the  deeisioo,  in  other  respects,  was  contrary  to  law* 

As  there  appears  to  be  a  dirarsity  of  opinion  on  this  case,  and  a* 
it  certainly  is  one  pf  the  greatest  moment  in  the  system  of.  oar  jo* 
risprudence,  f  have  thoufht  proper  to  trace  to  ita  origin  the  prad* 
tice  of  examining  a  juror  on  his  voire  dire  ;  in  order,  by  so  doing* 
tOAscertoin  for  what  purpose,  and  to  what  extent  the  practice 
was  introduced,  or  prevailed,  and  what  the  law  now  is  on  the  suli* 
jcct. 

It  will  be  found  that  anciently  certain  persons  were  appointed 
by  the  court  who  were  called  triors,  whose  duty  it  was  to  ascertain 
whether  the  jury  were  all  impartial  and  qualified  to  sit ;  '*  liberi  ef 
UgdU$  homines,*^  That  the  mode  for  summoning  jurors  in  Eng* 
land,  was  for  the  sheriff  to  return  whom  they  pleased.  Now, 
many  may  have  been  returned  who  were  not  possessed  of  the 
quulificatidns  required  in  that  country,  and  there  might  have  beea 
some  difficulty  in  ascertaining,  from  other-  sources  than  themselvea, 
correct  information  on  this  point.  After  the  most  diligent  investi- 
gation that  1  h^ve  been  able  to  make,  I  am  inclined  to  think  that 
hence  originated  the  practice  of  examining  jurors  on  their  voire 
dirCf  merely  to  ascertain  whether  they  were,  in  this  respect,  qualU 
fied  t(i  sit.  And  this,  I  think,  is  supported  by  3  Bac.  '267.  Tit. 
Juries.  Let.  E.  **  The  truth  of  the  matter  alleged  as  cause  of 
chHllenge»  must  be  made  out  by  witnesses,  to  the  satisfaction  of  the 
triors ;  also,  the  juror  challenged,  may,  on  his  voire  dire  be  asked 
such  questions  as  do  not  tend  to  his  disgrace ;  as,  whether  he  baa 
a  freehold,  6lc,  T  Whether  be  has  an  interest  in  the  case  ?  Wlie* 
ther  be  has  given  an  opinion  before  hand  upon  the  right  1  which  he 
might  have  done,  as  an  arhitrator  between  the  paries."  Co.  liit. 
p.  159.  Trials  per  Paii^  158.  Salk.  153.  One  witness  to  prove 
the  challenge  is  sufficient.  Snow,  173  ;  as  also,  Towoley's  case, 
Foster,  p.  7.  Even  there,  it  will  be  observed,  there  is  a  limit  be* 
yond  which  the  triors  could  not  go.  They  were  not  permitted  te 
ask  questions  tending  to  the  disgrace  or  the  dishonor  of  the  juror  on 
his  voire  dire. 

If  this  is  correct,  there  is  no  necessity  of  examining  a  jorsr  oq 
his  osirs  dtre,  in  this  State ;  for  every  prisoner  is  entitled  to  a  panel 
of  the  jurors,  and  may  ascertain  this,  as  well  as  any  other  fact  re« 
lating  to  them,  before  his  trial ;  nay,  even  after  an  arraignment,  m 
entitled  to  a  copy  of  the  indictment,  and  three  days  to  prepare  bim-» 
self. 

Bat,  I  wooU  aakt  where  are  we  to  look  for  antbority  to  aof^port 
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4m*  doctride  ;  tho  Bneient  ini>de   of  proceeding  by  iriora,  bw  long  '■^^tT^' 
since  been  done  awey  ;  and,  cvao  wliile  it   diil   einl,  wm  n«l  car-';^   _^^ 
ried  le  the  Client   conieiidcd   Inr.     Mr,   Justice  Blackatone,  wbtne     'tJiiM 
CooMiientariea  are  our  Icit  book,  in  ircaiing  on  the  causes  of  chnlr  .  *|jI1j_ 
.    IcBge,  voder  (lie  bead  lo  which   wa  would  naluraUy  kwk  for  infur. 
nuiiioo  on  (his  tulifeGi,  seys,  ••  cballenges  lo  the  favur,  are  frhera  ' 
Ihe  party  bath  no  principal  chkUeoge;  I 

bable  circumstances  of  anspicioa,  ••  m  '^_ 

the  validity  of  which  must  be  leA  10  tl 
wlioM  uSce  is  to  decide  whether  the 
▼arable.  Ilie  irion^  in  case  ibe  first  nu 
two  indiSereM  perM>na  named  by  ilie 
mais  and  find  him  indiffisreni,  he  shall  b 
the  (»<>  Ihnra  tiball  try  the  next ;  and  w 
ferent,  and  sworQi  the  two  triors  shall  I 

first  sworn  on  the  jury,  ^all  try  the  re  -'      V 

causes  of  challenge,  by  sayingi  "a  juror  may  himself  be  esaminiid      ~ 
on  oalh  of  voire  direi   with  regsril   to  soch  causes  of  challen|el(|b'Y  - 
are  not  to  his  dishonor  or  discredit;  but  not  with  regnrd  to  bny 
crinw,  or  any  thing  which  leuda  lo  bis  disgrace  or  diaodfantage." 
Vol.  8,  p.  864. 

I'akirig  this,  then,  as  ihe  criterion,  I  fsy  no  question  as  to  bias  or 
partiality,  can  be  asked  of  a  jitror  himself  in  a  criminal  case  ;  for, 
if  I  am  correct  in  my  idea  of  honor  or  credit,  1  should  suppose  it 
dishonorable,  diFgraceful,  and  liiglily  dinrepuiable,  for  a  man  to  pre- 
judge a  fellow  ciiizen,  on  whose  [f'ni  tie  was  to  fil.  But  if  he 
should  ha*e  done  so,  and  be  asked  a  question  of  ibia  kind,  be  is 
reduced  to  ibe  necessity  of  perjuring  himself,  or  ockDowlodging 
what  would  certainly,  by  moat  men,  be  considered  as  dishonorable ; 
and  (htiB  placed  in  a  sitaalion  which  is  forbidden  by  every  principle 
of  justice  and  bumaoiiy.  That  a  man  ahould  be  made  to  disclose 
bia  secret  thoughts  sarors  strongly  of  inqu'siiorial  power,  and  is 
•a  much  at  war  wiih  my  feelings  as  my  judgment. 

But  bow  would  this  doctrine  operate  in  practice}  A  man  who 
is  base  in  one  thing,  will  not  hesitate  to  be  so  in  another.  If 
the  juror  perjured  himself,  would  ihe  priauner  profit  by  it  1  [I 
is  said  the  object  is  to  ensure  a  fair  trial;  the  means,  of  course, 
«re  juatitinble.  In  ihe  first  place  the  object  would  not  be  answered  ; 
and  even  if  it  conld  be,  I  have  no  besitation  to  say  the  means 
would  not  be  proper,  because  the  saintt  object  can  be  answered 
otherwise.  For  ages  past,  by  the  provision  of  onr  taw,  persons 
wsenMd,  ID  addition  10  the  pririlegea  already  enumerated,  may,  in  ' 
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^^8J3^'  capital  casen,  challenge  peremptorily,  twenty,  and  for  cause,  any 
number  against  whom  cause  may  be  shewn.  Are  not  these  suffix 
cient  guards  for  the  most  timid  and  cautious  ?  Is  it  possible  for  a 
man  to  sit  on  a  jury,  who  has  any  of  those  prejudices  which  it  it 
the  object  of  tho  law  to  guard  against  ? 

I  would  be  understood  as  having  no  reference  to  a  state  of  things 
in  which  party  prejudice  or  political  difference  is  permitied  to  weigh  \ 
for  I  should  in  those  cases  say,  that  the  body  politic  was  in  a  state 
of  gangrene  not  to  be  cured  ;  at  all  events,  not  by  ordinary  means. 
It  is  not  in  human  wisdom  to  provide  against  the  evil  of  such  a 
state  of  things ;  it  is,  therefore,  improper  to  urge  any  arguments 
grounded  on  it. 

In  searching  for  authority  on  this  subject,  I  find  a  case  which  I 
take  to  be  strongly  in  point  as  to  the  general  reasoning  of  the  judges ; 
I  mean  the  case  of  Peter  Cooke,  Salk.  158,  where  the  chief  jus* 
tico  said,  '*  you  may  ask  a  juror  upon  his  voire  dire  whether  he 
have  interest  in  the  cause,  nor  shall  he  deny  you  the  liberty  of 
asking  whether  he  be  fitly  qualified,  according  to  law,  by  having  a 
freehold  of  sufficient  value  ;  but  that  you  may  ask  ft  juror  or  wit- 
ness every  question  that  will  not  make  him  criminous,  that  is  loo 
large."     I  am  against  the  motion. 

NoTT,  J.  This  case  is  resolved  into  the  single  question,  whether 
a  juror  being  examined  on  his  voire  dire*  may  be  asked  and  required 
to  answer,  whether  he  has  formed  any  opiuion  of  the  innocence  or 
guilt  oi  the  prisoner,  whom  he  is  called  to  try;  or  any  questioa 
which  goes  to  show  his  bias  or  partiality. 

As  an  opinion  appears  to  ]!>revail  in  this  State,  that  new  doclrines 
on  this  subject  have   lately  -been  introduced  into  the  courts  of  the 
United  States,  bottomed  on  some  provision  of  the  consthuiion,  not 
applicable  to  the  Stato  courts  ;  or  some  rule  of  law  in  the  particular 
State  where  the  question  has  occurred  ;  I  will  premise,  that    wert 
there  no  other  law«or  decision  on  the  subject,  I  should  feel  myself 
authorized  by  the  rules  and  principles  of  the  common  law  alune,  . 
to  give  the  opinion  which  1  am  about  to  deliver.     It  is  also  neces- 
sary, further  to  premise,  that  formerly  in  England,  there  vere  two 
ways  of  trying  a  juror,  one  by  the  court,  and  the  other  by  irifirs. 
Whea  a  juror  was  challenged  propter  qfectionemt  he  was  uied  by 
triors.     Co.  Lit.  159.    Note  i2,  3.     BIks.  3G3.     But  it  is   now  ad- 
mitted that  whatever  he  the  cause  of  challenge,  the  questioa  is  t^ 
ferred  to  the  court ;  from  whence,  I  conclude,  that  whatever  mode 
was  formerly  pursued  to  convince  the  minds  of  Che  triors,  ui  nov  to 
be  followed  to  ioform  the  miod  of  the  court.    Judge  Bli 
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<(«fiD68  jMtipt0r  afeeUm  to  mean,  siuipicion  of  bias  or  puiblity*  ^^^ 
8  BlackstoDe,  368.    Lord  Coke  aaja,  if  tbd  caase  of  eballeog^ 
touch  the  diahoDor  of  discredit  of  the  jaror,  he  shall  not  b6  exam- 
ined upon  his  oath ;  bdt  in  other  eases,  he  shall  be  ezamioed  upon 
his  oath  to  iaform  the  triors.    Co.  Lit.   169.    Now  if  prbpfer  af» 
fedum  means  a  suspicion  of  ^itm  or  partialitv,  and  it  was  only  ca- 
ses of  challenge  propter  afectum  that  were  referred  to  triors,  and 
the  jurors  might  be  examined  on  oath  to  inform  the  triors^  a  forii&rif 
they  might  be  examined  with  itegard  to  their  bias  or  partialhy.    It 
seems  to  be  a  settled  rule  of  law  in  England  that  a  juror  may  be 
asked  any  question  that  does  not  go  to  his  dishonor  or  disgrace.    9 
BIks.  864.     Triah  per  pait.    Hawkins  P.  C.  Jacob's  Law.    Co. 
Lit.  159.  And  surely  it  is  not  dishonorable  for  a  person  to  form  an 
opinion  of  a  prisoner's  guilt  against  whom  he  has  heard  or  seen 
convincing  proof.    Evidence  may  exist  in  such  a  shape  that  a  man 
cannot  shut  his  eyes  or  ears  against  it,  nor  be  able  to  steel  bis  mind 
against  conviction  \  and  yet  the  proof  may  be  ex  parte  and  untrte. 
It  may  happen  to  the  most  honorable  man,  and  thereby  render  him 
an  incompetent  juror,  and  yet,  not  at  all  affect  bis  character  or  his 
honor*     It  is  incident  to  human  nature,  and  no  man  need  be  ashamed 
to  acknowledge  that  he  possesses  the  frailties  common,  to  all  man«> 
kind. 

The  rule  of  law  with  regard  to  the  examining  of  a  juror  on  hii 
voire  dire^  is  precisely  ih^  same  as  that  relative  to  a  witness.    Tod 
may  not  ask  a  witness  any  question  which  goes  to  his  disgrace  ; 
yet  it  never  was  refused  to  ask  a  witness  if  he  had  not  formed,  and 
even  expressed  an  opinion  of  the  cause,  or  of  the  person  of  whom 
he  was  called  to  give  evidence.     Co.  Lit.  150,  Note  2.    I  take  it^ 
therefore,  to  be  not  only  common  law,  but  common  justice,  to  allow 
a  prisoner  this  privilege.    Some  of  the  cases  in  the  English  books 
say,  you  may  not  ask  a  juror  if  he  has  not  declared  that  the  prison 
ner  ought  to  be  hangedi  and  give  as  a  reason,  because  it  is  di8grace<« 
fuL      It  may  indeed  be  disgraceful  in  a  juror  to  make  such  a  de- 
claration of  a  man  he  is  called  to  try ;  nevertheless,  a  juror  may 
have  Ibrmed  an  opinion  without  incurring  any  disgrace,  and  may 
have  expressed  it  in  such  a  form  that  it  would  not  be  disgraceful 
for  him  to  acknowledge  it. 

But  there  may,  perhaps,  be  other  reasons  why  he  should  not  be 
Bxamioed  with  regard  to  his  declarations  $  1.  Because  it  may  be 
in  necessary ;  for,  if  he  has  formed  an  opinion,  he  is  as  much  disqual- 
fied  as  if  he  had  expressed  it.  2.  Because  it  is  susceptible  of  other 
iroof.      But  none  of  these  reasons  apply  to  an  opinion  not  expressed. 

wox.  lu.  40 
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^^^mS"^  Adnutf  howoy«r/  tbat  a  jurpr  caanot  be  ecppeZbd  to  aoaver  weh 
^Uf^Mon^f  wrely  be  may  be  permUted  to  jo  qou  If  i6  doea  not 
mi^  the  objecUoD,  oo  person  can  make  it  for  biro.  Tbe  objMlioa 
ia  intended  for  hi«  benefit,  and  if  be  does  not  think  it  disgraceful  to 
ansi^^Tf  tbe  objection,  tbpugh  made,  ought  not  to  prevail.  But  it 
this  case,  ii<m  constat  that  tbe  jurors  were  iinwiUiag  to  answer  the 
questionf. 

ifayipg  girei)  my  opinion  of  tbe  coroinon  law,  it  cannot  be  weak* 
eped  by  shewing  that  tbe  same  principle  has  been  recognized  in  oar 
o.if  n  courts.    The  first  cases  I  shall  notice,  are  tbe  cases  of  the 
Vnit.ed  States  v.  Fries,  tried  in  Philadelphia,  before  Judge  Guau, 
and  the  United  States  v,  Callender,  tried  at  Kicbmond,  before  tbe 
sanie  judge.    |n  both  those  cases,  the  prisoner's  counsel  were  al. 
lowed  to  ej^amioe  the  jurors,  not  only  with  regard  to  their  opioioos, 
but  their  declamttions*    And  here  it  is  worthy  of  remark,  tbsit  the 
etrpvg  ground  of  ippeachmept  afterwards  exhibited  against  Judge 
Chass,  was  the  prejudice  he  nianiCested  against  those  two  iodivi* 
duals.    With  such  prejudices  as  be  is  supposed  to  have,  entertained, 
be  sMrely  would  not  have  allowed  tb^m  this  privilege,  if  ^hednoi 
aupposed  it  was  a  right  which  he  could  not  withhold*    For  akhough 
the  objection,  to  Judge  Cbasb  was,  that  he  required  the  questtons 
to  be  put  in  such  a  way  as  to  defeat,  in  a  great  measure,  the  ot|ect 
of  t^,  examination,  yet  to  permit  at  all,  was  a  favoc ;  and  it  coeM 
not  be  ctriminat  in  him  to  restrict  in  any  manner,  a  proceeding  which 
waaaltpg!9ther  improper..    And  y^t  Judge  Chasb  was  thought  Uv 
1^  to  imp/eachment  for  restricting  those  prisoners  in  the  ex/ercise 
of  a. privilege  which  it  is  now  decided  by  this  court,  ought  aoi  to  be 

i^Vowi9.d.  at  aiL 

l^he^neit  ci^  l.9ji^\  notice,  is  the  case  of  the  United  StalMt* 
QoK  Burr>  tried  in  Richmond,  before  Chief  Justice. Mabbsaia. 
This,  is  the  period,  it  appears  to  me,  at  which  a  doubt  was.ei  6iA 
entertained  oi^  the.  subject.    It  has  been  called  a,  new  fangjttd  doe- 
trine  introduced  io  this  case  at  a  time  of  greiyi  political  feifiien^ 
bot^med  ^n  some  new  construction  given  to  tbe  conatilolioe^  of  tbe 
United, States,,  by  Jud^e  M^^bshali*  or  on  some. law.  or  fmiic^  o( 
yirgipie*    But  I  have  shown  that  it  haahsen  ooeAeoifisraoemts 
with  the  English  common  law  ;  that  it  had  been  allowed iat¥io  in- 
at^pces  before  in  the  courts  of  tbe  United  Statee.    I  believe  I  ooald 
mjentioJ^  other  C4se8 ;  but  not  haying  them  before  me,  I  shaU  omii 
thf?m. 

Biit  what  ia  more  remarkel^^  is»  that  Judge  MAitaauix  Aoo\dY»e 
C|9IVNAaff^*  ^  tito.  author  of  thie  new  prafitioe».  wbea  io.  fitct  ibe 
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pribej|Ml^qQ(BtlioD  wm  rie?er  decided  by  him«    A  Inetkm  wu  niede  ^^^^ 
before  binl  by  ihe  prieoner's  cottoa^l,  to  examine  the  jatort,  touch-  i^^t^j- 
ing  their  opinions,  und  declaratbne )  and,  aii  it  waa  not  oppoeed  1^      S^t^ 
the  coooael  for  the  United  Stetee,  it  was  admitted  at  a  matter  of   0«]£|iB. 
coufie.    The  question  before  Judge  Mabshall,  waa,  whether 
when  the  juh>n  Were  examined,  the>  brna  waa  auch,  that  they  ought 
to  have  been  rejected.    But  ahhough  the  principal  question  waa  not 
directly  decided  by  him ;  yet,  f#om  his  permitting  the  practice,  and 
from  the  opinions  he  gave  on  points  connected  with  it,  it  may  be  in- 
ferred, that  he  would  have  decided  so.    We  have  then,  in  addition 
to  the  reasons  before  given,  the  opinion  of  two  of  the  ablest  judges 
that  ever  sat  upon  the  bench  of  the  United  States ;  and,  from  there 
being  no  opposition,  we  may  fairly  conclude,  thst  the  opinions  of 
the  enlightened  bar  of  PhiUidelphia,  as  weU  as  that  of  Richmond, 
are  on  iBe  aaoie  side. 

But  we  hlBve  also  the  decisions  of  the  courts  of  this  State,  and 
ootil  aioee  the  trial  of *Burr,  I  never  heard  of  one  to  the  contrary. 
In  the  case  of  the  State  v.  Arnold,  tried  at  Columbia,  it  was  allow- 
ed oa  the  pan  of  the  State,  and  exercised  to  as  great  an  extent 
agatnet  the  prisoner,  as  it  was  in  Burr's  case  in  his  favor.  In  the 
case  of  the  State  against  Jacobs,  tried  at  Winnsborough,  it  was  also 
allowed  on  the  part  of  the  priifoner.  Whether  that  was  before,  or 
since  Burr's  trial,  I  do  not  recollect.  Armed  with  these  hjgh  au- 
tboritieSf  I  cannot  entertain  a  doubt  that  the  prisoner  ought  to  have 
a  new  trial. 

But  let  m  suppose  the  English  books  were  tilent  upon  the  sub- 
ject.    Suppoee^ioe  had  no  decisions  on  the  point ;  is  it  not  correct 
up€Mi  principle?    We  know  that  the  progress  of  public  opinion,  the 
pr«e%ioe  of  courts  of  justice,  and  of  legislatures,  baa  been  to  relax 
the  rigor  of  the  law  in  favor  of  persons  accused  of  great  crimes* 
Forttoifly,  they  w<^re  not  allowed  counsel  in  England ;  next,  coun. 
ael  ^ere  permitted  to  insti'uct  them  in  the  law  ;  but  now,  they  are 
ioditlged  in  a  full  defence,  both  in  fact  and  in  law.    It  is  a  maxioa 
of  the  common  law,  that  jurors  should  be  **  omni  esoeeptiane  majo* 
Tts^^  and  our  constitution  secures  to  every  person  accused,  a  trial 
by  ftfi  impartial  jury.    And  bow  are  the  secret  prejudices  of  jurors  to 
be  k»own,but  by  thus  searching  their  consciencest    From  necessity 
tbio   practice  must  be  allowed.    I  can  see  no  inconvenience  to  the 
inabli^  from  allowing  it;  but  great  danger  may  result  to  the  accused 
bj  urithholdtng  it. 

li  im  aaid  that  sudb  a  privilege  would  prevent  priaoners  from  ever 
being  tried.    But  it  it  not  to  be  nnderstoody  thai  evwy  wi&vovaUo 
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Cm^Cfimi,  opinioD  that  a  juror  may  have  entertained  on  oommonSf^^ft,  m  to 
diaqQalify  him.  It  most  be  a  formed,  settled  opinion,  crealiog  so 
atroog  a  bias,  that  he  has  not  the  exercise  of  an  impartial  judgmeo)  i 
and  the  evidence  of  the  fact  must  be  left  to  the  discretion  of  the 
judge,  as  it  formerly  was  to  the  triors.  When  such  a  prejodico 
does  exist,  the  juror  ought  to  be  rejected,  even  though  the  prisoner 
never  should  be  tried.  It  appears  to  me,  that  the  infeience  to  be 
drawn  from  the  decision  given  in  this  case,  is,  that  you  mnit  not 
examine  a  juror  on  bis  voire  dtre,  for  fear  you  may  discover  that 
be  is  determined,  at  all  events,  to  convict  the  prisoner ;  and  that  it  is 
better  an  innocent  man  should  be  hanged,  than  that  a  practice  sboold 
be  permitted,  by  which  a  guilty  one  may  have  a  fair  trial*  or  possiblj 
escape  altogether. 

Smith,  J.  This  was  an  indictment  for  stealing  a  negro,  tried  tt 
Georgetown,  at  the  April  term,  1811,  before  Mr.  Justice  Guxxb. 
At  the  trial,  the  criminal  objected  to  a  juror  called,  without  assigo* 
ing  any  cause,  and  without  exercising  hi^  right  of  peremptorj 
challenge ;  but  alleged  that  he  had  the  legal  right  to  demand,  that 
he  should  be  sworn  on  his  ootre  dire^  and  examined  by  the  prtsooer,if 
he,  the  juror,  had  given  any  opinion  against  him  before  he  wsi 
called,  or  had  entertained  any  prejudices  against  him.  The  judfe 
refused  him  this  right,  and  said,  if  he  wished  to  prove  prejudice,  or 
the  expression  of  an  opinion  by  the  juror,  he  must  do  it  by  other 
testimony.  The  prisoner  was  found  guilty.  On  the  foregoing  ob- 
jection, his  counsel  moved  for  a  new  trial. 

It  was  contended  on  the  part  of  the  prisoner,  by  Mr.  WneoH, 
his  counsel,  that  a  considerable  prejudice  had  prevailed  in  George* 
town  district,  against  this  offence  of  negro  stealing,  insomuch 
that  a  portion  of  the  citizens  of  that  district  had  signed  a  reroon* 
strance  to  the  governor,  against  pardoning  such  oflenders^  and  that 
this  mode  of  swearing  each  juror  on  his  v&ire  dire^  was  the  beA 
mode  the  nature  of  the  case  would  admit,  of  obtaining  the  highest 
evidence  of  the  improper  prejudice,  or  the  expression  of  an  opinioQ 
by  the  juror  against  the  criminal. 

In  guarding  the  rights  of  citizens  under  this  excellent  mode  of 
triai  by  jary,  some  care  most  be  observed  not  to  defeat  the  ends  of 
public  justice*  If  so  much  circumspection  and  tenderness  exe  ob- 
served,  as  would,  in  all  reasonable  probability,  secure  a  priaoDer 
against  the  rash  prejudices,  or  wicked  machinations  of  ireak  er 
evil  minded  men,  it  will  be  all  the  perfection  that  can  be  expected  i 
and  any  evils  which  should  then  result,  must  be  ascribed  to  that 
iaevitable  imperfection,  incident  to  all  human  systems,  and  aot  to  a 
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want  of  homane  lawe^  or  to  tb^  injadieious  administration  of  them.  ^^S^* 

i  think  upon  a  full  examination  of  the  laws  and  decisions  on  this 

flubject,  it  will  be  found  ihat  the  criminal's  safety  is  as  well  secured 

as  it  can  be  to  secure  the  desirable  objects  of  humanity,  and  of 

public  justice  also.     Cooke's   case  is  an  old  authority.    The  very 

principle  contended  for  in  this  case»  was  insisted  on  in  that.     He 

too,  in  order  to  find  a  cause  for  challenge,  asked  the  jurors  if  they 

had  not  said  he  was  guilty,  or  would  be  hanged.    *'  Et  per  curiam. 

This  is  a  good  cause  of  challenge ;  but  then  the  prisoner  must 

prove  it  by  witnesses,  not  out  of  the  mouth  of  the  juryman.     A 

juryman  may  be  examined  on  his  voire  dire  as  to  his  interest  or  his 

qualifications,  dsc.,  but  not  to  any  point  that  will  stigmatize  him, 

A&e.,  to  make  him  discover  of  himself  that  which  tends  to  shame, 

crime,  infamy,  or  misdemeanor,  d&c.'*    Salk.  153.     This  is  the 

decision  of  the  same  principle,  and  the  same  reasoning,  almost  ver* 

batim,  contained  in  Baldwin's  ease,  now  before  us.     This  doctrine 

was  not  lightly  adopted,  and  on  the  next  occasion,  exploded.     But 

this  doctrine,  and  this  very  authority,  is  recognized  by  Lord  Bacon, 

wbo  says,  <<  that  the  truth  of  the  matter  alleged  as  cause  of  chaU 

leoge  must  be  made  out  by  witnessess  to  the  satisfaction  of  the 

triors ;  aliio,  the  jurors  challenged,  may  on  a  voire  dire,  be  asked 

floch  questions  as  do  not  tend  to  infamy  and  disgrace ;  such  as, 

whether  he  hath  a  freehold,  whether  be  hath  an  interest  in  the 

^ause,**  d&c.     And  he  cites  Coke  Litt.  p.  158,  Trials  per  Paii, 

108,  Salk.  158,  as  his  authorities. 

Mr.  Peake,  in  his  Treatise  on  Evidence,  mentions  as  authority, 
the  doctrine  as  laid  down  by  Lord  Coke,  on  the  subject  of  chal- 
lenge,  very  much  to  the  same  point.  He  says,  <<  if  the  cause  of 
challenge  touch  the  dishonor  or  credit  of  a  juror,  he  shall  not  kw 
examined  upon  his  oath."  Peake,  184.  Also,  he  recognizes 
Oooke's  case  as  good  authority,  where  he  says  the  whole  court  de- 
termined the  juryman  was  not  obliged  to  answer  the  question. 
This  eoncurrence  of  English  authorities  serves  to  shew  that  this 
bas  been  the  law  governing  challenges,  so  far  as  respects  the  exa- 
mination of  jurors,  ever  since  the  time  of  Cooke's  case. 

It  IB  said  by  the  counsel  for  the  prisoner,  that  Chief  Justice  Har- 
ebell, on  the  trial  of  Col.  Burr  for  treason  against  the  United  States, 
edsnitted  the  prisoner  to  this  privilege ;  and  the  chief  justice,  in  the 
report  of  that  ease,  is  made  to  say,  that  such  a  practice  not  only 
^comports  with  reason  and  humanity,  but  that  it  is  supported  by  the 
ideoisions  and  principles  of  the  common  law.  The  high  standing 
^f  that  gendeman,  as  a  jurist,  cannot  be  qoestioDed ;  but  we  can- 
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^8^^  not  ascribe  to  him  iDfallibility.  The  greateet  men  have  erred.  He 
may  have  taken  up  this  question,  and  decided  on  it  hastily,  or  when 
there  was  a  vast  weight  of  legal  learning  and  arguments,  pressing 
on  his  mind,  as  it  is  well  known  that  Burr's  trial  lasted  for  many 
weeks.  At  least,  I  should  be  unwilling  to  subscribe  to  this  opinion^ 
unless  Mr.  Justice  Marshall  had  pointed  to  his  authorities  under  the 
common  law,  in  support  of  his  opinion  ;  and  I  am  forti6ed  in  this 
course  by  the  current  of  authorities  before  me,  and  to  which  1  have 
already  alluded. 

It  would  seem  as  if  the  law  of  challenges,  which  Judge  Black- 
stone  calls  **  a  provision  full  of  tenderness  and  humanity  to  pri- 
soners," consulted,  in  a  peculiar  manner,  the  safety  of  prisoners* 
Tbey  can  first  challenge  the  array,  when  there  has  been  any  par* 
tiality  in  the  sheriff,  under  the  English  law,  in  summoning  the  jury. 
Under  our  law  the  t>herifr  has  no  possible  oppocjtuoity  of  esercieing 
partiahty.    He  has  no  option,  but  must  summon  such  as  are  stated 
in  the  writs  of  venire.     By  the  common  law,  a  prisoner  could  chal- 
lenge thirty*five  peremptorily,  and  now  by  the  statute,  the  2'id  of 
Henry  8th,  made  of  force  in  this  State,  he  can  challenge  twenty 
jurors  peremptorily,  without  assigning  any  cause  whatever,  and  as 
many  more  as  he  can  shew  good  cause  for.     A  prisoner  can  cbal« 
lenge  for  cause,  which,  if  held  insufficient,  he  may  afterwards  chaU 
lenge  the  same  juror  peremptorily.     8  Bar.  764.    Co.  Lit.  1«^ 
This  gives  him  an  opportunity  of  exercising  his  right  of  ohallenge^ 
^  fbr  cause,  twenty  times,  without  in^pairing  the  right  of  peremptosy 
challenge,  aod  by  that  means  protracting  his  peremptory  chatteogee. 
By  this  liberty,  given  bim  by  law,  he  may  test  many  of  bis  ehaW 
lengea  for  cause,  before  his  peremptory  challenges  begin.     To  eoe* 
Ue  a  prisoner  to  meet  his  trial  to  the  best  advantage,  he  ia  entilled- 
to  be  furnished  with  a  list  of  alt*  the  jurors  who  may  be  called  oa 
his  trial  as  aoon  as  the  jurors  are  suromonedy  and  by  this  mesne  b^ 
has  a  fair  opportunity  of  enqniring  into  the  character  of  each  j^tos* 
hefere  his  trial,  by  which  he  can  judge  of  their  understaodingrtteeiv 
integrity,,  their  virtue,  and  temper,  and  select  accordingly .    Ba« 
■ides,  when  under  all  these  advaniagesy  the  prisoner  has  aaleeteA 
twelve  who  me  to  pass  on  his  trial,,  it  is  to  be  recollected  that  they 
are  to  do  so  under  a  solemn  oath^  aa  well  as  the  coDScienoe  of  efiv 
right  me&  who  are  to  give  a  verdict  between  the  pfisoner  and 
coentry,  without  any  motive  io  err.    And  ia  addition  td  all 
the  veadict  ouist  be  uoanimoua.    All  tlie  virtue  of  the  twelve 
ba  prostrated  before  an-ioaoeent  prisoner  could-sttflefk^   NoW|ii 
aUrtheaa-cbeeks-tetliepi^dioea  of  jueon^  I  aeuld  aoaietijr 
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U  necewary  to  th^  safety  of  a  priMoer,  that  the  jurow  who  are  ^^'q^^ 
always  compelled,  as  it  were,  into  this  service,  thoukl  be  severally 
called  up  and  esamioed  oa  oath,  to  ascertain  whetlier  they  enter- 
iaioed  any  private  prejudices,  or  had  before  expressed  an  opinion 
on  the  prisoner's  case,  I  am,  therefore,  of  opinion,  it  is  not  consist 
lent  with  the  rulea  of  law,  and  the  previous  adjudications,  that  the 
prisoner  should  have  bad  the  liberty  to  examine  the  jurors  oa  their 
wire  dire^ 

As  I  think  it  is  not  law,  so  1  think  it  is  not  good  policy^  Per- 
haps there  never  was  a  wanton  and  unprovoked  murder  represented 
to  have  been  committed,  without  rousing  the  honest  indignation  of 
every  disinterested  man  in  the  community  against  the  supposed  per* 
petrator.  But  whed  honest  men  come  to  decide  on  hie  fate,  under 
the  solemnity  of  an  oath,  and  the  real  facts  are  developed  and  made 
kuowD  to  them  in  a  court  of  justice,  what  possible  motive  can  they 
haie  to  persevere  in  an  error  that  roust  be  so  fatal  to  innocence^ 
and  so  repugnant  to  a  virtuous  mind.  To  say  that  this  honorable 
neaatation  of  sentiment  should  not  be  indulged,  would  be  attended 
with  the  constant  purgation  of  jurors,  and  the  double  opportunity 
afforded  to  offenders  to  elude  the  punishment  due  to  their  offences. 
Il  W4Mikl  be  an  iocitement  to  evil,  as  it  would  multiply  the  chances 
a*  well  as  hopes  ol  esqape.  I  am,  thsreforoi  ot  opinion  the  new 
trial  ought  to  hs  refiised. 

Bbivard,  J.  The  prisoner  was  indicted  in  the  Court  of  6ene« 
m1  Sessions  for  Georgetown  district,  for  a  capital  felony  ;  and 
upoa  his  trial,  in  or  dec  to  challenge  one  of  the  jurors  for  eause^ 
«^  was  called  to  paaa  upon  kis  trial,,  be  demanded  to  oxamiDa  hioi 
iipen  oath,  touching  hie  opinions,  prepossessions,  and  •  prejudices^ 
nespecting  himself  the  prisoner,  ia  relation  to  the  offense  whereof 
lie  stood  obargedt  and  wthether  he  bad  not*  signed  an  instrument  of 
wtriling^pURporting  to  be.  a.petUion  to  the  governor^  relating  to  the 
mceaaad,  to  iaduita  (he>  governor  to  rafiise  &  pardon  in  case*  of  bis 
^emrieiiMV  Xbe.  pseskiing.  judga  rafased  to-  allow  the  psisoner  this 
poviltge,  01  iodulgencev,  and  declared  that  it.waa  necessary  to  pniva 
by<  other  evideacat  than,  that  wJiich  is  drawn  from  hps  juror  upoa 
bim.W0im.diiff€t,  that'  bai  ie  nat  kkwlatty  qualified  by  reasawi  of:  paiu 
tialkyv  prejudicey.  oo  tka  prevalence  of  an  opiniooi  already-  formed 
and.  eapreaasd,.eoBeeroing  the. guilt  of  the  aceused,  te  pass  upon 
biatrial,  as  an  impartial  juryman.  I  am  of  opinion  that  tba  pri^ 
aoaec;  was.  entidedteesamine  tha  jusorupoo  bis  ixMirs  dire:^  on  tba 
pOAntapceposad^  under  certain restnctions.aadqaalific^ions. 

B^fiurevLpeeeeed  lotesplain  ny«opiDioay ainl  atata dsogio— ds 
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^m^  i^od  reasons  of  it,  I  shall  premise  that,  io  proportioQ  as  the  dfilisad 
world  has  become  more  and  more  enlightened  in  relation  to  the 
nature  and  utility  of  government,  legislationi  and  jurisprodence^ 
the  treatment  of  prisoners,  accused  of  crimes,  has  been  more  and 
more  rational  and  humane.  In  rude  and  barbarous  times,  a  prisoner 
charged  with  a  capital  crime  was  subjected  to  the  most  hanh  and 
cruel  treatment ;  altogether  inconsistent  with  that  humane  and  wise 
maiim,  which  ever  presumes  the  innocence  of  the  accosed,  and 
the  spirit  of  that  Divine  precept,  which  declares,  •*  that  it  is  bet- 
ter ten  guilty  persons  should  escape,  than  one  innocent  suffer.** 
By  the  ancient  common  law,  counsel  was  not  allowed  to  any 
prisoner  accused  of  a  capital  crime,  nor  was  he  allowed  to  ex- 
culpate himself  by  the  testimony  of  witnesses.  4  BIks.  Com. 
855,  850.  8  Inst.  79,  187.  2  Hawk.  P.  C.  400.  And  if  he 
stood  mute,  or  challenged  peremptorily,  a  greater  number  of  jurore 
than  he  was  lawfully  entitled  to  do,  he  was  pressed  to  death  with 
heavy  weights.  This  barbarity  and  injustice  is  now  justly  explo- 
ded,  and  many  other  ameliorations,  in  the  practice  of  the  criounal 
law,  have  been  gradually  introduced. 

I  shall  further  premise,  that  in  general,  the  same  rules  of  law 
concerning  jurymen  and  the  right  of  challenge,  which  obtain  in 
civil  cases,  are  applicable  to  criminal  cases ;  and  that  the  trial  by 
jury,  the  justly  vaunted  palladium  of  British  and  American  liberty,- 
is  more  or  less  valuable  in  proportion  as  the  principles  of  the  com- 
mon law,  according  to  their  true  spirit  and  salutary  provisions  of 
statute  law,  in  regard  to  the  formation  of  juries  and  the  conduct  of 
jurymen,  are  carefully  and  correctly  observed*  It  is  of  the  last  im- 
portance to  the  pure  and  impartial  administration  of  justice,  that 
jurors,  who  are  the  legal  and  constitutional  judges  of  questions  of 
fact  and  of  the  law  also,  where  it  is  combined  with  the  fact,  and 
the  exclusive  judges  of  the  credibility  of  witness,  on  which  often, 
times  depend  the  lives,  liberties,  and  estates  of  their  fellow  citisena, 
should  be,  in  the  language  of  the  common  law,  omni  excepUime  ma" 
joret ;  without  just  exception,  entirely  impartial.  2  Hal.  P.  C 
264.  It  is  agreed  on  all  hands,  that,  if  a  juror  appears  to  be  par- 
tial, prejudiced,  or  under  prepossessions,  which  may  give  an  uodiio 
bias  to  his  judgment,  it  is  a  good  cause  of  challenge*.  But  the  dif- 
ficulty arises  from  the  manner  of  showing  the  undue  inclinatioD  of 
bis  mind,  by  what  evidence  it  shall  be  made  manifest  It  i»  conce> 
ded  that  a  juror  may  be  examined  on  his  voire  direp  touching  his 
qualifications  as  a  juror,  so  far  as  it  respects  his  age,  estate  and 
condition  as  to  alienage  or  th9  like ;  bat  ft  is  deaied  that  henuty  be 
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ttsked  any  questiotts,  the  aoawer  to  which  may  tend  lo  his  diagtace,  ^^^^ 
teproach,  or  discredit.  v^^v*^* 

Upon  an  examination  of  the  cases  relating  to  this  point,  it  does  BttOB 
not  appeal  to  me  that- they  establish  any  certain  rule  on  the  aabjecti  g^j^^^ 
6  9C4  T.  69.  Post.  C.  L.  7.  4  St.  T.  Cooke's  case.  1  Salk. 
168.  t  Hawk.  P.  C.  Book  2,  c.  48,  s.  28.  h  is  clear,  howereri 
that  a  juiyfoan  cannot  be  asked  any  qnestion,  the  atBrttiatire  an- 
swer to  whi^h  would  evidently  expose  him  to  a  criminal  proaecu* 
tionor,  or  wcnld  tend  to  his  infamy  or  disgrace.  Beyond  this,  there 
appeartf  nd  erherion  or  clear  rule  of  law  by  which  a  toire  dire  est- 
aminatioD  on  such  an  occasion,  shall  be  controlled. 

The  maxim  usually  applied  in  the  examination  of  witnesses  ; 

**  nemo  aUegtmi  sucm  iurpidudidemt  cmdiendut  ««<,"  equally  applies 

ift  Hie  examination  of  jurors,  in  a  case  like  the  present.    In  civil 

eaaes,  it  ia  said,  a  witness  may  be  examined  on  his  eatre  dirtf 

toitehiog  his  interest  in  the  event  of  the  cause  io  which  he  appeal^ 

to  give  testimony.    Esp.  Digt.  707.    But,  it  is  also  said,  that  a  wit- 

neaa  caftnot  be  compelled  to  give  evidence  against  hia  interest. 

Kerb^  208«     It  is  laid  down,  Coke  Lit.  158  b.,  that  if  the  cause  of 

challenge  touch  the  dishonor,  or  discredit  of  the  juror,  he  shall  not 

be  examined  on  oath ;  so^  if  it  tend  to  his  shame,  infamy,  or  dia- 

grace'.     Trials  per  Paisj  192.    Keiling,  0.    In  Cooke's  case,  4 

8t«  Tr.,  iome  of  tho  judges  use  the  words  crime,  shame,  infamy, 

disgrace,  disadvantage,  misdemeanor.    If  it  should  appear  that  a 

juror  has  declared  his  opinion  concerning  the  matter  in  question,  he 

cannot  be  impartial,  and  ought  not  to  pasa  on  the  trial  of  the  cause ; 

loit  is  said,  if  he  has  eaten  or  drunk  at  the  expenae  of  one  of  the 

partieaw     Bacon's  Abridgment,  title  Juries,  letter  E.    Co.  Lit.  156. 

C.  158. 

Now^  from  all  these  authorities^  if  the  reason  of  the  law  be  at« 
teildsd  to,  it  must  rather  appear,  that  a  juror  may  be  examined  on 
inM  eotfe  dire^  and  set  aside  as  disqualified  in  consequence  of  the 
mnawm  be  makes,  in  all  cases  wb«re  the  answers  made  by  him, 
€3^  ilot  evidently  and  dii^ctly  tend  ttiaterially  to  injure  his  repata- 
%iDa,  or  expose  him  to  a  criminal  prosecution.    If  the  answers  re- 
quired will  have  this  effect,  he  cannot  be  compelled  to  answer.    If 
^hey  do  not  evidently  and  directly  tend  to  produce  that  effect,  he 
c^ttght  to  answer.     If  the  answers  required  will  have  a  tendency 
^n^y  to  produce  a  slight  degree  of  public  censure,  or  excite  harm- 
J^va  ridicule,  they  ought  to  be  given,  provided  they  are  pertinent  to 
^^w  that  the  juror  is  not  suflficieotly  impartial  in  the  cause. 
Xt  may  be  difficulti  sometimesi  to  determine  whether  upon  these 
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^^13^''  P^'^^'pl^  ihe  juror  ought  to  be  required  to  answer  or  not.     Whenk 
ever  this  is  the  case,  it  must  follow,  ex  necessitate^  that  the  juror 
himself  shall  have  a  right  to  decide  ;  for  he  alone  can  best  judge 
whether  the  questions  require  such  answers  as  will  tend  to  impliciite 
him  in  the  manner  mentioned  or  not.     It  would  sometimes  happen^ 
no  doubt,  that  one  juror  would  answer  freely  and  frankly,  without 
any  fear  of  reproach,  or  disgrace,  questions  about  which  another 
would  be  very  squeamish  and  scrupulous.    No  objection,  however, 
on  this  score,  ought,  in  my  opinion,  to  outweigh  the  great  advaa* 
tage  which  would  generally  result  from  excluding  from  juries,  those 
who  are  not  qualified  in  the  spirit  of  the  law,  to  act  the  part  of  im- 
partial judges.     It  is  better  that  the  feelings  of  jurymen  should  be 
wounded,  and  even  that  his  character  should  sustain  a  slight  injury 
from  his  own  evidence,  than  that  the  life  of  an  innocent  pereoa 
should  be  jeopardized  by  prejudice,  or  prepossession.     And  aAer 
all,  r  can  perceive  no  materia]  prejudice  which  any  man's  charac- 
ter could  sustain  from  a  candid  acknowledgment  of  his  precipitancy »• 
weakness,  or  want  of  caution,  in  forming  an  extra-judicial  opinion, 
and  declaring  it,  relative  to  the  guilt  of  a  person  accused,  or  oC 
harboring  an  unfavorable  opinion  of  him  in  general,  or  even  of 
having  endeavored  to  prejudice  others  against  him,  if  his  conduct 
was  not  dictated  by  improper  motives.     Many  men  have  strong  bat 
honest  prejudices  and  prepossessions,  which  they  are  neither  asham- 
ed nor  unwilling  to  avow.     These  prejudices  and  inclinations  may 
render  them  very  unfit  jurymen  on  particular  occasions ;  and,  i£ 
they  are  unfit,  and  that  unfitness  can  be  demonstrated  from  their 
examination  on  oath,   what  mischief  or  inconvenience  could  possi- 
bly  arise  from  permitting  it  ?     I  think  none.     At  any  rate,  none  in 
comparison   with  the  mischiefs  likely  to  result  from  not  permitting 
it.     I  am  of  opinion,  the  motion,  in  this  case,  ought  to  be  granted. 
Bat,  J.     This  was  a  case  which  was  tried  at  Georgetown,  be« 
fore  Mr.  Justice  Grihke.     The  prisoner  was  convicted  upon  very 
clear  testimony,  and  the  present  was  a  motion  for  a  new  trial,  oa 
the  ground  that  the  presiding  judge,  when  the  prisoner  was  put 
upon  his  trial,  refused  to  permit  his  counsel  to  interrogate  the  ju- 
rors  as  they  came  forward  to  be  sworn,  and  to  compel  them  to  de* 
ciare,  whether  they  had  formed  any  opinion  in  their  own  minds  ^a 
to  the  guilt  or  innocence  of  the  prisoner,  in  regard  to  the   offence 
with  which  he  was  charged,  and   which  they   were  about  to   try. 
And  also  in  regard  to  a  paper  which  had  been  signed  by  nuuibers 
in  the  district,  praying  the  governor  not  to  pardon  iiim  in  case  of 
conviction. 
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In  support  of  the  motion,  it  was  contended  by  Mr.  SmoNs  and  ^^^^ 
Mr.  Wilson,  that  any  question  might  be  asked  a  juror,  which  did  .^^^^^^^ 
not  go  to  criminate  himself,  or  to  bring  him  into  shlame  and  dis*      Stato 
lionor.     That  in  small  communities,  no  material  occurrence  can    g^j^^ 
happen,  without  its  being  generally  known  among  the  citizens  at 
large,  and  popular  prejudices  are  too  apt  to  be  taken  up,  and  gain 
ground  against  supposed   offenders,  for  offences  which   militate 
against  the  interest  of  a  large  portion  of  any  community  whatever. 
It  is,  therefore,  to  guard  against  these  popular  prejudices,  and  par* 
ticularly  the  artful  and  insidious  inipressions  made  by  influential 
prosecutors,  that  this  great  privilege  is  insisted  upon  in  behalf  of 
unfortunate  men,  in  order  that  a  fair  and  impartial  trial  might  be 
had  in  a  case  where  a  man's  life  is  at  stake.     In  support  of  the 
motion,  8  Jacob,  576,  was  relied  on,, where  it  is  laid  down,  that  a 
juror  may  be  examined  as  to  any  thing  which  is  not  to  his  dishonor 
or  discredit;  also,  Peake,  135,  141,  where  it  is  said,  that  nothing 
infamous  or  disgraceful  shall  be  asked  a  juror ;  that  it  was  a  shame, 
ful  and  disgraceful  thing  for  a  man  to  take  up  an  opinion,  before  be 
had  heard  the  evidence  ;  and  it  is  just  and  proper  to  sift  out  and 
discover  such  prejudices,  if  possible  ;  for  if  a  juror  was  not  free 
from  prejudice,  he  was  not  fit  to  sit  upon  a  trial. 

It  was  also  contended  in  support  of  the  motion,  by  Mr.  White, 

that  if  a  juror  should  deny  a  charge  of  partiality,  then  it  was  time 

€uough  to  get  other  testimony  to  prove  it     Col.  Burr's  case  was 

Also  strongly  relied  on  in  favor  of  this  doctrine,  on  behalf  of  the 

prisoner,  where  this  privilege  was  allowed,  by  the  chief  justice  of 

the  United  8fates,  in  favor  of  the  accused.     The  Attorney  General 

denied  ibis  right,  as  claimed  by  the  counsel  for  the  prisoner,  and 

contended  that  it  was  not  a  common  law  right  to  interrogate  a  juror 

as  to  his  opinions,  concerning  a  matter  he  was  called  upon  to  try, 

before  he  had  been  sworn,  or  beard  the  evidence.     He  admitted 

that  a  juror  might  be  asked  questions  as  to  his  qualifications  as  a 

juror;  whether  he  was  a  freeholder  or  not  ?  or  paid,  in  this  coun- 

tTy,  a  certain  tax  ?  or  whether  he  was  a  citizen  or  not  ?  but  he  be- 

lieved  the  common  law  did  not  go  further.     The  cases  quoted  by 

thQ  counsel  for  the  prisoner,  he  said,  if  he  understood  them  right, 

v^ent  to  shew  that  a  juror  should  not  be  questioned  as  to  any  point 

'vv^^ich  went  to  criminate  himself,  or  to  bring  him  to  dishonor  or 

<^^^«redit,  or  which  went  to  impeach  his  integrity  or  veracity.    There 

w^^  re  guards  thrown  around  a  juror,  which  the  court  would  not 

B>l^^er  to  be  removed,  or  broken  down,  so  as  to  expose  him  to  the 

ti^'Q^fta  of  reproach  or  ridicule.    But  he  contended,  that  this  proteo. 
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^8^r*'  ting  9fBi&a  could  not  by  aoy  possibility  b^  copstroed  iotp  a  rifhtto 
extract  from  a  juror,  bis  private  opinions  upon  any  subject  kfi  was 
called  upon  to  determine  ;  that  if  a  juror  has  made  use  of  any  ex- 
pressions unfavorable  to  the  accused,  which  show  partiality,  or  an 
undue  bias,  the  prisoner  musJt  prove  it  by  affidavit,  and  the  court  is 
bound  to  reject  him.    6  State  Trials,  59.    B  Jacob,  new  edition, 
577.     He  then  quoted,  Mr.  Justice  Foster,  Crown  Law,  7*  upon 
the  doctrine  of  challenges,  where  it  is  laid  down,  that  a  juror  may 
be  examined,  whether  be  is  a  freeholder  or  not ;  but  not  as  to  his 
dishonfpr  or  discredit,    [n  4th  Jlawkios,  399,  it  is  said  to  be  a  good 
cause  of  challenge,  if  a  JMror  has  declared  his  opinion  oa  the  guilt 
of  a  prisoner,  or  said  that  he  ought  to  be  hung,  or  the  like ;  tot 
these  declarations  being  susceptible  of  proof,  tKey  should  be  proved. 
The  same  doctrine,  he  observed,  was  laid  down  in  1  Salk.  158. 
Que  Cooke,  being  indicted  Ur  high  treason,  and  the  jury  called,  he 
offered  to  ask  the  jurors,  in  order  to  ehallenge  them,  if  they  had  not 
said,  he  was  guilty,  or  would  be  bung.    Et  per  cvrian*    Tbiis  is  a 
good  cause  of  challenge  ;  but  then  the  prisoner  must  prove  it  by 
witnesses,  not  out  of  the  mouth  of  a  juryman  ;  a  juryman  msy  ba 
examined  on  his  voire  dirCf  whether  he  bath  any  interest  jo  the 
cause,  or  whether  he  hath  a  freehold  ;  for  these  do  not  make  kim 
criminal ;  but,  said  the  court,  you  shall  not  ask  a  witness  or  jery- 
ro^n,  whether  he  had  been  whipped  for  larceny^  or  ever  cooMMtted 
to  Bridewell,  as  a  pilferer,  or  to  Newgale,  for  clipping  and  coining; 
or  whether  he  is  a  villain,  or  oudawed ;  because  these  would  ipake 
a  man  discover  that  of  himself,  which  tends  to  shame,  erim^  i^fii- 
my,  or  misdemeanor ;  so,  said  the  court,  it  is  in  this  case ;  the  ao^ 
swer  would  charge  him  with  misdemeanor,  or  misbebayiorf    Nov, 
if  a  prisoner  is  clearly  debarred  of  the  right  of  asking  these  quos* 
tipns,  where  the  party  has  made  use  of  these  expressions,  and  the 
prisoner  is  put  to  the  proof  of  them  by  witnesses,  surely  there  is  dp 
principle  in  the  common  law  which  goes  further,  and  says,  yoi^ 
may  purge  the  juror's  conscience,  and  make  him  jdedare  the  inteTf 
nal  operations  of  his  own  mind,  where  he  has  made  use  pf  iu>  such 
expressions.    The  Attorney  General  was  bold  to  say,  there  was  JHO 
such  principle  ever  laid  down  by  any  writer  of  the  criminal  law,  io 
the  country  from  whence  we  derived  our  system  of  juriaprudencCt 
or  io  any  of  the  common  law  courts  in  this  country.    Tba  oU 
common  law  right  of  peremptory  challenges  pro  eautdf  had  f99f 
been  deemed  a  sufficient  security  for  prisoners  in  this  State,  froi^  lit 
first  settlement  to  the  present  day,  and  be  never  heard  of  |U)y 
plaint  to  the  ooati^y.    He  admitted  that  tbe  ctm  of  Aaran 
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WM  BD  exception  to  the  contrary ;  there  the  jurors,  as  they  came  ^g^^' 
forward  to  be  sworn,  were  asked  and  interrogated  as  to  their  preju-  >^p^v^^/ 
dices  and  opinions  on  the  guilt  or  innocence  of  the  prisoner.     But      Stat« 
then  it  is  to  be  recollected  that  that  case  was  tried  in  a  federal  court,    jiijj^^ 
under  the  constitution  of  the  United  Slates^  which  was  not  governed 
by  cooimon  law  rules  and  principles,  but  by  those  arising  out  of  the 
spirit  and  meaning  of.  the  constitution  itself,  and,  therefore,  ought 
not  to  he  considered  as  a  binding  authority  in  a  State  court,  bound 
by  the  common  law,  and  go?emed  by  its  rules. 

1  have  given  the  arguments  in  this  casoi  for  and  against  the  mo- 
tion, the  best  consideration  in  my  power,  and  the  result  of  my 
opinion  is,  that  the  motion  for  a  new  trial  ought  to  be  rejected.    If 
ever  there  was  a  fair  and  impartial  mode  of  impaneling  jurors  for 
the  trial  of  offences  in  any  country,  it  surely  is  in  ours.    So  jealous 
ia  the  law  on  this  point)  that  it  will  not  even  trust  the  officers  of  the 
court  to  select  or  draw  their  names  out  of  the  jury  box,  but  inno- 
cence itself,  if  I  may  be  allowed  the  expression,  is  directed  by  our 
jury  Jaw,  to  draw  them  out  from  among  the  hundreds  of  freebdldera 
and  taxable  inhabitants,  whose  names  are  there  deposited.     The 
law  requires  that  a  child,  under  ten  years  of  age,  should  draw  out 
of  the  box,  the  jurors'  names,  one  by  one  singly,  which  is  handed 
to  the  sueriff  in  open  court,  who  reads  aloud  each  name,  which  is 
takeif  down  by  the  clerk,  and  is  inserted  in  the  panel  annexed  to 
the  venire.    These  are  the  men  directed  by  law  to  be  summoned 
by  the  sheriff,  to  sit  upon  the  trials  in  our  courts  of  justice.    By 
these  means,  every  possible  chance  of  a  sheriff  's  picking  a  jury* 
or  selecting  prejudiced  and  improper  men,  so  much  as  complained 
of  in  other  countries,  is  eotirely  removed.    Our  jurymen,  therefore, 
may  well  be  considered  what  the  law  says  they  ought  to  be,  Uberot 
€i  legdleM  homines.    When  such  men,  thus  chosen,  are  summoned 
into  our  courts  of  justice,  the  fiiir  presumption  of  law  is,  that  they 
bring  along  with  them  minds  free  from  partiality  and  undue  bias  ; 
predisposed  to  do  justice  to  their  fellow  citizens  accordmg  to  the 
laws  of  the  land,  and  the  evidence  which  may  be  produced  before 
tbem ;  and  it  would  be  a  high  misdemeanor  in  them,  after  bein^r 
tbua  selected  by  ballot  for  these  important  purposes  at  least  six 
months  before  the  setting  of  the  court,  to  form  hasty  opinions  or 
'^^og  prejudices  against  any  unfortunate  man  who  may  come  be* 
for^  tbemt  or  to  prejudge  the  case  of  any  one,  before  they  bad  fully 
Ji^flkrd  all  the  evidence  and  arguments  for  and  against  biro.    Where 
<u<  j^  expreaaioQa  are  made  nse  of  by  them  to  that  efiec^  they  are 
^W»TO(a4  mvortby  of  sittiof  upon  ao  solema  an  oceasion* 
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^^813***'  ^'^^™  *^**  ^'•'^  ®^  ^''^  subject,  il  is  easy  to  perceive  bow  tmicb  | 
the  courts  of  justice  are  bound  to  protect  and  defend  tbis  body  of  I 
men,  from  every  possible  imputation  which  may  be  cast  upon  their 
veracity,  their  honor,  or  integrity.  Jurors,  upon  such  occasions, 
should,  like  Csesar's  wife,  not  only  be  free  from  guilt,  but  even  from 
suspicion.  Under  these  circumstances,  for  the  court  to  peraiit  ju- 
rymen to  be  interrogated,  as  to  their  prejudices  or  previous  oploions 
upon  the  subject  matter  which  they  were  about  to  try,  before  they 
were  sworn,  would,  in  my  opmion,  be  the  strongest  evidence  of  in- 
jurious suspicions  against  them,  derogatory  to  their  honor  and  in- 
tegrity, as  honest  and  just  men. 

Let  me  a$k,  what  is  the  plain  and  obvious  meaning  of  such  kind 
of  interrogatories  ?    Is  it  not  telling  jurymen,  *'  you  are  such  a 
weak  or  wicked  set  of  men,  that  we  are  suspicioys  of  you  ;  we  are 
afraid  that  you  may  ha?e  come  to  court,  prejudiced  against  an  ao- 
fortunate  man,  whom  you  are  called  upon  to  try  ;  or  that  you  have 
prejiidged  his  case,  before  you  have  heard  the  evidence  for  and 
against  him,  and,  therefore,  we  wish  to  sift  and  find  out  your  sen- 
timents, before  you  are  sworn,  to  the  end  that,  if  we  do  not  like 
you,  we  may  challenge  you,  and  prevent  your  sitting  on  th^triaL** 
If  this  ia  not  the  intent  and  meaning  of  the  right  claimed  by  the 
counsel  for  the  prisoner,  in  the  present  case,  then  I  am  at  a  loss  to 
know  what  their  intent  and  meaning  is.     Such  a  mode  of  procee- 
ding, if  even  it  could  be  introduced  into  our  courts,  would,  in  my 
opinion,  be  subversive  of  the  very  ends  of  justice  t  for  every  jury- 
man,  by  having  such  ofiensive  questions  put  to  him,  would  have  bis 
passions  roused  to  indignation,  his  temper  ruffled  and  discomposed. 
Under  such  circumstances,  bis  mind  could  not  be  in  that  mild  and 
tranquil  state  which  is  essentially  requisite  to  a  fair  and  imparual 
trial. 

The  principle  contended  for,  appears  to  me  to  be  at  war  with 
those  of  the  common  law  ;  every  man,  by  those  rules,  is  supposed  to 
be  innocent,  till  his  guilt  is  made  apparent  by  due  proof;  and,  by 
parity  of  reasoning,  every  man  concerned  in  the  administration  of 
justice  is  supposed  unbiassed  and  impartial  till  the  contrary  is  made 
to  appear.    Now,  this  inquisitorial  system  is  bottomed  upoa  a  sup. 
posed  partiality  and  bias  on  the  part  of  a  juryman,  who  is  to  pass 
upon  the  trial  of  a  man  for  his  life,  without  any  previous  evidence, 
whatever,  to  prove  or  substantiate  such  partiality,  which  appears  to 
roe  to  be  contrary  to  the  wise  and  humane  principles  of  the  com* 
moo  law  above  alluded  to.     When  a  witness  is  called  upon  to  give 
testimony,  be  is  to  relate  facts,  and  never  to  give  an  opinion'^  upoQ 
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toy  subject,  unless  such  opioion  is  the  natural  and  fair  deduction,  ^^'^3^' 
or  result  of  previously  established  facts.  Yet,  according  to  the 
doctrine  contended  for  on  this  occasion,  a  juror  is  to  be  called  up. 
on  to  declare  whether  he  has  formed  any  opinion  upon  a  subject 
concerning  which  h^  has  never  heard  one  sentence  of  evidence 
,  offered.  • 

As  to  the  loose,  random  reports  of  the  day,  out  of  court,  they 
never  can,  nor  ought  to  be  thought  of  sufficient  consequence,  to 
merit  a  serious  consideration  in  the  sanctuary  of  justice.  If,  how- 
ever, any  man  summoned  as  a  juror,  should  be  so  lost  to  all  sense 
of  duty  and  shame,  as  to  form  a  hasty  opinion  upon  such  vague 
and  idle  reports,  and  to  express  it,  such  man,  upon  due  proof  of 
such  declarations,  should  be  rejected  as  unworthy  to  sit  upon  a 
trial,  where  the  life  of  a  man  is  concerned.  Indeed,  it  appears  to 
me,  that  such  a  conduct  would  not  only  be  highly  oflfensive  in  the 
eyes  of  God,  but  a  high  misdemeanor  in  law,  for  which  he  ought 
to  be  severely  punished.  j| 

Upon  looking  into  the  authorities,  I  do  not  find  a  single  cral  to 
support  the  doctrine  contended  for  in  support  of  this  motion,  nor 
ooe  dictum  of  law  to  warrant  it.    On  the  contrary,  the  very  cases 
quoted  in  support  of  the  motion,  seem  to  me  to  militate  strongly 
against  the  principle.     The  case  in  3d  Jacob's,  57G,  who,  by  the 
bye,  was  a  mere  compiler,  does  not  mention  his  authority, goes  fur- 
ther than  any  other  case  quoted  in  the  argument.     He  says,  '*  that 
a  juror  may  be  examined  as  to  any  thing  which  is  not  to  his  dis« 
honor  or  discredit.*'    These  words,  '*  any  thing,"  are  laid  hold  of 
Co  justify  the  principle  insisted  on ;  to  wit,  that  the  prisoner  has  a 
right  to  ask  the  question  of  a  juror,  whether  he  has  formed  any 
opinion  as  to  his  guilt  or  innocence.    But  this,  in  my  opinion,  is  a 
very  strained  construction  ;  for  the  words  "  any  thing,"  cannot 
mean  any  thing  legal  or  illegal.     So  wild  an  idea,  the  authof  never 
could  have  intended  to  lay  down  as  a  rule  of  law;  they  must,  and 
ou^ht  to  be  circumscribed  within  the  rules  of  law,  and  construed 
to  mean  any  legal  thing,  as  to  his  qualification  as  a  juror,  interest 
ia  the  event,  ^c,  or  such  like  legal  question,  which  may  by  the 
rules  of  the  common  law,  be  asked  of  a  juror.     The  very  excep. 
tioa   to  the  rule,  proves  the  reason  and  justice  of  this  construction  ; 
tbo  ^mords  are,  '*  any  thing  which  is  not  to  his  dishonor  or  discred« 
it*''        For  my  own  part,  I  scarcely  know  a  more  unjust,  dishonora- 
VAe«   ^or  discreditable  act,  than  for  a  man  concerned  in  the  adminis« 
\jraa.\ou  of  justice,  to  make  up  his  mind,  or  to  prejudge  a  case,  from 
idl^  mvaox  or  report,  before  he  has  heard  the  evidence.    Now,  a 
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^^813*'''  JOTynwrtf  after  be  »  drawn  and  impanelM,  and  comes  forward  ia 
■^^^^  ^  take  hie  teat  in  a  court  of  justicei  forma  a  cooalituent  branch  of 
StBtD  'uch  court ;  iodeed,  upon  matters  of  IHe  and  deaths  he  trthe  moat 
Bai^vvfn  ^'"P^^^^  member  of  the  court.  Any  interrogation  which  goea  to 
call  in  question  his  justice  or  iotegritj  as  an  impartial  jaror*  is^  ink 
my  opinion,  dishonorable  and  discreditable  in  the  highest  degTM ; 
which  shows  the  author  neter  intended  to  extend  the  principle  atf 
far  as  was  contended  in  the  argument.  Indeed  the  same  author,  in 
page  577,  etplains  himself  more  ftdly  and  clearly,  where  he  aays^ 
**  a  juror  may  be  exsmined  as  to  such  causes  of  challenge  which 
do  not  go  to  his  dishonor  or  discredit/'  Such  causes  of  challenge 
in  the  Ifast  paragraph,  must  mean  legal  causes  oi  challenge,  or  aucfir 
as  afS  within  the  rules  of  the  common  law;  and  thia  reconcilev 
and  explains  the  meaning  of  the  author.  Foster,  p;  7,  is  alsb  ytff 
clear  upon  the  same  subject,  and  laya  down  the  same  priociplearf 
4  Hawk.  309,  says,  **  if  a  juror  has  said  a  man  would  be  hung^or 
\  the  1^,  it  is  good  cause  of  challenge.".  No  man  ever  doubted  that 
'  fhis  wka  correct  law  ;  but  then  these  declarations*  musf  be  proved 
hy  affidavit.  Cooke's  case  in  Salk.  153,  is  the  last  I  shall  obaerrtf  . 
upon  ;  and  there  the  whole  law  is  very  clearly  laid'  down.  Ill  th«t 
case,  nearly  the  same  questions  were  proposed  or  oflbred  to  a  jtf^ 
ror,  which  were  pmpounded  in  tlie  ease  under  consideration'.  TiNi 
prisoner  offered  to  ask  the  juror,  if  he  had  not  said  he  was  guikj^ 
or  would  be  hung ;  but  was  slopped  by  the  court,  who  said,  iliia  ia 
a  good'  cause  of  challenge,  but  then  the  prisoner  must  prove  it  by 
witnesses,  not  out  of  ihe  mouth  of  a  juryman.  In'  the  concluatoo 
of  that  case,  the  court  further  said,  that  the  answer,  if  in  the  aAr-i^ 
niative,  would  charge  the  juror,  with  a  niisdemean<Mr,  or  miabeli^M 
vior,  and,  therefore,  would  not  suffer  the  question  to  be  naked. 

I  have  always  found  an  extreme  repugnance  againac  innovatittg 
on  the  principles  of  the  common  law,  all  of  which  appear  to  roe  tCP 
be  founded  in  wisdom;  Peremptory  challenges,  prtf  eotiitf,  have 
long  answered  the  ends  of  justice  in  this  country,  as  well  as  iw 
Great  €rritain,. from  whence  we  derived  the  etements  of  onr  legtt^ 
system^  and'  I  never  bean!  any  complaints  for  want^of  a  fa^  attd 
impartial  trial,  in  either  country,  while  the  rules  of  die  eottcaoa 
law  were  in  fbll  and  fair  operation. 

I  dread  innovations,  and  very  much  fear^  if  this  principle  ^thtn 
once  introduced  into  our  courts  of  justice,  it  would  be  productive  of 
more  delay  and  confusion,  than  most  men  are  aware  of.  Gounael 
at  the  inatigation  of  criminals,  would  confuse  and  woond  the  feel« 
inga-of  jurors,  by  irritating  qaeations ;  and  jurymeetOii  their 
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Wotild  claim  the  privilege  of  being  heard  in  explanation,  or  of  in-  ^'JbiS'^' 
iroducing  inritnesses  to  exculpate.     So  that  more  time  would  be 
lost  in  this  conflict  about  the  impartiality  of  jurymeta,  than  in  the 
investigation  of  the  merits  of  the  case^    In  the  coorse  of  such  a  g  c^/ij^g. 
conflict,  all  the  angry  passions  and  resentments  of  men,  would      Com. 
probably  be  enlisted ;  and,  in  the  end«  an  unfortunate  prisoner 
would  not  have  so  gdod  a  chance  for  justice  as  under  the  good  old 
common  law  mode  of  triaU 

I  am  aware,  it  wad  allowed  in  Aaron  Burr's  case,  but  all  the 
^orld  knows  the  delay  and  confusion  it  occasioned.     I  am  not  in 
the  least  disposed  to  call  in  question  the  determination  of  the  great 
legal  character  who  presided  on  that  trial,     t  know  he  stands  pre- 
eminent in  his  judicial  station  ;  but,  as  that  was  a  great  politipal 
question,  in  which  the  Union  was  divided  in  opinion,  and  parties  at 
the  time  ran  high,  his  anxiety  for  a  fair  and  impartial  trial  induced 
bim  to  go  great  lengths^     After  all,  this  was  not  a  case  which  was 
governed  by  the  rules  of  the  common  law,  but  by  the  prii 
the  federal  constitution,  and  the  learned  judge  made  his 
coDformably  to  those  principles.    I  cannot^  therefore,  consider 
6806,  however  highly  I  esteem  the  legal  character  of  that  enlightened 
judge,  as  an  authority  in  our  State  courts,  for  oflences  against  our 
State  laws.    For  all  these  reasons,  I  am  against  the  new  trial,  and 
think  the  motioh  should  be  dismissed. 


CONSTlTC'nONAL  COURT,  CHARLESTON,  JAN.,  181SI. 
FI.OBIAK  C.  Mey  v.  The  South  Casolina  Ihsuhancb  Company. 

^The  underwriters  refused  to  insure  *^  at  and  from^'  Amsterdam.  They 
afterwards  insured  *'  from"  Amsterdam.  It  is  the  custom  for  vessels  of 
a.  certain  tonnage  to  take  in  part  of  their  cai^o  at  Amsterdam,  and  the 
rest  at  the  Tezel.  The  vessel  sailed  from  Amsterdam;  but,  while 
lying  in  the  Texel,  waiting  for  cargo,  received  damage  from  bad  wea- 
tiier.  In  assumpsit  {or  general  average,  the  underwriter  was  held 
liable. 

This  was  an  action  to  recover  a  general  average  loss  on  a  policy 
of  ionurance,  underwritten  by  the  defendants.    The  state  of  the 
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^ 


HO  BREVARD'S  REPORTS  OF  DECISIONS 

^MX^  CMo  is  as  follows :  On  the  10th  February,  1907,  the  plaiotiff  pro* 
posed  to  the  defendants  to  underwrite  the  brig  William  and  Mary, 
which  had  arrived  at  the  Texel,  on  the  10th  November,  precediog, 
at  and  from  Amsterdam  to  Charleston,  which  proposition  was  re- 
jected, and  it  was  finally  agreed  on  between  the  parties,  that  the 
defendants  should  insure  the  vessel  from  *<  Amsterdam  only,"  and  a 
policy  was  accordingly  subscribed,  dated  the  Uth  February,  1807, 
covering  $8,000,  on  the  vessel,  at  a  premium  of  7  1-2  per  cent.    It 
appeared  in  evidence,  that  the  usual  course  of  the  trade  of  Amster- 
dam, is  for  the  vessels  of  the  burthen  of  the  William  and  Mary,  to 
take  in  part  only  of  her  outward  cargo  at  Amsterdam,  on  account 
of  the  shoals  which  lie  between  that  city  and  the  Texel,  and  (o 
proceed  to  the  Texel,   where  the  residue  of  the  cargo  is  received 
from  on  board  lighters,  which  are  sent  after  the  ship  from  Amster- 
dam.    That  the  brig  William  and  Mary,  partly  laden,  sailed  from 
before  the  city  of  Amsterdam,  on  the  25th  December,   1806,  and 
^rriv^ftjon  the  1st  January,  1807,  in  the  Texel  roads,  "  where  she 
^^HBJJPie  remainder  of  her  cargo,  which  was  sent  after  her  io  a 
^PRer,  from  Amsterdam."     That  on  the  2d  January,  a  pilot  came 
on  board  the  brig,  and  on  the  5th  she  was  ready  to  proceed  to  sea, 
with  the  first  favorable  wind.     The  wind  being  adverse,  the  brig 
was  delayed  until  the  13th,  **  when   the  captain  being  on  shore  on 
somo> business,"  a  tremendous  gale  arose,   which  subjected  the  brig 
to  great  injury,  in  her  hull  and  rigging,  which  were  finally  repaired, 
and  the  ship  afterwards   proceeded  on  her  voyage,  and  arrived  in 
safety.    For  the  expense  of  repairs,  &c.,  this  action  is  brought.     A 
verdict  was  found  for  the  plaintiff;  and  a  new  trial  i^noved  for  on 
the  following  grounds  :  1.  That  the  loss  stated  in  the  piainiifi*'8  de- 
claration was  not  covered  by  the  policy  on  which  the  action  is  (bun- 
ded, because  the  vessel  insured  had  not,  according  to  the  usage  of 
trade  of  Amsterdam,  proceeded  on  her  voyage  from  said  port,  and 
therefore,  the  risk  fVom,  had   not  commenced,  and  the  loss  being 
prior  to  the  commencement  of  her  return  voyage,  the  defendanxa 
were  not  liable  for  the  same.     2.  That  if  he  had  sailed  on  said  re- 
turn voyage,  and  the  risk  from  had  commenced,  then  that  fact  and 
the  evidence  in  the  case  substantiated  a  deviation   which  vacated 
the  policy.     Lastly,  that  the  verdict  was  against  law  and  evidence. 
CoLCOGK,  J.     In  determining  this  case,  it  appears  to  me  that  our 
enquiry  will  be,  what,  under  all  the  circumstances  of  it,  was  the 
intention  of  the  parties  to  the  contract  ?  •  For  this  intention,  when 
discoverable,  ought,  unquestionably,  to  be  the  polar  star  by  which 
the  court  should  be  governed.    In  this  enquiry,  the  fact  stated  in 
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llie  Vriof  that  the  iosured  endea?ored  to  procure  insurance  on  the      jsisT^ 
▼essel  both  at  and  frona  the  city  of  Amsterdam,  is  one  of  great  ]m«  s.^-v*^ 
portance,  because  it  must  necessarily  have  led  to  a  conversation  od«       Hey 
and  an  understanding  of  that  usage  which  is  relied  on  by  the  de-  g^  c.Ioi. 
fendants  as  proof  that  the  voyage  was  not  commenced.     But  be*      Cesk 
hre  I  proceed  further,  I  lay  it  down  as  clear  law,  on  the  authority 
ef  Marshall,  page  571 ;  «*  In  mercantile  cases  from  Lord  Holt's 
time,  and  in  policies  of  insurance  in  particular,  a  great  latitude  of 
construction,  as  to  usage,  has  been  admitted.    By  usage,  places 
come  within  the  policy,  which  are  not  within  the  words.     Usage 
explains,  and  even  controls  the  policy  ;" .  and,  says  Lord  Ellenbo* 
rough,  in  the  case  of  Kingston  v.  Knibbs,  *'  underwriters  are  bound 
to  take  notice  of  the  usage.*'     The  persons  about  to  perform  the 
voyage,  must  necessarily  have  known  it.     It  appears  that  it  is  the 
asage  for  vessels  of  the  burthen  of  the  William  and  Mary,  to  take 
in  a  part  of  their  cargo  at  Amsterdam,  and  the  rest  at  the  Texel ; 
this  was  stated  in  the  brief,  and  not  contradicted  ;  and  fHKer,  it  * 
was  proved  by  the  map  of  Bushing,  introduced,  showing  tR  pM^ 
pus  and  other  shoals  in  the  river,  to  be  such  as  could  not  be  passed 
by  a  vessel  of  her  burthen,  when  full  loaded,  and  it  is  a  fair  pre* 
•umption,  the  distance  of  the  voyage  considered,  and  there  being 
Bo  evidence  to  the  contrary,  that  she  was  to  bring  a  full  cargo.     It 
appears,  then,  that  the  parties  knew  that  this  vessel  would  take  in  a 
part  of  her  cargo  at  Amsterdam,  and  the  rest  at  the  Texel,  and 
that  the  underwriters  refused  to  insure  at ;  an  insurance  att  pro- 
tects a  vessel  while  loading  ;  they  knew  she  was  to  take  in  a  part  of 
her  load  at  the  Texel,  and  they  refused  to  insure  at ;  and  the  verdict 
would  have  the  effect  of  creating  a  liability,  which,  it  appears  to 
me,  the  defendants  expressly  intended  to  avoid.     The  conclusion  is, 
then,  in  my  humble  judgment,  irresistible,  that  it  was  the  under* 
standing  of  the  parties,  that  the  risk  should  not  commence  until 
the  vessel  set  out  on  her  homeward  voyage,  or  until,  as  it  is  ex* 
pressed,  she  broke  ground  bona  fide  intending  to  return.     But  what 
is  law  on  this  subject?  Marshall,  p.  615,  says,  «  Suffice  it  to  say, 
that  in  the  case  of  a  ship,  if  she  be  insured  from  a  place,  it  will  be 
sufficient  to  prove,  that  she  weighed  anchor,  or  broke  ground,  in 
order  to  sail  on  the  voyage  insured."    Now,  where  is  the  evidence 
that  this  vessel  broke  ground  to  sail  on  the  voyage  ?    It  appears  to 
me,  that  it  would  be  equally  just,  to  say,  that  the  underwriters,  in 
>uch  a  case,  would  be  liable  where  a  vessel  was  moving  from  one 
^harf  to  another,  for  the  distance  from  Amsterdam  to  the  Texel  is, 
'f^  my  opinion,  of  no  importance  in  the  case,  it  appearing  that  there 


Mt  BREVARD'S  REPORTS  OF  DECISIONS 

^^?^'  was  no  daog^  to  bo  appreheoded  ia  a  Ugb  Tesael«  and  that  in  fwl 
there  was  no  pibt  od  board  this.  I  consider  tbia,  then,  as  a  cue 
io^  which  I  am  imperatively  hound  to  say,  that  the  usago  must  cod- 
trol  the  policy ;  that  the  Tesei  and  Amsterdam  are  to  be  considered 
as  the  same  ;  and  that  the  parties  sa  intended  the  contract,  i  do 
not  consider  it  necessary  to  say  any  thing  on  the  second  grausd, 
beiog  dearly  of  opinion  on  the  first,  that  a  new  trial  shouU  be 
granted. 

NoTT,  J.    The  vessel  in  question  was  insured  from  Amsterdam 
to  Charleston  ;  she  took  in  part  of  her  cargo  at  Aioaterdam,  and 
then  moved  down  on  the  Zuyder  Zee  to  the  Texel,  where  tbe  re* 
mainder  of  the  cargo  was  brought  in  lighters.    Afler  the  caifo 
was  all  on  board,  and  the  vessel,  in  nil  respects,  ready  for  seOt  she 
was  prevented  from  sailing  by  adverse  winds,  and  at  length  a  vio* 
lent  storm  arose,  by  which  she  was  destroyed.    It  appeals,  that 
between  Amsterdam  and  the  Tezel,  are  dangerous  sboaH  ovef 
ge  ships  fully  laden  cannotpass;  the  method  pursued  \^ 
therefore,  was  according  to  the  usual  course  of  thai  trade* 
A  verdict  has  been  found  for  the  plaintiff  against  the  underwriters ; 
and  this  is  a  motion  for  a  new  trial  on  the  ground,  that  the  risk  had 
not  commenced  until  the  vessel  had  left  the  Texel.    It  is  conteodeA 
that  a  voyage  is  never  begun  until  the  cargo  is  all  on  board,  and 
tbe  vessel  ready  for  sea,  and  has  actually  broke  ground  for  her  final 
departure!  and  with  a  view  to  pursue  her  voyage ;  and  aa  this  wa» 
not  done,  and  could  not  be  done  uoti!  she  arrived  at  the  Texel,  she 
was  constructively  at  Amsterdam,  and  that  the  voyage,  and  of  course 
the  risk,  had  not  commenced  until  she.  had  set  sail  from  the  Texel* 
The  general  rule  of  law,  unquestionably,  is  as  laid  down  by  de- 
fendant*8  counsel,  but  whether  the  custom  and  usage  of  hia  par- 
iticular  trade  does  not  form  an  exception  to  that  general  rule^  ia  the 
point  to  be  determined  ;  and  in  order  to  decide  this  point,  we  must 
first  obtain  a  correct  statement  of  facta.    In  the  first  place,  then, 
it  is  a  fact,  that  the  Texel  and  Amsterdam  are  a  considerable  di»» 
tance,  probably  more  than  a  hundred  miles,  from  each  other.    In 
tbe  second  place,  that  this  vessel  had  lefl  Amsterdam,  with  a  view 
of  pursuing  her  voyage  to  Charleston,  subject  to  such   nec^saaiy 
delay  only  as  must  have  taken  place  at  the  TexeL    In  the  third 
place,  k  is  admitted  that  this  is  the  usual  course  of  trado  at  that 
place ;  and  in  the  fourth  place,  that  there  is  no  inconsiderable  risk 
in  the  navigation  between  Amsterdam  and  the  Texel.     So   that 
from  these  facts,  the  following  questions  arise :  1.  Can  two   places 
.so  far  distant  from-each  other,  be  considered  prima  /ocie,  either  ia 
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law,  or  io  fact,  the  saoM  1    And  cao  a  vessel  lying  at  ooe,  be  con-  ^^^^' 
fiidered  as  lying  at  the  other  t    2,  Is  a  veaseU  under  such  circuin-  ^^^^^"^^ 
stBoces,  to  be  considered  as  having  comnnenced  her  voyage  ?     3.       May 
Does  a  policy,  insuring  a  vessel  from  Amsterdam  to  Charleston,  g  ^'  .^^ 
embrace  the  risl^  between  Amsterdam  and  the  Texel  7  . 1  appro.      Com. 
beiu),  that  if  tbese  questions  were  put  to  any  person  of  plain  coni« 
0900  understanding,  whose  mind  was  not  fettered  by  technical  dis. 
tioctioos  and  legal  auhtleties»  he  could  not  hesitate  to  sa^  that  prima 
facie^  the  Texel  is  not  to  be  considered  as  a  part  of  the  port  of 
Amsterdam,  and  that  the  voyage  bad  commenced,  and  of  course 
ihe  risk^  from  the  time  she  broke  ground  at  Amsterdam.    If  there 
ia  aaj  usage  or  custom  to  rebut  this  prima  facie  presuinption,  it 
ahould  have  been  proved.     The  vessel  had  actually  left  Amsterdam 
foe  the  purpose  of  pursuing  her  intended  voyage,  for  she  did  not 
intend  to  return  there ;  and  although  she  had  not  all  her  cargo  on 
hofLrd,  yet.  if  this  was  according  to  the  usual  course  of  that  trade, 
tb«»  underwriters  must  be  bound  by  it.    Suppose  the  usualjpourse 
of  trade  from  Charleston  to  Ldndon,  was  by  Halifax,  and  there?  td^ 
take  in  a  part  of  the  cargo ;  would  not  a  vessel  insured  from 
Charleston  to  London,  be  considered  as.  having  commenced  her 
vqyage  before  she  arrived  at  Halifax,  and  would  not  the  insurers  be 
liable  for  any  risk  between  the  two  places  7    I  should  have  no  doubt 
of  it ;  custom  and  usage  must  govern  in  such  cases.    An  uuder> 
writer  is  bound  to  take,  notice  of  the  usages  of  trade.    Park.  309. 
If  there  had  been  any  evidence  to  shew,  that  according  to  mercan- 
tile custom  and  usuge,  or  in  the  understanding  of  mercantile  men 
engaged,  iq  this  trade,  that  the  Texel  was  considered  as  a  part  of 
the,  pqrt  of  Amstesdamt  and  that  the  risk  should  be  calculated  only 
firom  that  place,  I  should  think  the  verdict  ought  to  be  set  aside. 
Such  evidence  certainly  could  have  been  produced,  if  it  existed* 
afi4  as  none  such  was  offered,  I  presume  the  fact  is  not  sa    With 
rei^d  to  the  case  of  Dennis  and  Williams,  8  N.  Y.  T.  R.,  the 
court  says,  that  as  to  the  inception  of  the  voyage  by  sailing  from 
the  port  of  Savannah,  or  from  Cockspur,  it  depends  on  the  ^tio 
amnu>f  or  honajide  intention  of  the  party.     That  she  left  Savan- 
Bah,  for  a  temporary  purpose,  dis^nct  from  the  voyage.    In  the  pre« 
sent  case  she  left  Amsterdam,  not  for  a  temporary  purpose,  distinct 
from  the  voyage,  but  for  the  purpose  of  pursuing  her  voyage,  a 
part  of  which  voyage  was  from  Amsterdam  to  the  Texel.     The 
questioni  with  all  its  circumstances,  has  been  submitted  to  a  jury, 
and  I  see  no  ground  to  set  aside  their  verdict.     YUe  1  Camp.  500^ 
m  note*  Kingston  v.  Knibbe. 


»*  BREVARD'S  REPORTS  OF  DECISIONS 

^g^'*'      Brevabd,  J.     The  defeodants  insured  the  plaintiff's  brig  lironi 
s^PN,^^^^  Amsterdam  to  Charleston.     The  brig  sailed  on  the  voyage  insured 
M«f       from  Amsterdam,  and  arrived  in  a  few  days  afterwards  attheTexel, 
S.  C.  Ins.  ^  ^^^^^  island  at  the  mouth  of  the  Zuyder  Zee,  divided  from  the 
Com.      continent  by  a  narrow  channel,  through  which  most  ships  pass  to 
Amsterdam,  where  she  took  in  part  of  her  cargo.     The  harbor  of 
Amsterdam,  though  one  of  the  largest  in  Europe,  and  one  of  the 
safest,  has  *a  bar  at  the  entrance  of  it,  over  which  large  vessels 
cannot  pass  without  being  lightened.     It  was,  therefore,  necessary 
to  send  on  from  Amsterdam  a  lighter,  with  the  part  of  the  cargo 
which  was  taken  in  at  the  Texel.     The  brig  was  delayed  at  the 
Texel  some  days,  by  adverse  winds,  and  before  she  set  sail  thence 
on  her  voyage,  encountered  a  violent  gale,   which  did  her  consi- 
derable  injury.     She  was  afterwards  repaired,  and  then  proceeded, 
and  arrived  in  safety  at  the  port  of  destination.     The  present  ac- 
tion was  brought  for  the  expenses  of  repairs,  dfc,  in  consequence 
of  the  injury  stated,  and  a  verdict  was  found  for  the  plaintiff.   The 
motion  before  this  court  is  for  a  new  trial,  on  the  ground,  that  the 
)os8  which  happened  was  not  a  loss  within  the  spirit  and  true  mean- 
ing of  the  policy  in  question,  and,  therefore,  not  recoverable ;  be- 
cause the  vessel  insured   had  not,  according  to  the  usage  of  trade 
at  Amsterdam,  proceeded  on  her  voyage  from  Amsterdam,  and  the 
risk  had  not  commenced   when  the  injury  happened.     It    is  very 
clear  that  the  risk  was  not  begun,  if  it  can  be  considered  that  the 
vessel  had  not  broke  ground,  as  it  is  termed,  or  set  sail  on  her  in- 
tended voyage  before  the  injury  occurred.     But  unless  Amsterdam 
and  the  Texel  can  be  considered  as  the  same  place,  quoad  hoCt  the 
voyage  certainly  was  begun  from  the  sailing  of  the  brig  from  the 
harbor  or  port  of  Amsterdam.     There   was  no  evidence  of  any 
usage  of  trade,  from  which  a  conclusion  can  be  drawn,  that  a  voy. 
age  from  Amsterdam-commences  from  the  departure  of  the  ship, 
not  from  her  setting  sail  from  the  harbor  of  Amsterdam,  but  from 
her  departure  from  the  Texel,  after  having  received  her  full   cargo 
from  lighters,  sent  on  after  her  to  the  Texel,  for  that  purpose.     It 
seems  to  be  the  usual  practice,  arising  from  necessity,  for  vessels 
of  considerable  burthen  to  take  in  part  of  their  cargo  at  the  Texel ; 
but  it  does  not  thence  follow,  that  the  voyage  may  not,  nevertheless, 
begin  from  the  time  of  breaking  ground  in  the  harbor  before  the 
city  of  Amsterdam.     Stopping  to  take  in  part  of  the  cargo  at  the 
Texel,  may  be  considered  as  an  ordinary  occurrence,  in  the  usual 
course  of  the  voyage,  and  in  the  course  of  trade  in  that  place.     1 
Burr.  348.    2  Bos.  and  Pal.  481.    For  any  thing  that  appears. 
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ihe  lighter  might  have  belonged  to  the  brig,  or  was  employed  by  the  ^^SV"'** 
master  to  attend  the  brig  to  that  parlicular  place,  in  the  prosecution 
of  the  voyage.  If  so,  the  whole  cargo  wad  actually  received  at 
Amsterdam,  and  the  detention  at  the  Texel  was  for  the  necessary 
accommodation  and  convenience  of  the  assured,  in  consequence  of 
adverse  weather.  Some  stress  was  laid  in  the  argument  on  two 
collateral  circumstances  which  were  mentioned  ;  one  was  the  re- 
ceipt of  one  Hamilton,  at  the  Helder,  for  some  necessary  articles 
for  the  use  of  the  brig,  and  the  other  was,  that  the  captain  of  the 
brig  was  on  shore  at  the  lime  when  the  injury  to  the  brig  happened  ; 
but  both  of  these  events  might  take  place  as  well  during  a  voyage 
as  before  its  commencement.  I  regard  them,  therefore,  as  imma- 
terial  in  this  case.  It  has  also  been  said  in  argument,  that  unless 
the  voyage  commenced  from  the  Texel,  it  was  a  deviation  to  go 
there  ;  this  is  a  non  seguiten :  for  it  appears  to  be  a  going  and  stop- 
{»ing  io  the  direct  course  of  the  voyage,  and  according  to  the  usual 
course  of  the  trade  of  the  place.  The  brig,  it  appears,  was  war* 
ranted  safe  at  the  Texel,  at  the  time  the  insurance  was  effected, 
but  nothing  can  be  thence  inferred  to  shew  that  the  adventure  was 
hot  to  begin  at  another  place.  From  all  these  considerations,  my 
opinion  is,  that  the  injary  from  which  the  loss  in  question  happened^ 
took  place  during  the  voyage  insured,  and  not  before  its  commence- 
fneot,  and,  therefore,  1  cannot  consent  to  set  aside  the  verdict  which 
the  plaintiff  has  obtained. 

GsiHKE,  J.     The  question  here  is,  what  shall  be  a  departure 
from  Amsterdam,  within  the  meaning  of  the  policy.     The  general 
iaw  on  this  subject  is  very  plain,  for  it  is  laid  down  in  Molloy* 
255,  that  if  a  ship  is  insured  from  a  port,  the  insurance  does  not 
commence  until  the  voyage  is  begun,  so  that  the  insurer  is  not  lia- 
ble for  a  loss  in  port ;  but  if  she  once  breaks  ground,  though  driven 
back  into  port,  the  insurer  is  liable  for  a  loss,  for  the  voyage  was 
be^ua.     Magens,  speaking  of  the  risk  on  the  body  of  a  ship,  says^ 
<l)«it  it  depends  on  the  form  of  the  policy  which  is  very  variable 
an  d   depends  upon  the  inclination   of  the  insured,  sometimes  the 
ri^-Jk  commencing  from  the  beginning  to  load,  or  from  and  after  her 
^xr-ival  at  the    port   abroad,  or  from  the  departure.      1  Magens, 
An«     Marshall,   173,  mentions  the  same  variableness  for  the  com- 
niencement  of  the  risk,  and  adds  that  when  the  insurance  on  a 
ship  18  from  a  port,  then  if  any  accident  happens  to  her,  the  insu- 
rers are  not  answerable,  for  the  risk  does  not  commence  till  she  set 
sail    on  her  departure  from  the  port ;  and  again,  he  speaks  more 
de6a  itively  whea  he  says,  that  according  to  the  doctrine  of  Lord 
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^813^'  Mansfield,  in  Cowper,  607,  if  the  ship  get  under  way  with  intent 
to  proceed  on  the  voyage  insured^  the  warranty  has  been  complied 
with ;  for  it  does  not  require  that  she  shall  absolotely  leave  her 
port  of  departure,  but  only  get  under  way  with  intent  to  proceed. 
Marshall,  261.     To  test  this  case  by  the  law  above  quoted,  wo 
must  attend  to  the  facts.     The  vessel,  it  appears,  had  arrived  safe 
in  the  Texel,  upon  which  the  plaintiff  applied  to  the  defendants  to 
underwrite  her  at  and  from  ;  this  they  refused^  but  agreed  to  takef 
her  from  Amsterdam  only.    The  vessel  accordingly  proceeded  up 
to  the  city  and  unloaded   her  cargo.     She  then  took  in  part  of  ber 
return^ cargo,  and  left  the  city  of  Amsterdam  with  boats  following 
her  with  the  remainder.     It  appeared  that  she  watiof  such  bartbea 
that  she  could  not^take  in  the  whole  of  her  loading  at  the  city  on 
account  of  the  shoal  called  the  Paropus,  which  she  was  obliged  to 
pass  over  half  laden  ;  and  it  was  moreover  proved,  that  this  was  , 
the  usage  of  the  trade  of  that  port.     After  having  taken  in  the  rest 
of  the  loading  at  the  Holder,  the  captain  obtained  the  necessary 
clearances,  shipped  a  pilot,  and  was  completely  ready  for  sea. 
The  evidence  also  showed  that  he  was  delayed  for  several  days  af- 
ter this,  by  contrary  winds,  and  that  before  he  could  put  to  ses»  a 
storm  arose,  which  occasioned    the  accident  for  the  repairs  of 
which  this  action  is  brought.    It  has  been  argued  for  the  defen* 
dants,  that  when  the  vessel  left  Amsterdam,  she  was  not  ready  for 
her  voyage,  and  that,  therefore,'  the  risk  could  not  commeace  at  that 
time.    Marshall,  178.     That  afterwards,  when  all  things  were  pre* 
pared  for  the  voyage  at  the  Helder,  the  risk  had  not  coronaeacod/ 
for  she  had  not  set  sail  on  her  departure,  that  she  did  not  eroQ  gel 
under  way  with  intent  to  proceed,  therefore  the  wlirranty  had  not 
been  complied  with.    Abbott,  186.    To  which  it  has  been  replied, 
that  when  she  left  Amsterdam,  she  got  under  Way  with  intent  to 
proceed  on  the  voyage  insured  ;  that  the  warranty  of  a  policy  does 
not  require  that  she  shall  absolutely  leave  her  port  of  departure,  but 
only  get  under  way  with  intent  to  proceed.    Cowp.  607.      Mar- 
shall, 261.     That  having  done  so,  whether  she  Was  loaded  or  not, 
WAS  immaterial  to  the  defendants,  because  the  policy  was  on  the 
body  of  the  vessel ;  whenever,  therefore,  she  quitted  Amnterdani, 
the  warranty  immediately  attached.     2.  That  she  had  conformed 
to  the  usage  of  trade  in  that  port,  in  falling  down  to  the  Helder,  to 
take  in  the  remainder  of  her  cargo ;  that  the  defendants  were 
bound  to  know  the  usage  of  trade  of  that  port,  and  that  the  insured 
is  not  bound  to  explain  the  nature  of  it  to  them ;  that  since,  there- 
fore, the  vessel  complied  with  the  ordinary  usage  of  trade  of  thai 
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t»oit,  the  wnranty  attadied  opon  iwr  ai  soon  as  A^  was  ready  1^  ^sST** 
MB ;  for,  hanog  left  Amsterdam  with  intentioD  to  take  m  the  reM  >,^%.''*^ 
of  ber  cargo  according  to  the  usage  of  Chat  trade,  aa  soon  m  aha      Jli^y 
was  oomplelely  equip|»ed  for  sea,  she  must,  in  'Construction  of  law,  ^  ^'  |^^ 
fee  eoRSHiered  aa  haying  |iroceeded  from  Amsterdam  to  (he  UeMer,     -OraL 
with  intent  to  prosecute  the  voyage  ;  chat  if  she  oeuid  have  takea 
in  the  whole  of  ber  cargo  at  the  city,  and  had  fhen  gone  down  teu 
the  Helder,  been  detained  by  adverse  winds,  and  ttvat  the  accident 
bad  then  happened,  the  nnderwrilers  would  be  liable.    I  will  ob» 
serve,  that  the  defendants  in  this  case,  had  left  little  or  nothing  to  con* 
stFuction,  for  they  have  made  use  of  words,  by  which  it  appears}  that 
fhey  meant  to  give  a  deffinite  signification,  and  exclusive  eapression 
of  f be  warranty  they  entered  into.    They  have  not  barely  said  from 
Amsterdam,  but  they  have  annexed  the  word  only. 

Tbey  have  not,  as  is  usual,  declared  the  insurance  from  the  port 
of  Amsterdam,  but  have  restricted  their  intent  and  meaning,  by  the 
precise  expression,  from  Amsterdam  only.  Had  they  used  the 
words,  «  port  of  Amsterdam,"  then*  such  expression  might  have  \ 

given  rise  to  another  view  of  the  case,  and  in  which  it  would  hava 
been  necessary  to  have  considered,  what  was  the  port,  and  how  far 
h  extended.  But  ewpressio  tti^iu9^  eH  eaclutio  aUerius ;  as  tbey 
have  particularly  declared  that  they  will  undertake  to  insure 'this 
vessel  from  no  other  place  whatever,  than  from  Amsterdam  only, 
they  have  exeluded  themselves  from  such  usual  construction  aa 
might  have  been  put  on  their  warranty,  if  it  had  been  from  Awh  • 
■serdam  generally.  They  canncvt,  therefore,  travel  out  of  their 
own  -record,  and  say  by  Amsterdam  only,  we  mean  when  you 
Ao«kld  have  been  completely  prepared  for  sea,  and  that  you  had 
actually  set  sail,  with  intent  to  leave  your  port  of  departure.  This 
would,  indeed,  be  not  only  extending  a  very  liberal  construction  to 
contracts,  but  would  in  my  opinion,  in  such  a  case  as  this,  vary  the 
risk  most  materially. 

The  insured  wish  to  be  insured  from  Amsterdam  )  why  ?  because 
the  vessel  would  have  to  encounter  the  risk  of  passing  the  shoals 
between  the  city  and  the  Helder,  and  would  be  obliged  by  the  usage 
of  that  trade,  to  lie  at  the  Helder  for  some  time,  until  she  could 
take  in  the  rest  of  the  cargo.  And  was  there  no  risk  in  lying  there 
for  that  purpose,  during  the  months  of  December  and  January  ; 
the  result  shows  that  there  was  a  risk,  since  she  was  damaged 
while  she  lay  there  at  anchor,  ready  for  sea.  If  there  are  such' 
ribks  between  the  city  and  the  Helder,  and  during  the  time  she  lay 
therei  is  it  not  the  most  natural  conclusion  from  the  expression  of 
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^^la!^  ^'^  ^^^  word0i  aod  the  specificfttions  theroof,  that  they  meaitt  t9 
s,^^-^^  ioaure  tbia  veaael  againet  all  risks  after  she  had  left  the  city  of  Am- 
llejr      aterdam  7    Now  this  I  consider  aa  odo  of  the  cases,  whereia  as 
8.  cT*  Ins.  ^'^i^^  ^°^  Marshall  have  saidi  the  commencement  of  the  risk 
GoBL      Tariesy  and  in  which  the  terms  made  use  of  are  to  be  condutire  as 
to  the  nature  of  the  contract.    In  this  case,  I  do  think  the  defen* 
.danta  have  ao  tied  up  themselves,  that  they  have  left  nothing  to 
coDStructioni  and  by  which^  in  my  opinion,  they  are  bound.   It 
nay  be  argued  that  the  word  atdy  should  be  applied  to  explain  the 
intention  of  the  defendants,  limiting  their  warranty  fram^  and  ez« 
eluding  the  risk  at ;  to  which,  I  reply,  that  if  such  bad  been  their 
iotentiouf  there  was  no  occasion  to  add  the  word  onZy,  because  if 
they  had  said  *<  fron\  Amsterdam,"  it  would  have  aa  much  excluded 
the  warranty  at,  as  if  they  had  said,  we  take  this  policy  from  Am« 
aterdam,  but  not  at.    But  considering  that  they  must  or  ought  ro 
have  known  the  usage  of  thia  trade,  the  addition  of  the  word  oaly 
after  Amsterdam,  gives  it  the  force  and  efficacy  of  commencing 
the  risk  when  she  quits  the  city.    I  shall  take  no  notice  of  the 
ground  of  deviation  insisted  on  by  the  defendants,  because  where  a 
▼easel  complies  with  the  usage  of  a  port,  there  can  bono  deviation, 
to  discharge  the  insurers  ;  they  must  prove  that  the  departure  was 
voluntary ;  that  the  course  of  the  voyage  pursued  by  the  captain 
waa  not  the  usual  one,  and  that  the  deviation  was  not  warranted  by 
any  necessity.    As  they  have  not  proved  any  of  these  points,  the 
charge  of  deviation  must  fall  to  the  ground.    I  am  of  opinion*  up- 
on considering  the  whole  circumstances  of  this  case,  and  seeing 
that  the  defendanta  have  laid  down  the  rule  by  which  they  meant 
lo  be  guided  in  their  contract,  that  the  verdict  is  right,  and  that  there 
moat  be  oo  new  trial. 


Le  Bliilo. 
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CONSTITUTIONAL  COURT,  CHARLESTON,  MAT,  1818.  ^^^ 

The  Statb  v.  Fbanois  Ls  Blano. 

The  testimony  of  an  infant  of  seven  years,  corroborated  by  circumstances 
held  sufficient  to  justify  a  conviction  of  a  capital  ofibnce.  The  credi- 
bility of  such  witness  is  properly  left  to  the  jury*  In  rape,  any  the 
least  penetration  is  snfkient  Qyere^  if  the  evidence  of  emknon  Iw 
aecessaiy  ?  the  &ct  properly  left  to  the  jury. 

Motion  for  a  new  trial. 

The  defendant  lo  this  case,  was  fonnd  guilty  of  carnal  knowledge 
of  an  in&nt,  under  the  age  of  ten  years,  contrary  to  the  statute. 
The  material  witness,  was  the  child,  an  infant  little  more  than  seven 
years  old,  at  the  time  the  charge  is  laid.    It  appeared  in  evidence, 
Ifaat  several  days  elapsed  before  she  disclosed  any  of  the  circum- 
stances stated  in  her  evidence ;  and  not  then,  till  she  was  charged 
fay  her  mother,  who  discovered  blood  on  her  linens  with  having  had 
connection  with  a  man»  and  closely  questioned  as  to  the  circum* 
stances.     She  then  pointed  out  the  prisoner,  as  the  offender,  and 
bis  bouse,  as  the  sccyie  of  the  offence.    It  was  also  proved  by  the 
physicians,  that  both  were  sufiering  under  the  same  disease.     Op* 
p<ised  to  this  evidence,  were  the  facts  of  the  child's  not  complain- 
ing of  the  injury,  till  a  considerable  time  aAer,  as  well  as  the  ctr- 
comstances  under  which  the  narrative  from  her  was  obtained;  the 
tiflie  of  day,  between  the  hours  of  two  and  five  o^clock  in  the  aAer. 
11000,10  August,  and  the  public  situation  in  which  the  outrage  was 
charged  to  have  been  perpetrated ;  her  inconsistency  in  declaring  to 
the  magistrate  that  she  cried  out,  and  in  deposing  in  court,  that  she 
did  not    A  witness  for  the  prisoner,  deposed,  that  on  that  very 
day,  which  he  was  enabled  to  ascertain  from  cercumstances,  having 
been  examined  by  the  magistrate,  soon  after  the  alleged  occurrence, 
be  was  at  the  house  of  the  prisoner,  at  the  very  time  the  prisoner 
was  charged  with  the  commission  of  the  crime,  and  that  nothing  of 
that  sort  took  place.    The  child  deposed  also  to  an  attitude,  viz. 
that  she  stood  up  with  her  legs  between  his,  and  he  sat  down. 
She  also  stated  that  he  did  not  move  her  from  the  floor. 

The  court  charged  the  jury,  that  the  testimony  of  the  mother 
suid  father,  which,  beyond  the  circumstances  of  the  child's  disclo- 
fiure,  was  only  a  repetition  of  her  narrative,  was,  if  they,  the  wit- 
woio  bdiefedy  in  law,  confirmation  of  the  diild's  evidenoe. 
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^^£V"*'  T!^^^  they  were  not  bouod  to  believe  the  prisoner's  witness,  thon^ 

^_^^^^^  uncontradicted,  bat  might  exercise  their  discretion,  as  to  the  weight 

State      his  evidence  was  entitled  to.     That  if  they  thought  the  child  had, 

Lb  Bkiie    ^  delivering  her  testimony,  forgotten  from  het  embarrassment,  her 

real  attitude,  they  were  at  liberty  to  take  that  into  consideration ; 

and  that  it  was  probable  the  magistrate  was  mistaken,  when  be  sta* 

ted,  that  the  child  had  said  before  him  that  she  cried  out,  as  his  at. 

^  tention  was  not  probably  drawn  particularly  to  this  point    He 

charged  also,  that  the  least  degree  of  penetration,  coupled  with 

emission,  was  a  consummation  of  the  crime*    These  appear  to  be 

the  material  facts,  but  this  is  not  given  as  a  full  or  minute  statement 

of  the  evidence.    A  motion  is  made  for  a  new  trial,  on  the  foUew« 

ing  grounds* 

1.  Because  the  verdict  is  without  sufficient  evidence  on  the 
part  of  the  Stale,  and  contrary  to  the  evidence  offered  for  the  da- 
fendant. 

3.  Because  the  verdict  is  contrary  to  law,  inasmuch  as  upon  all 
the  evidence  in  the  case,  it  appeared  that  even  supposing  an  assault 
to  have  been  committed  on  the  infant,  with  the  intent  of  canally 
knowing  her,  the  crime  was  not  conmiittad  ;  and,  in  the  attilu4e  to 
which  she  deposed,  was  impracticable. 

3.  Because  his  honor  the  judge  misdirected  the  jury  in  liis  chaigi^ 
in  the  several  particulan  mentioned  in  the  brief. 

4.  Because  the  verdict  was  ia  other  respects^  coatrarjr  to  law 
and  evidence. 

Liixrcs,  and  SiKons,  for  the  raotioo. 

NoTT,  J.  In  a  case  of  this  nature,  I  am  not  disposed  to  s^ 
more  than  iseuficieat  to  justify  the  opinion  I  am  about  to  gifie.  .1 
think  the  law  was  fairly  stated,  and  the  hc^  fiiirly  sabmitted  to  the 
jury,  by  the  presiding  judge,  and  I  do  not  see  any  good  g mnad  lo 
set  aside  the  verdict  The  oaiy  grounds  relied  upea  lor  a  new  trial* 
which  appear  to  be  entitled  to  consideration,  are,  1.  That  it  ia 
paying  too  much  regard  to  the  lestimony  of  a  child  of  nine  years 
old,  to  suffer  that  alone  to  deprive  a  man  of  his  lile.  2.  AidiaiitMig 
it  to  be  true,  the  act  was  not  so  far  accomplished  as  to  constitme 
the  offence  for  which  the  defendant  is  indicted. 

With  tegard  to  the  firat  point,  it  bebnged  to  the  jury  to  judge 
whether  she  was  of  sufficient  character  and  diacratioa  to  dsaerse 
Cfediu  And  unless  such  evidence  is  to  be  considered  sufficient,  ao 
person  can  ever  be  convicted  of  this  offence ;  for  the  patient  is  iha 
only  person  by  whom  it  is  to  be  expected  that  the  penon  can  he 
idemified.    The  aommisswn  of  the  fact  on  so  yevBg  aaulyeeltsa 
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in  a  great  measure  wsoeptible  of  proof  from  other  circumstances,  ^g^'** 
And  in  the  present  cose,  the  testimony  of  the  child  is  strongly  cor. 
roborated  by  circumstances-,  both  as  it  relates  to  the  person  and  the 
fact. 

First,  with  regard  to  the  person,  her  saying  it  was  a  barber's 
shop ;  pointing  out  the  defendant  at  once  as  the  man  ;  the  descrip* 
tioo  of  the  closet  where  the-  offence  was  committed,  which  she 
coo  Id  not  have  known,  if  she  had  not  been  there ;  the  disease  be* 
ing  found  on  him  which  had  been  communicated  to  heri  and  tiie 
consistency  of  her  story,  so  often  related,  are  circumstances  which 
could  hardly  have  conspired  to  support  a  fabricated  tale. 

With  regard  to  the  fact,  the  corroborating  circumstances  are 
equally  strong.  That  an  unlawful  connection  was  attempted,  may 
be  inferred  from  the  disease  which  she  contracted  ;  for,  although  it 
is  admitted  that  the  infection  may  be  communicated  without  carnal 
intercourse,  yet,  such  a  thing  is  not  to  be  presumed  ;  and  when 
this  fact  is  relied  on  only  as  a  circumstance  to  strengthen  her  testis 
mony,  it  cannot  fail  to  have  that  efiect.  Th*e  lameness  which  was 
immediately  observed  by  the  mother,  and  the  stains  upon  her 
clothes,  although  not  absolutely  conclusive,  are  certaihiy  strong 
corroborating  circumstances.  J  am»  tberefora,  satisfied  with  th^ 
v«r4iiet» 

With  regard  to  the  witness,  who  pretended  be  waa  io  compapy 

with  the  defendant  at  the  time  the  transaction  is  said  to  have  taken 

place,  and  the  other  testimony  r^ed  upon  to  weaken  the  evideiice 

on  the  part  of  the  prosecution,  it  belonged  to  the  jury  to  dttside; 

ftod  I  do  not  feel  aatborised  to  say  they  have  not  decided  eorreoily. 

But  dd.  It  is  said  that  the  act  was  apt  so  completed  ae  to  eonsli* 

tmia  the  offenee,  and  that  there  could  not.ha? e  been  a  awffieient  pen^ 

etrslion*     It  is  laid  down  by  all  writers  an  crimiaal  lawi  that  tha 

Jeaal  penetration  is  sufficient*     The  child  herself  has  proved  thora 

vraa  sows  penetratioa.     The  doctors  all  concur  that  some  pene* 

iratian  may  ha  eiected  on  a  subject  aa  smaM  as  this,  and  if  itmighl 

be^  the  lameness  aibrde  a  preaumption  that  sufficient  force  was 

O0«d  for  dHtt  purpose.    Th^  marks  upon  her  clodias  strengthen  tlia 

preaumpCion,  that  it  actually  did  take  place.    In  Russiu's  case,  1. 

JE^sMt,  498,  it  la  said,4ia  passage  was  so  narrow  that  a  finger  eouU 

not  be  introduced ;  ye^the  fhct  was  left  to  a  jury,  wba  found  tba 

deAedaot  gwity.    All  the  jodgea  held,   that  H  was  properly  relet- 

rod  to  the  jury,  and  refused  ta  set  aside  the  Terdtat*    I  presuana, 

that*  in  that^ase,  the  peaetration  was  no  greater  than  in  this,  and 

#!•  ftata aaghtto  faafo haaoi aatbay  ware» left  to  a  JQn^« 
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^'^wr'*'       *''•   WiHkm  Pritchard  proved,  that  if  the  fetlocks  be  pitk 

^^^  ^  viously  rotten,  the  vessel  could  not  be  hove  down  ;  if  she  was  not 

Bcdiioto  &  sound,  a  heavy  tarf^  would  start  the  fiittocks ;  he  was  doubtful  if" 

Morrison  gbe  could  perform  her  voyage  in  good  weather. 

WnifaM-       Mr.  Williana  Prhchard,  Jr.,  swore,  that  he  repaired  the  Jeha, 

^^-       ctkolked  her  all  over,  aad  sheathed  her  ;  put  a  breast  and  a  stem 

hook  in  her  ;  three  timbers  forward  were  rotten  ;  told  Captain  Hod* 

son»  the  plaintiff,  that  the  repairs  to  make  her   seaworthy  would 

amount  to  more  than  she  was  worth  ;  the  witness  did  not  open  her; 

did  not  examine  her  critically ;  advised  Fludson  to  have  her  opened; 

he  refused,  ^ying  he  had  gone  one  voyage  in  her,  and  would  gtr 

anothm* ;  about  the  bend,  one  good  and   two  rotten  timbers  wnbin, 

rn  the  length  of  six  feet ;  saw  aboat  fivetiaffbeFS,  two  bad,  the  othen 

not  sound  ;  if  she  bad  been  his,  be  would  not  have  repained  her, 

because  the  repairs  wanted  would  come  to  more  in  the  end  tbao  she 

was  worth  ;  he  told  Hudson  she  was  not  fit  to  repair^  she  was  too 

bad  a  vessel ;  he  told  the  witness  to  sheath  her,  and  do  what  be 

told  him,  and  that  was  all  he  had  to  do ;  judged  she  was  not  fit  to 

repair  from  h^r  bows  and  midsliip  ;  be  could  see  her  beams  were 

not  good ;  bis  repairs  amounted  to  9500  {  he  Itfrnished  all  Che  le^- 

pairs  ^  was  asked  to  sheath  her,  and  nothing  more. 

The  defendant's  ground  of  defence  was  unseaworchinesa,  which 
the  ieitimony  above  has  completely  proved.     The  judge  changed 
the  jury,  that  the  vessel  was  not  only  unseaworthy,  but  that  the 
ship  carpenter  told  the  plaintiflT  so  when  he  sheathed  her.    Thalt 
this  was  a  warranty,  which  not  being  complied  with,  vacated  the 
policy.     The  jury,  however,  fi^ond  for  the  plaintiff  the  anounA 
claimed)  and  this  motion  for  a  new  trial  is  made,  because  ffiey 
found  a  verdict  contrary  to  evidence^  to  law,  and  his  honor's  cbanrge. 
[N.  B.  It  also  appeared  that  the  vessel  was  afterwards  soM  for  a 
laige  sum,  and  was  piit  to  service.] 
Pbioiaau»  fifr  the  nootion.    FsAetea,  and  Hatiiii»  •eonfru. 
CoLcoGK,  J.    In  this  case  I  am  conetmined  to  difier  froui  my 
brethren,  and  to  tay  that  in  my  opinion  a  new  trial 'ifHooM  (pot  be 
ifranted*    It  appears  to  me  thatthe  oase  vests  enthnly  on  a'iiMti«r 
of  ihcl,  wliioh  was  determined  by  the  verdict  of  ^the  jury*     The 
question  was  on  the  sea-worthiness  of  the  vessel,  and  this  fa  taot  a 
definite  term.     It  appears  it  is  to  he  considered  in  relatton  l«>  the 
voyage  and  cargo.     It  is  true,  says  Mershall,  that  there  are  diflereni 
degrees  of  sea->worthiness ;  otio  ship  may  fiiirly  lie  ihooglit  eapaiile 
of  performing  a  given  voyage,  and  may,  to  a  common  intent,  he 
deemed  sea- worthy,  with  relimaoe  to  that  voyagOt  dbc    If  Misr* 
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timtion  is  particularly  called  for*  the  infured  is  bound  to  diiclose  ^^^^^ 
truly  what  he  knows  on  the  subject.     Put  provided  the  ship  be  in  ^^^^^^ 
a  cooditioM  to  encounter  the  ordinary  pc  riis  of  the  intended  voyagCi  nnrinon  A 
it  is  unnecessary  to  communicate,  unsought  for,  a  circumstance,    Monrisoa 
which,  if  disclosed,  might  have  the  effect  of  enhancing  the  pre.    wiuiua* 
mtum.      Now  the   testimony  of  the    witness,  who  spoke  most      ton. 
of  the  badness  of  the  vessel,  goes  to  support  the  position  that 
the  vessel   was  competent  to   the   performance  of  the  voysge* 
Her  springing  aleak  was  an  inclusive  circumstance  ;  and  the  other 
injuries  may  have  originated  from  her  striking  on  the  bar«    Furtheri 
it  appears  that  she  was  afterwards  sold,  and  put  to  use,  which  goes, 
in  some  degree,  to  contradict  the  survey  token  in  Wilmington.     At 
aJI  events,  if  the  evidence  was  contradictory',  or  doubtful,  it  was  the 
province  of  the  jury  to  decide  on  it ;  and  they  having  done  so,  1 
am  not  disposed  to  disturb  the  verdict.    I  am,  therefore,  against  the 
motion. 

Smith,  J.  The  brig  John,  commanded  by  Captain  Joseph  Hud- 
son, was  insured,  together  with  freight,  $2500,  at  7  per  cent.,  on, 
the  25th  April,  1806,  by  the  plaintiffs,  on  a  voyage  from  Charleston 
to  Sl  Domingo.  She  sailed  from  the  port  of  Charleston  on  the 
30th  of  April,  1800,  and  on  her  voyage  the  weather  was  pleasant. 
She  shortly  after  sailing  sprang  aleak,  and  on  the  third  day  had 
eighteen  inches  water  in  the  hold.  The  leak  increased  so  much, 
that,  notwithstanding  two  pumps  were  constantly  employed,  they 
were  forced  to  bear  away  for  Wilmington,  the  nearest  port,  for 
safety ;  where  she  underwent  a  survey,  was  condemned,  and  sold. 
The  survey  stated,  that  on  ripping  up  her  ceiling,  they  found  that 
the  roost  of  her  futtock  timbers  were  rotten  ;  some  of  the  beams 
sprung,  and  their  ends  rotten ;  tho  limbers  on  each  side  rotten, 
and  many  broken.  That  they  found  the  hull  much  decayed,  and 
generally  in  such  bad  condition,  that  she  appeared  to  have  kept  to* 
geiher  from  her  sheathing  and  hangin^nees.  Several  witnesses 
thought,  with  great  management  and  good  weather,  she  might  have 
performed  her  voyage,  but  none  of  them  say  that  she  was  seawor- 
thy. Mr.  Pritchard  said  she  was  not  worth  repairing,  and  that  he 
told  Mr.  Hudson^  one  of  the  plaintiffs,  so,  who  replied,  he  must  re- 
pair her,  which  was  all  he  had  to  do.  And  this  witness  said  be 
found,  as  well  as  left,  some  of  her  main  timbers  rotten. 

To  grant  a  new  trial,  must  be  interfering  with  the  question  of 
fact  tried  by  the  jury,  whether  this  vessel  was  seaworthy  or  not. 
Ihe  Court  have  the  power  to  grant  a  new  trial,  even  upon  matter 
of  fact,  and  set  aside  the  verdict,  when  they  think  the  jury  have 

Toi.  nx.  44 
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Om^M^  not  ftimd  aecordiDg  to  the  factB  in  evidence  before  them.    Thb 

y^t\^0>^^  power,  tbo  court  wid  exercise  with  much  caution.     But  where  the 

Hndfon  A  fc^^^  io  favor  of  a  new  trial,  are  so  strong  as  they  appear  in  tfais 

Monrifott  ^996^  it  seems  to  moi  that  a  new  trial  ought  not  to  be  refused. 

William-       This  ship  was  so  rotten,  that  she  would  scarcely  bear  waAing 

from  Charleston  to  Wilmington  in  fine  weather ;  leaking  to  such  a 

degree,  that  two  pumps  could  not  keep  way  with  it.    On  a  sanrey 

■ha  was  found  so  rotten  as  to  be  totally  unfit,  five  days  after  she 

sailed,  to  pursue  her  voyage,  and  was  only  kept  together  by  her 

sheathing  and  hanging  knees ;  and  all  this  pretty  well  known  to 

one  of  the  insured  before  he  efiected  the  policy. 

There  is  in  every  insurance,  whether  on  ship  or  goods,  an  im* 
plied  warranty  that  the  ship  shall  be  seaworthy  when  the  rbk 
commences ;  that  is,  that  she  shall  be  tight,  staunch  and  strong. 
Marsh.  868.  It  is  impossible  to  say  that  this  ship  was  tight,  stanoeb 
and  strong,  when  she  was  only  hanging  together  by  her  sheatbisg 
and  upper  knees,  and  must  have  gone  to  pieces  in  the  first  mode* 
rate  gale.  Every  ship  at  the  time  of  insurance  must  be  able  to 
perform  the  voyage,  unless  somo  external  accident  should  bappeo ; 
and  if  she  have  a  latent  defect,  wholly  unknown  to  the  parties, 
that  will  vacate  the  contract,  and  the  insurers  are  discharged. 
]^ark.  288. 

According  to  this  rule  of  law,  the  evidence  is  wholly  on  the  side 
of  the  defendant.    No  external  accident  happened.    No  high  wind 
or  rough  seas  occurred,  to  produce  the  leaky  state  in  which  the 
vessel  was  lound  immediately  aAer  she  sailed.    On  the  contraiy,  it 
was  in  evidence  that  the  weather  was  pleasant,  and  that  no  acci« 
dent  happened  which  could  have  caused  the  leak.     Then  it  must 
lesult  as  an  undeniable  inference,  that  it  arose  from  some  hteot  de« 
iect.     But  this  inference  is  unnecessary,  as  it  was  in  pitiof,  that 
she  was  very  rotten,  and  unable  tnereby,  to  perform  her  voyage^ 
and  this  defect  known  to  one  of  the  insured.     I  am  for  a  new  trial* 
BBBVARn,  J.    New  trials  are  granted  for  the  purpose  of  attain, 
ing  real  justice.    Where  there  is  a  reasonable  doubt,  approaebiog 
to  certainty,  that  justice  has  not  been  done,  and  that  to  sufier  tKf 
verdiot  to  stand,  would  be  permitting  injustice,  a  new  trial  ou^t  ta 
be  granted,  <*  which  is  no  more  than  hearing  the  cause  mors  d^li« 
berately  tried  by  another  jury.'*    It  is  in  the  discretion  of  the  court 
to  grant  or  refuse  it.     But  this  discretion  must  be  judicial,  and  doI 
arbitrary.    It  must  be  guided  by  the  nature  and  circumstances  of 
the  case,  and  directed  with  a  view  to  the  attainment  of  justice. 
la  the  present  case,  it  appears  very  clear  to  mot  that  juaticd  hmm 
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not  beeD  done.    The  veidici  appears  to  me  so  decidedly  againtt  an  ^f^^ 
o?eii>eariog  weight  of  OTideQce,  that  it  may  be  easily  diacenied  at  .^^^^^^^^^ 
ooce,  that  the  jury  either  were  mistaken,  or  were  InflueDced  bj  Ilodion  A 
passion,  prejudice  or  partiality.    It  is  true  there  was  evidence  on   **<>"™«» 
both  sides,  and  that  it  is  the  privilege  of  the  jury  to  determine  the   Willisai 
credibility  and  weight  of  evidence,  and  decide  on  facts.    But  if 
the  strength  and  weight  of  evidence  is  obviously  against-  their  ver* 
diet,  it  induces  a  well  founded  apprehension  that  the  jury  have  fiU« 
len  into  some  mistake,  or  have  been  misled  by  their  passions  or  pro* 
judices ;  which  will  furnish  sufficient  cause  for  awarding  a  new 
trial    Under  these  impressions,  my  opinion  is,  that  the  verdict 
ooght  to  be  set  aside,  -and  a  new  trial  granted. 
NoTT,  J,,  concurred  with  Brbvasd,  and  Smith,  Js. 
Bat.  J.    The  point  submitted  by  the  brief,   was  the  seaworthU 
ness  of  the  brig  when  she  sailed.    The  judge,  in  bis  report,  statee, 
that  the  vessel  sailed  from  this  port  on  the  first  of  May,  and  that  on 
the  third  day  afterwards  she  was  obliged  to  bear  av^ay  for  WiL 
mtogton,  North  Carolina,  where  she  was  condemned  as  nnseawor- 
thy.    That  from  the  protest  of  the ,  captain  and  mariners,  it  ap- 
peared she  sprung  aleak  in  contrary  currents,  and   fresh  and  ad- 
verse breezes,  on  the  third  day  after  she  left  Charleston,  which 
obliged  them  to  bear  away  for  Wilmington.    But  they  were  all-  of 
opinion  she  was  seaworthy  when  she  sailed.    That  a  survey  was 
had  upon  her  at  Wilmington,*  and  the  surveyors  were  of  opinion 
that  she  was  unfit  for  sea ;  that  some  of  her  timbers  were  brokeUf 
others  rotten,  and,  upon  the  whole,  they  were  of  opinion  aha  waa 
not  seaworthy  when  she  left  Charleston.    William  Pritchard,  aen., 
and  several  other  witnesses,  in  Charleston,  proved  that  a  vessel  with 
sacb  defects  might,  in  good  weather,  have  performed  a  voyage  to 
St.  Domingo,  where  she  was  bound ;  that  many  vessels  are  con- 
demned as  not  seaworthy,  and  ftave  afterwards  been  repaired^  and 
performed  their  voyage.    William  Pritchard,  Jr.,  swore  he  had  re- 
paired her  in  1800,  or  1807 ;  that  he  hove  her  down,  and  sheathed 
aod  caulked  her ;  that  he  put  in  breast  and  stem  books,  and  three 
timbers  in  her  bow,  in  the  place  of  some  which  had  been  rotten ; 
that  he  told  Captain  Hudson,  who  commanded  her,  that  to  repair 
Ler  thoroughly  would  cost  more  than  she  would  be  worth  when  re- 
paired ;  but  that  he  still  thought  from  the  work  he  put  on  her  she 
waa  fit  for  a  voyage  to  Savannah ;  said,  however,  if  the  vessel  had 
been  his,  he  would  not  have  repaired  her ;  his  bill  amounted  to  five 
hvndred  dollars.    It  a{^eared,  also,  that  she  had  brought  a  heavy 
load  of  mahogany  from  St.  Domingo,  shortly  befi>re  she  had  been 
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^m!^*  put  into  Mr.  Pritchard's  hande:    The  judge  further  reports*  that 

■^^_^^_^^^,  as  there  was  evidence  for  and  against  the  sea- worthiness,  he  lefl  it 

Hudeon  <fc  to  the  jurj  to  find,  as  they  thought  the  weight  of  the  testimony  pre. 

Morrison  ponderated,  and  the  jury  found  for  the  plaintiff  one  thousand  do). 

William-   lars.     From  the  foregoing  report,  it  is  very  evident,  that  there  was 

'^°*       a  good  deal  of  evidence  on  both  sides,  which,  I  think,  the  presiding 

judge  very  fairly  left  to  the  jury,  under  all  the  circumstances :  and 

they  have  found  a  verdict  for  the  plaintiff.     The  question  for  our 

consideration  now,  is,  shall  this  verdict  be  set  aside,  and  a  new 

trial  granted,  or  not  ? 

I  am  well  aware,  that  it  is  extremely  difficult,  if  not  impractical 
ble^  to  lay  down  any  absolute,  general  rule,  about  granting  new 
trials,  which  would  not  be  liable  to  exceptions  ;  perhaps,  those  least 
liable  to  them,  are  cases  in  which  some  known  rule  of  law  is  vio- 
lated  by  their  verdict,  or  where  the  principles  of  evidence  are  al- 
together disregarded  by  the  jury,  or,  at  least,  so  far  lost  sight  of  as 
to  have  little  or  no  influence  on  their  decisions.  In  all  such  cases, 
it  would  be  the  duty  of  the  court,  in  the  exercise  of  its  legal  dis- 
cretion, to  direct  new  trials  with  a  view  to  the  attainment  of  the 
ends  of  justice,  and  to  render  the  decisions  of  our  courts  conatsteot 
with  the  principles  of  law  and  evidence. 

But  where  a  case  turns  principally,  if  not  entirely,  on  matters  of 
fact,  or  on  evidence  within  the  province  of  the  jury,  and  no  rule  of 
law  is  violated,  or  principle  of  evidence  disregarded,  it  appears  to 
me  to  be  the  duty  of  the  judges  to  support,  rather  than  to  set  afloat, 
the  verdicts  of  juries.     And  this  doctrine  is  strongly  supported  by 
the  case  of  Howe  and  Granville,  in  7  Mod.  1 17,  where  a  new 
trial  was  denied  after  verdict,  there  being  evidence  on  both  sides. 
Also,  in  the  case  of  Ashley  v.  Ashley,  2  Str.  1442,  where  the  judge 
who  tried  the  cause,  which  was  on  a  note  for  £5000,  supposed  to 
be  forged,  certified  that  the  weight  of  evidence  was  with  the  plain* 
tiff,  and  he  thought  the  jury  would  find  for  the  plaintiff,  but  they 
found  for  defendant.    Et  per  curiam :  As  there  was  evidence  on  the 
part  of  defendant,  the  jury  are  the  proper  judges  which  scale  pre- 
ponderates.   It  cannot  be  said  to  be  a  verdict  against  evidence,  and, 
therefore,  the  court  refused  to  grant  a  new  trial.     So  in  the  esse  of 
Smith  y.  Huggins,  et  dL  ibid,  142,  the  same  rule  was  laid  down* 
and  new  trial  denied,  though  there  was  but  weak  evidence   for 
the  plaintiff,  and  the  chief  justice  summed  up  strongly  for  the  de- 
fendant. 

On  a  motion  for  a  new  trial,  in  an  action  by  the  owner  of  tha 
snheritanee  for  Diakiog  a  dam  across  an  ancieat  water  Goaiae»  Um 
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judge  who  tried  the  cattie,  certified  that  six  witnesses  were  eza*  C€m,Cami^ 

•  1813* 

mined  at  the  trial,  on  each  side :  that  the  jury  found  for  the  de.  ^p^^,^ 

feiidant,  which  was  against  his  opinion  :  but  thai  be  cuuld  not  take  Hadton  A 

upon  himself  to  say  it  was  a  verdict  against  evidence,  because  there  MorriMn. 

>  was  evidence  on  both  sides  ;  so  a  new  trial  was  refused.     1  Will.    William- 

22.     2  Morg.  Essays,  52.  ^^ 

Mr.  Justice  Foster  agreed  to  the  propriety  of  setting  aside  ver. 
diets,  where  juries  find  against  evidence,  and  even  though  there  be 
A  contrariety  of  evidence,  where  it  greatly  preponderates  against 
the  verdict.  But  in  ail  cases  where  the  evidence  is  nearly  in  equi- 
librio,  he  declared  he  should  always  think  himself  bound  to  have  re* 
^ard  to  the  finding  of  the  jury,  for  '*  ad  qiuBstionem  fadi  respon* 
dent  jurataresJ*  In  such  a  case,  it  is  not  the  province  of  the  judge 
to  determine,  it  ought  to  be  left  to  the  jury.  Tri€d8  per  Pais^  447. 
2  JMorg.  Essays,  66.  Also  in  the  case  of  Swain  v.  Hall,  3  Will. 
45,  Lord  Chief  Justice  Wilmot  lays  h  down  as  a  settled  rule,  that 
where  verdicts  have  been  given  contrary  to  evidence,  or  where 
there  has  been  no  jevidence  to  support  them,  the  court  will  grant 
new  trials.  But  if  there  has  been  a  contrariety  of  evidence,  the 
courts  have  never  granted  new  trials,  notwithstanding  the  judge« 
before  whom  the  cause  has  been  tried,  hath  been  of  opinion  that 
tbb  strength  and  weight  of  the  evidence  was  against  this  verdict. 
In  the  present  case,  his  lordship  adds,  there  was  a  contrariety  of 
evidence,  and  although  I  am  still  of  opinion  that  the  weight  of  the 
evidence  was  with  the  plaintiff,  yet,  I  disclaim  any  power  to  con- 
trol this  verdict  of  the  jury,  who  are  the  legal,  constitutional  judges 
of  the  fact.     So  a  new  trial  was  refused.    2  Morg.  Essays,  100. 

After  these  strong  cases  upon  this  point,  it  appears  to  me,  it 
would  be  a  waste  of  time  to  quote  more,  though  many  more  might 
be  quoted  to  the^ame  import.  They  will  go  to  prove  clearly  that 
in  all  cases  where  there  is  a  contrariety  of  evidence,  or  where 
there  is  evidence  on  both  sides,  or  where  it  is  in  equilihrio,  the  court 
i^ever  will  invade  the  province  of  a  jury,  but  leave  matters  of  fact 
to  them,  as  the  constitutional  judges  of  facts. 

What  was  the  great  leading  fact  in  the  case  under  consideration  ? 
Why,  the  seaworthiness  of  the  brig  John,  at  the  time  she  sailed. 
What  was  the  testimony  for,  and  against  this  important  fact? 
Why,  the  master  and  mariners  swear  she  was  seaworthy  when  she 
jailed,  but  she  sprang  aleak,  and  obliged  them  to  bear  away  for 
Wilmington.  On  the  other  hand,  the  surveyors  who  viewed  her 
state  and  condition,  after  her  arrival  in  Cape  Fear  River«  swear  she 
MTsit  not  seaworthy.    Other  witnesses  were  examined,  who  reside 
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^^U*^  in  Charleston,  some  of  whomsweaiv  that,  ia  tboiropinioD.  the  brig 

..^r^^^i^^  was  not  seaworthy;    others  swear,  that,  in  their  opinion, she  might 

Faber,eea{.  have  performed  a  voyage  in  fair  weather,  and  that  she  had  been 

Baldrick.    ^^^^^f  repaired  before  she  sailed.    Is  it  not  then  very  evident,  that 

there  was  a  great  contrariety  of  evidence  in  this  case  1    Sarely 

there  was.     And  is  it  not  equally  evident,  that  there  was  evidence 

on  both  sides  7    This  is  equally  clear  and  evident. 

But  it  may  be  said,  the  weight  of  the  testimony  seemed  to  be  in 
equilibrto,  and  what  was  the  result?  The  jury,  to  whom  it  was 
very  fairly  submitted,  have  considered  and  judged  of  it.  They 
have  said  the  scale  preponderated  in  favor  of  the  plaintiffs,  and  they 
have  found  81000  in  their  favor.  .  Shall  this  court  then,  under  all 
the  circumstances  of  the  ease,  say  the  jury  did  wrong,  and  set 
aside  their  verdict  ?  If  they  should  do  so,  in  my  opinion,  the 
judges  would  become  the  triors,  instead  of  the  jurors.  The  sea* 
worthiness  was  a  matter  of  fact  for  the  jury,  and  not  for  the  court; 
and  as  the  jury  have  decided  the  case  by  their  verdict,  I  am  against 
disturbing  it,  and  think  it  should  remain  at  rest.  AW  the  foregoiog 
authorities  are,  I  think,  clear  upon  the  subject,  and  fully  justify  ma 
in  this  opinion. 
New  trial  granted. 
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The  court  win  not  grant  a  new  trial  on  the  ground  of  parol  evidence  di^ 
covered  since  the  trial.  In  a  case  depending  entirely  on  evidence,  the 
verdict  will  not  be  di6tuil)ed,  if  there  be  conflicting  and  doubifbl 
mony. 


Chetcs,  for  motion.    Cxoss,  cyntra* 

C01.00CK,  J.    A  motion  for  a  new  trial  is  made  in  this 
the  following  grounds,  viz.     1.  That  the  plaintiflT's  ease  rested  up. 
on  the  uncorroborated  evidence  of  one  witness,  who  testified  ikw* 
tively  to  a  fact  which  occurred  nearly  thirty  years  ago,  when  tke 
witness  was  a  girl,  viz.  to  the  sale  and  delivery  of  the  molbar  off 
^  negioes  in  dispute }  whereas  endenee  was  g(v«n  oa  ifae  pwt  •£ 
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tho  derendanty  that  the  plaintlflT's  intestate  acknowledged  to  the  de-  ^^0^3*^' 
fendant's  witness,  a  few  years  before  his  death,  that  he  had  bor-  ^^^^^^.^^ 
rowed  the  mother  of  the  negroes  in  question,  and  not  purchased  F8ber,e(ai. 
her  from  defendant's  father ;  and  this  fact  was  also  acknowledged         Y*. 
by  the  wife  of  the  plaintiflT^s  intestate,  and  confirmed  hy  her  omit* 
ting  the  mother  of  the  negroes  in  question,  when  she  made  out  and 
remrned  the  inventory  of  her  husband's  personal  estate,   which 
was  done  upon  her  oath,  as  administratrix.     2.  Upon  the  ground 
of  misdirection  of  his  honor  the  judge,  as  in  his  charge  to  the  ju- 
ry, he  told  them  that  the  testimony  of  Mrs.  Brown,  the  daughter 
of  Baldrick,  who  gave  evidence  against  her  interest,  was  to  be 
preferred  to  the  acknowledgment  of  Martin  himself,  and  his  wife, 
as  proved  by  the  witness  entitled  to  the  highest  credit  introduced 
by  the  defendant    3.  Upon  the  ground  of  additional  evidence  ha- 
ving been  discovered  since  tne  trial,  very  important  and  material  to 
the  defence  in  this  case. 

As  to  the  first  ground,  it  depends  altogether  on  facts,  which  it  is 
the  province  of  the  jury  to  decide,  and  on  which,  in  my  judgment, 
they  have  correctly  decided. 

On  the  second  ground,  all  that  the  presiding  judge  could  have 
itkteoded  to  say,  it  is  presumed,  was,  that  the  testimony  of  the 
daughter  was  more  circumstantial,  and  more  worthy  of  credit,  than 
the  other  witness.  He  could  not  hbve  intended  to  weigh  the  testi- 
mony in  legal  scales,  for  it  was  not  susceptible  of  this. 

On  the  third  ground,  I  need  only  say,  that  this  court  has  uui« 
formly  refused  to  consider  this  as  any  ground  for  a  new  trial ;  and 
in  00  case,  which  I  can  conceive  of,  would  I  ever  grant  a  new  tri« 
al  on  the  discovery  of  parol  evidence  after  the  trial.  I  am,  there- 
fore against  the  motion. 

Smith,  J.  This  was  an  action  of  irover^  for  negroes,  that  had 
been  claimed  by  the  plaintiff  *s  intestate,  upwards  of  thirty-two 
years.  The  case  depended  entirely  on  matters  of  fact,  and  the 
weighing  of  evidence,  which  belonged  exehisively  to  the  jory^ 
and  they  found  a  verdict  for  the  plaintiff*.  I  see  no  reason 
why  that  verdict  should  be  set  aside.  I  am,  therefore,  agamst  the 
new  trial. 

BbbtaIrd,  J.    From  the  report  of  the  judges  who  tried  this 

cause,  I  am  of  opinion,  that  it  turned  altogether  on  the  evidence  of 

Keta  which  (he  jury  were  authorized  exclusively  to  decide  on.     In 

4f9ciding  on  the  facts,  the  credibility  of  the  witnesses  was  necessa- 

'^jjy  involved,  and  this  was  a  subject  entirely  for  the  jury.    There 

gMi  evidence  on  bodi  sides.    If  I  h^d  been  of  the  jory,  I  shook! 
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^813*^'  probably  bave  been  puzzled  bow  to  find,  aod  moat  probably  wootf 

^_^^ ^^^,,  have  found  as  tbey  did.     The  motion  ought,  therefore,  lo  be  refused^ 

FthcT^tU.      Bat,  J.     From  the  report  of  the  presiiding  judge,  it  appeured 

^^'.       that  the  deceased,  Mr.  Martin,  intermarried  with  a  daughter  of  Mr. 

Baldyck,  the  father  of  defendant,  sometime  in  the  year  1776. 

That  a  Mrs.  Brown,  sister  of  Mrs.  Martin,  proved  that  soon  after 

the  marriage,  Mrs.  Martin's  father  bought  a  negro  wench,  named 

Nancy,  the  mother  of  the  negroes,  or  mulattoes,  in  question,  and 

sold  them  to.  Mr.  Martin,  the  intestate,  for  j&IOOUold  currency,  and 

that  they  remained  in  Martin's  possession  till  the  day  of  bis  deatb, 

which  was  sometime  in  the  year  1803;  that  she,  Mrs.  Brown, saw 

Mr.  Martin  pay  some  money  to  Mr.  Baldrick,  lii^i  fatber.ia-law,  for 

the  wench,  among  which  was  some  hard  money. 

The  defence  set  up  by  defendant  was,  that  his  father  only  lent 
the  negroes  in  question  to  Mr.  Martin  ;  and  that  he  neither  sold 
them  to  Mr.  Martin,  nor  gave  them  to  his  sister,  but  loaned  them 
till  he  should  call  for  them.     For  this  purpose,  he  called  one  Hen* 
drickson,  who  swore,  that  in  the  year  1792,  he  heard  Mr.  Martia 
say  his  father-in-law  bad  only  lent  him  these  negroes.    Mrs.  Hen- 
drickson,  the  wife  of  the  last  witness,  swore  that  she  heard  Mrs. 
Martin,  in  the  year  1708,  say,  that  her  father  had  only  lent  her  tbe 
wench  Nancy.     Dr.  Lynah,  was  family  physicran  to  Martin,  aod 
attended  the  wench  when  sick.    Martin  always  paid  him  for  his  aU 
tendance  and  medicine ;  always  thought  she  was  Martin's  pro- 
perty ;  Jacob  Martin  was  very  intimate  in  the  family  of  Martia ; 
did  business  for  him  in  his  life  time,  and  for  Mrs.  Martin,  after  hia 
death  ;  never  beard  him,  or  Mrs.  Martin  say,  the  negroea  beboged 
to  Baldrick's  estate  ;  always  thought  they  were  Martin's,  and  does 
not  think  Martin  would  have  kept  negroes  in  his  possession  be- 
longing to  any  one  else ;  be  died  wealthy,  worth  •90,000.    The 
judge  further  states  in  his  report,  that  he  submitted  this  case  to  the 
jury,  to  determine  from  the  evidence  on  which  side  the  scale  pre- 
ponderated, and  the  jury  found  for  the  defendapt. 

It  appears  to  me,  that  the  jury  exercised  a  very  proper  discretioa 
in  this  case  in  finding  a  verdict  for  the  defendant  Mrs.  Brown, 
who  was  a  member  of  the  family  of  old  Mr.  Baldrick,  and  who  ta 
fact  was  swearing  against  her  own  interest,  very  clearly  proves  a 
sale  on  tbe  part  of  Baldrick  to  bis  son.in-law,  Mr.  Martin,  so  long 
ago  as  the  year  177G,  and  also  a  possession  afterwards  till  the  day 
of  Martin's  death,  in  1803,  a  period  of  27  yearn.  This  possession 
is  also  proved  by  two  other  witnesses. 
The  defence  aet  up  in  this  case,  *«  that  it  was  a  loao,"  has,  si  lbs 


6t9i  blush,  a  very  qtteationable  aspect ;  beoause  it  is  hardly  to  be  ^^^y^^ 
pmmnodt  fbat  if  the  weneb,  Nauej,  bad^  as  vlleged^  really  been      ^  ^ 


loaned  to  Mr.  Martio,  wbeo  he  was  first  married,  and  probably  id  {|h^DB4^ 
aieoder  ekeamstanetSi  that  Mr.  Baldr iekt  Ike  leodarr  woiild«.  after  a  ^^^^ 
cooaiderable  oumbar  of  years  had  elapaed»  wbeiH  in  the  meantinie*  ^,,   : 
Mr.   Martin  had  greatly  increased  his  pecuniary  resourceSi  haTO    .  .    ' 
isft  her  longer  ia  hie  passeasidD^  or  thai  Maitin^  hiaaaalC  woaUhitto 
femaiMMl  wider  such  an  obligation  to  hie  lblbeiMin«laW|  trhott  ho 
had  no  longer  any  occasion  tor  meh  a  favor. 

Be  ihiBi  however,  as  it  may,  the  Mea  of  a  Idan  of  negroes  to  a 
young  married  couple,  on  their  going  off  to  settle  and  begin  the 
irorid  for  themselves^  baa  always,  in  this  countryi  been  very  much 
discountenanced  :  and  in  cases,  almost  without  number,  where  such 
pretoste  have  been  set  up  aAerwards  by  parents,  or  those  ^ptiUed 
to  a  distribuuble  share  of  their  estates  after  theuif  deeaaaa^  auch 
piateaded  loaas  bavo  been  coasCrued  into  gifts* 

In  the  present  ease,  if  no  sale  had  been  proved  by  Mtu*  Brown 

from  old  Baldrick,  to  bis  son-ii^law,  Martin,  yet  his  permitting  (he  — ** 

trench  and  her  children  to  go  off  with  the  young  married  coupfci 

so  sooQ  after  marriage,  and  their  remaining  so  long  in  their  posses* 

sioo  afterwards,  wouldg  in  my  opinion,  have  been  eridence  sufficient 

to  warrant  the  jury  in  finding  a  verdict  for  plaintiff*    What  degree  . 

of  credit  was  given  by  the  )ury  to  the  testimony  of  Mr.  and  Mrs. 

Hendrickson,  is  not  for  me  to  say.    But«  allowing  that  they  gave 

tbe  vtmoat  weight«  it  was  entitled  tO|  still  it  would  amottot  o«ly  to 

the  kioaef  random  declarations  of  Martin,  without  end  or  oli|e«^ 

which  would  never  go  to  deprive  him  of  a  vested  right.    As  to  tbe 

deelarationa  of  Mrs*  Martin,  while  under  coverturoi  as  to  the  bam 

baod'a  right,  they  were  mere  babble,  which  go  for  nothing,  aa  the 

law  ia  very  cleari  that  no  act  or  worda  of  her'a  would  fo  to  affeefc 

her  husband's  right  to  tbe  property* 

There  is,  however,  another  ground  in  this  case  which  wooU  si*: 
le»c#  all  other  claims  whatever ;  that  is,  Martinis  possessory  right. 
Tbia  poaoeasion  for  such  a  number  of  yaaray  would,  alone,  give  bifla 
aa  uoquastionaUe  claim  to  the  negroes  in  qjuestionf  Tbesefere^ 
upon  ovory  ground,  1  think  the  verdict  ought  to  retonia  mM0peaebad,f 
and  that  the  motion  should  be,  rejected* 

woa*  m*  4S 
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^5^*-  COOSfSTiTUTIONAL  COURT,  CHARLESTON,  MAY.  18ia. 


.jl^'a^     D;  BiAiiunry  Sen.,  v.  Tub  South  Cabouka  ImuKAms  Coivahy. 

8.  C.'  Ini.'   '  Saxb  o.  Same.     Saxbv.  Sake. 

Colli* 

The  aentence  of  a  foreigA  coutt  of  adimmltyt  is  conclanve  only  of  thon 
'  mttUiffB  which  it  positively  aod  deaily  decides..  A  condemiiation  i« 

.  good  and  lawful  prize,  .withoutatatiDg  any  reasoxtfi  does  ^ot  fiJaify  the 

warranty  of  neutrality,  inasmuch  as  the  condemnatioa  may  have  pio* 

.  ceeded  90  other  grounds  beside  the  ground  of  enemies'  property. 

"Where  there  was  a  policy  of  insurance  on  the  vessel,  and  she  was  cap- 
tured and  carried  ill  for  adjudication,  but  afterwards'  acquitted,  in  an  ac« 
lion  against  the  underwriters  for  an  injury  done  to  the  vessel,  daring  the 
time* of  her  detention,  it  is  no  defence  that-ttiere  was  property  onboard 

' '  the  jresseJv  which  U'as  condemned. 

In  case  of  pa-tial  loss,  it  is  an  invariable  rale,  that  the  Zeas  must  be  cal- 
culated according  to  the  prmie  cost,  adding  all  djaXi^a  add  ezpensesyand 
the  premium  of  insurance.  • 

Where  negroes  insured  for  the  voyage,  Were  captured,  carried  to  Nassau, 
and  afterwards  released,  and  the  insured  then  sent  them  away  in  his 
ow|i  vessel,  to  New  Orleans,  il  seenis  he  could  not  charge  the  insurers 
with  the  price  of  their  transportation  from  Nassau  to  New  Orleans,  be- 
eaiieid  the -freight  was  not  insured. 

•  '  •  p         *    ■  .1 

Actions  of  assumpsit  upon  three  polioi^s. 
'  The  first  pblicy  was  on  the  schooner  Lucy,  dated  1st  Joly,  18^, 
Mr  the  [proper  iiccount  and  risk  of  Bailey  and  Waller,  chizens  ef 
tbb  United  States,  on  the  proper  account  of  themselves,  as  well  ia 
their  own  name,  as  in  the  name  and  names  of  all  and  every  other 
person  er  peredns,  to  whom  the  same  doth,mey,  or  shall  appertaia, 
At  and  from  Cfaiiriestoh  to  the  Natchez,  with  liberty  of  touching  at 
the  Havana ;  warranted  free  from  American  capture  and  sei2tire,at 
a  premium  of  1 1-2  per  cent,  amount  of  policy,  $2,&00. 
•''The  Itecond  policy  was  upon  filly  negroes,  in  tho  schoonef  Lucy, 
Upbn  thci  voyage ;  the  warrnnties'  as  above;  and,  in  addttioH,  the 
underwriters  were  not  Ihible  for  any  loss  arising  from  insurreetkm^ 
under  10  p^r  tent)  and  natilral  mortality,  premiuRi  7  1.2. percent, 
amount  of  policy  $1800. 

The  third  policy  was  upon  «leven  negroes,  in  the  satnascbooDer ; 
warranted  aa  above,  from  Charleston  to  the  Havana,  premium  5 
per  cent. 

The  Lucy,  with  the  property  on  board,  which  has  been  enome- 
rated,  sailed  from  Charleston  in  the  prosecutioo  of  her  inteadod 
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▼ojrage,  oa  the  4tb  of  Jidy,  1806.    On  the  34th  of  that  wMhi  riie  ^^jJsST^ 
was  eaplisred  by  bis  firUannic  majesty's  scboorver  Hsdodfi-,  Litait,  y^^rs^^;^ 
Foley,  wbo  after  a  slight  «sainination  of  the  Luey's  papers,  po^     Sivhlf 
•eased  himself  of  them,  and  sent  her  into  Nassau  for  adjadication,  ^  (^.J 
where  she  was  carried,  without  her  captaioy  Joseph  Hndsdoy  whom    .  tiav* 
Lieut.  Foley  detained  in  his  own  vessel.     The  schooner  and  her 
cargo  were  libelled  at  Nassau  'r  but  with  the  exception  oitbeeleren 
negroes  contained  in  the  third  policy^  were  on  the  24th! day  of  Au- 
gust, 1806,  acquitted.    Respecting  the  eleven  negroes,  the  co«Yt 
directed   further  proof  to  be  adduced;  after  the  production  of 
which,  the  following  sentence  was  pronounced,  on  the^th  pf 
October,  1806  :    The  judge  having  heard  the  further,  prqofs  read, 
and  advocates  and  proclorB  on  both  sides,  pronounced  the  said  fiiiv> 
ther  proof  to  be  insufficient,  and  decreed  the  said  property  to  be 
condemned  as  good  and  lawful  prize  to  the  captors.'  <  .    •  i 

The  Lucy,  while  lying  in  the  harbor  of  Nassau,  was  driver 
ashore  in  a  violent  storm,  by  which,  the  vessel  and  cargo  recei^i^ 
great  injury.  A  survey  was  afterwards  had  upon  her  when  ahe 
wa»  condemned  as  unfit  for  sea,  and  sold  on  acooual^  the«iider* 
writers; 

Many  of  the  negroes  in  the  Lucy  died ;  the  nemaiitiar  wefe 
seat  to  New  Orleans,,  in  the  brig  Eaphemta«  On  \h^  head,  the 
.^aietiff  claims  $2500.  It  was. proved  that  the  n(i;>^«^  <old  at 
New  Orleans,  for  3  or  4000  dollars  more  than  tiey  would  have 
yielded  at  Nassau  ;  that  negroes  at  Nassnu  can  orij  be  sold  for  ^t^ 
portatioB,  andlben  at  very  low  orices ;  that  tbc^.  coiild  net  he  sold 
even  for  exportatioo,  without  entertpg  into  londs  in  conflideralAe 
pemilties^  stipuktbg  that  they  should  be  exp<>rted.     • ' 

Wiioesses  were eiemtned  as4o the  reaMoableneto of  $%500,fbr 
the  hire  of  the  Euphemia,  the  nnjorky  4)f  whom  seid,  that  sem  was 
feasoneble.    i 

The  plaintifi;  on  the  11th  of  August,  1806,  offered  lo  abandon 
to  the  enderwriters,  wbo  refoeed  eceepting  the  aband^miMoc'*  '  iI4 
eHerwsnJs  proposed  to  consult  with  them,  as  t^  tfoMequeet  steps  le 
be  taken ;  imt  they  declined  having  any  >^g  ^o  do  with  his  acts. 

TheiAj  n^oes  meotioQed  i^  tb^  second' policy,  were  the  pv<fi 
perty  of  the  plaintiff,  of  Thomas  Bailey,  and  Michael  Fortea'  aad 

i,ef  New.  Orleans;  and  of  James  Miller,  of  Charleatoot  all  c'iti- 
of  the  United  States. 
.    The  schooner  and  the-eleven  negroes  specified 'in  the  third  pdt 
cy,'were,exclusively  the  property  of  the  plaintiff. 

Under  the  foregoing  circumstances,  these  aetionsweiebreiglil 
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'^^'^l^l^^niuv&tbamihmMiunrritmf  ti  for  i  toCftI  loii  on  dw  aofwd 
poUdeidtteffibed ;  dtowiag  die  UBderwriteff  Um  anouiitof  fluadfy 
Mlea  tm  tiwir  aoaiuni,  aod  debiting  Uien  witk  the  hire  of  the  fie- 
pheoMU  A  part  of  the  demand  of  the  plaintiff  aveee  from  4he 
death  of  eoreral  n^groee,  who  died  after  the  cepUm  ef  Ihe  Lmsf^ 
i^m  eaoeee,  at  wa9  eontended,  withia  the  meaoiog  of  ihe  poMeiie ; 
hot  all  Ibii  daiin  m  noir  abandoned. 

The  defendants  contended,  thot  they  were  not  itahle,  under 
Iheiinipoliej  upon  the  ecboooer  Lucy^  beeaosi  the  wnmntsr  of 
■enmlity  had  been  ftlmfied  by  her  hating  on  hoard  ihe  eloTen  no* 
•greee  eeadenuidd  ee  good  prise,  whioh  ntntonee  wee  ooneluHVo  op« 
ho  thae  point.  That  tboy  vteve  not  liable  under  the  neotwd  peliey, 
4br  tho  eaflie  xoeaeo  ;  that  ofen  if  the  eeetence  did  not  faleify  the 
itarranty,  they  could  not  be  called  upon  lor  the  hiio  of  tho  Buphe* 
mia,  employed  hf  the  phuotiff  «  hie  own  oeaoefos;  end,  that 
whatever  anight  be4he  caae  aa  to  tfaeie  two  poUoMi  they  were  on* 
^Nationefaly  diacharged  from  the  third  poUcy,  -upon  the  elovoo  ne» 
Vo^9  ibey  ha?iog  been  apeeifieally  cendenmed  aa  good  prise. 

Tbi  plafaitiff  contended  thai  tlie  aentenee  waa  not  oonehieio^ 
and  tha  he  ought  to  be  allowed  to  go  into  proof  to  ahow  thai  the 
impeity  >taa  neutral,  which  he  offiired  to  do ;  ihot  the  underwii. 
teva  wove  kOile  for  the  hire  of  the  Euphaaiia»  beoouoa  k  wea  ne. 
neamiy  to  eaiort  tbe  negroea  iiron  Nombu,  and  iMcaoee  by 
o^  ood  diapoai^  of  ahem  at  New  Orieana,  they  were  much 
Ated. 

Bia  honor  the  >dge,  obarged  that  the  aentenee  condemniii^  iho 
40veon«gn>ea  iai^  thiid  poUcyl  folaified  the  wanonty  of  neia* 
trality ;  that  these  negpoea  were  oendemoed  aa  ^aed  pris%  and  il 
free  ioipoasible  le  miseeaoeiTe  tho  meaning  of  4he  oendeamafieo  ; 
that  Ihe  further  proof  joqeved,  wm  pcoof  to  shew  the  nentraliiy 
of  the  property ;  that  thia  aentenee  precluded  the  plaintiff  liom  nni. 
•oHffing  upon  Ihe  achooner  aod  the  elef en  ll^roaa  beboging  to 
hloisblf  cihat  he  had  great  donbia  in  tkm  other  caae,  wharethe  i^imt. 
forty  hebafeA  %»  ihe  plaintiff,  aod  othera;  ihot  he  tboogfai 
compenmtion  ought  to  lui  aUowad,  hntdidnet  oenaeito  any 
oouid  be4eaMnded  for  the  freigHt  of  tho  negtoea  tn  Ihe  Buphemi&» 
na  her  freight  had  not  been  inaured. 

The  jury  upon  the  firat  and  third  polioiea,  fonnd  mrdkli  foa 
defendant.    Upon  the  aeeond  policy,  they  found  for  the  plai 
99S6  Ml  habg  the  nnmnot  expended  hy  him  hi  deifani  ead  pt^wi 
eione  for  the  negroH  whiiat  1  Naaanu,  orelodingoU 
fe  the  hmi  of  lim  fiufteme. 
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Tkft  Motion  ie  lo  fet  •aHe  iheM  verdieUi,  upoo  the  foltowiBg  ^\r 

I.  Because  bis  honor  charged  the  jury  coatrary  to  law  ;  that     Bailajr 

ibe  aealence  produced  was  ooflcluaive  evidenoe  of  the  faWificatioo  of  g^  i*'  jg^ 

4he  wamuity  ofneuirality,  as  i^led  to  the  schooner  and  the  eleven      Com* 

Mffoee ;  vherene^  k  \»  conteodedy  4hat  the  epeciel  ground  set  forth 

«  it»  ^  not  neeeesarily  falsify  the  warrasly  of  nentrelity  eontaioed 

M  these  policaee ;  that  the  ground  upon  which  the  sentence  pro* 

needed  was  amhigaonsy  it  net  appearing  epon  the  faoe  of  it»  who* 

Iher  die  court  acted  upon  the  iooufficieney  of  proof,  er  were  go* 

veroed  by  any  other  cause  in  declaring  the  property  '*  good  prise;" 

IhnI  ff  tliey  proeeeded  upon  th^  iosuflEkieaey  of  .proofy  it  is  dHbions 

itt  wImU  fespeet  It  was  hisufficient ;  perhaps  it  was  insufl&oient  to 

mMy  a  uMnieipal  law  coniraTening  the  law  of  nations,  a  rule  of 

aoiirt,  a  British  statute,  an  order  of  council,  dbo«    And  if  they  pro* 

seeded  upon  the  ground  of  good  piwot  it  is  not  shown  whelJier  ohe 

lurarae  a  good  pxisse  for  resisting  search,  for  violating  blqcfcade«  or 

ier  9my  other  causet,  juat  or  unjust.     That  the  want  of  proof  did 

iMt  falsify  the  warranty,  nor  preclude  the  insured  from  showing  the 

nantrality  of  his  property  ;  and  that,  admitting  the  concluaiveaese 

of  the  warnanty  as  to  ike  policy  «pen  the  eleven  negroes,  the  poli« 

cy  u|»oa  the  fifQr  neffwn,  and  upon  the  schooner,  could  not  therefaj 

be^fiealed. 

a.  Bacettse  bis  bonoTt  the  judge,  cbaiged  the  jtiry  oontrary  to  • 

Imm^  -that  Abe  plaintiff  was  net  eoiicled  to  any  ireigbi  for  the  brig 

BiipheMiay  beloaging  to  hiiaself,  because  her  freight  had  not  bean 

JMwred  ;  whereas,  die  plaintiff  did  not  contend  that  be  was  entU 

tied  to  freight,  fuoml  froight»  t>ut  that  -he  had  a  right  to  receive  a 

laUe  compeaaalton  fi»r  tbe  Jkire  of  bis  rfiipt  enpbyed  ier  the 

itof  Aheiosttiefe.  « 

a«  BsMMse  the  jury,  a^pon  Ibe  first  and  third  policiee,  found  vee* 

dtota  finr  the  defbndanii,  aootsary  la  law,  for  the  Keaeaae  set  forth 

ia  ftba  first  giound. 

'4.  Because  the  jary»  Mpoa^eaecond  fMfKcy,  fooad  only  #866  fiO» 
ibr  Hm  plaintiff,  when,  ageeeabiy  to  4aiv,  and  tlie  evidence  addaeeds 
4ha9r  ebodW  JMmliiiind  a  vei>dict  Ar  •3866  60,  iaeiuding  Ibe  earn 
■lamaaded  let  Oie  biM  of  the  BufAenMs;. . 

1.  BecflUse  tb,  vtrdiet  wan,  in  «ther  Mifecte,  oeotrary  to  law 
jwd  avidence»  aad  i»UhoQt  evideniee. 

PM0aMi^  for  4ha  nmioa.    HAnEMtSivova,  Waw,  mi  iMOh 

• 
J^Jn  iioiiiHiliii  «— >,  •  .J«t»iw ^hich  bm  htm 
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^^I^'  M  priae,  tbe  oontesl  being  between  th6  ovsere  sod  captoti,  m  il 
not  abeurd,  in  th*  eztfeme,  lo  say  tbe  court  has  decided  upoa  t 
cerlaki  ground,  and  upon  that  aloee^  which,  in  lact,  mty  iieTar  b«f« 
been  before  them  1 

Ae  fiur  as  tbe  doctrina  baa  been  decided  in  oar  cofina«  tba  weight 
of  authority  ia  against  the  defendanta*  la  Maylej  T.Shattuck« 
Cranch,  488,  Mr.  Justice  Marabail  aays,  **  tbeso  decisiooa  have 
never  been  held  to  establish  any  particular  iacis,  without  which  tto 
sentence  may  have  been  lightly  pronounced/' 

I  cannot  avoid  remarking,  that  in  anost  of  the  cases  which  kave 
been  discussed  on  this  doctrine,  there  has  appeared  a  strong  dispo^ 
sition  in  the  partiea  concerned,  andi  inaono  iostanoe%iatbe  judgesf 
to*look  into  the  grounds  of  decision  in  the  adnsiralty  courts*  In  the 
first  case,  in  which  this  doetrioe  was  suggested  by  Lord  Manafieldr 
Bernard  v.  MatteanSy  he  had  tbe  proceedings  of  the  court  before 
bins*  And  in  the  case  now  before  us,  although  the  defeodanta  relied 
on  this  doctrine,  they  by  some  means,  got  into  the  merits  aod  grouada 
ef  tbe  decision  of  tbe  court  of  admiralty,  ibr  one  of  the  couasfJ 
'  travelling  wide  of  the  concluaion  of  the  aeBtence»  says,  that  proper 
papers  were  wanting  as  to  the  eleven  negroes,  and  it  waa  an  it- 
tempt  to  maak  enemy's  property.  Upon  the  whole,  I  am  of  oninieOf 
that  thed^isioa  of  the  presidiag  judge  waa  incorrect  in  Ihierse* 
peet,  and  that  iherefi>re  a  new  trial  ahould  be  grant^« 

Aa  to  the  case  in  which  the  verdict  was  given  for  the  plainlift  i 
am  also  of  opinion  that  a  new  trial  should  ^e  granted ;  ibr  if  aetk« 
tied  to  recover  at  all,  be  baa  certainly  aiot  recovered  aa  much  ae 
waa  4ue  to  him.    After  abandonment  the  insured  is  lo  be  eenai. 
dared  as  agent  ibr  the  insurers  without  iostiuclionsu    5  JohpaoAt 
834.    And  if  he  Exercise  a  sound  discretion,  he  is  entitled  lo 
cover  what  eipense  he  may  have  sustained  on  account  of  ibe 
derwrkers.     And  here  it  sppeara  that  auch  a  diacrt tion  waa  ener« 
ciaed ;  for  the  negroes  brought  more  in  New  Orleaasi  than  eoiiU 
have  been  ofataiaed  for  them  in  Nassau*     The  insnred  are  thesin 
fore  entitled  to  the  freight  of  the  Enpfaemia*    I  am  of  opinioi^  tkmM 
(be  motion  sbeold  be  granted*  ^ 

NoT«,  J.  The  importance  of  this  caaa  ii  aot  derived  Cnm  Hkm 
soveHy  of  the  question,  nor  its  difficulty  from  wnoi  of  all  tbe  ligjba 
the  sobjuct  ia  capable  oC  For  it  has  been  an  ably  trgiiied  and  fiilljr 
eonaidered,  both  in  Europe  mtt  America,  that  a  person  need  only 
give  an  opinion  on  eitber  aide,  and  the  reasons  on  wbieb  that  opiniiMa 
is  founded  will  at  enee  appear  famiiiar  to  every  lawyer«  Bol  it  im 
leaderad  inqierlanl  by  tb»  great  imemrt  ibn  wholo laad^l 
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ilttost  aAjf  has  lately  taken  in  it,  and  tlie  effeet  the  altimale  deei-  ^^'y^^ 
■ions  of  the  courts  in  the  United  States  may  have  on  the  mercantile 
fotsresty  not  only  of  America,  but  all  the  nations  of  Eurtwe,  with 
whom  ire  have  eommercial  relations ;  and  its  difficulty  oeSwioned  ^  f^'y^ 
by  the  eonflietiog  opinions  of  the  ablest  judges  and  lawyers  in  En- 
gland and  the  United  States.  A  difficulty  n<4  a  little  enhanced  fay  the 
doubt  expressed  by  some  able  judges,  of  the  correctness  of  deci* 
flons,  to  the  binding  efficacy  of  which  they  feel  bound  to  submit. 

The  question  whether  the  sentence  of  a  foreign  court  of  admiralty 
eball  be  conclusive  in  any  case  on  a  policy  of  insurance,  is  not  now 
before  ns.  This  court  has  already  decided  that  it  is  se,  wherever 
goods  are  coftdemned  as  **  enemies*  property,''  which,  I  under* 
stand  to  mean,  that  it  is  conclusive  as  to  every  thing  it  professes  to 
decide. 

Not  having  been  a  member  of  the  bench  when  that  decision  took 
place,  I  shall  give  no  opinion  upon  it;  but  shall  consider  myself 
bound  by  it,  until  those  of'  my  brethren  who  then,  or  now,  concur 
in  k,  shall  feel  disposed  to  review  their  opinions.  That  dediioii 
appears  conformable  to  the  settled  doctrine  in  England.  But  that 
k  will  be  re-considered  both  in  England  and  the  United  States,  I 
enteruin  no  doubt.  Whether  it  will  be  reversed  or  not,  I  will  not 
fireteod  to  determine. 

Bat  the  modern  innovations  made  by  the  belligerent  nations  of 

Europe  on  the  laws  of  nations  ; — indeed,  I  may  say,  the  total  die* 

regard  they  have  shown  to  alt  the  natural  and  moral  obligations  by 

sHiicli  nations  have  heretofore  been  gofverned,  will  not  only  require 

a  ievaew  of  opinions  bottomed  on  principles  which  no  longer  goverOf 

hot  will  authorise  a  departure  from  the  moat  solemn  decisions, 

Iboiided  on  ressoos  which  do  longer  eiist.    I  cannot  believe  that 

the  English  judges  will  suffer  the  shackles  of  former  decisions  long 

Co  chain  them  down  to  a  blind  and  passive  obedience  to  decrees, 

fininded  oo  evidence   unsatisfactory  to  an  honest  mind.     Judge 

Gross,  3  Bos.  and  Pull.  49&,  **  manifestly  unjust.''    Heath,  Justice 

ilo«»  **  founded  on  Algerine,  or  worse  than  Algerine  principles,  and 

imkiog  the  law  a  stalking  horse  for  pir'acy."    Ld.  Kenyon,  7  D* 

wsid  £.,  096,  ^  proceeding  on  a  system  of  plunder."    Do.,  Pollard 

anrf   Bell,  8  D.  and  E.     Neither  will  the  American  tribunals  be 

laore  disposed  to  respect  the  sentences  of  courts,  where  the  judges* 

depend  in  a  great  measure  on  the  number  of  condemnations 

their  commissions,  on  the  opinion  of  an  executive,  whose  will 

law,  and  with  whom  power  is  right.    Or  of  courts  where  ezeca- 

dacvees  are  considered  in  relation  to  the  laws  of  natkms,  as  Iho 

▼OL.  ni,  46 


MM  .BREVARD'S  REPORTS  OF  DECISIONS 

'^^JS^'  ^^  of  parliament  are  to  the  commoD  law.    Case  of  the  Fox,  mh 
March,  1811,  Sir  W.  Scott. 


Bailaj         But^  present,  that  question  is  considered  as  put  to  rest.     Ani 
J^*        the.onl|r<lueBtion  submitted  lo  the  court  is,  whether  a  condemnation 

.Conu     AS  **  g9^  <^Dd  lawful  prize,"  is  tantamount  to  a  condemDation  as 
**  enemy's  property." 

.  Before  I  proceed  to  a  particular  consideration  of  this  question,  I 
would  observe  that  the  English  judges  do  not  now  submit  to  the 
conclusiveness  of  foreign  sentences,  because  the  principle  is  cor* 
jrect,  but  because  they  feel  bound  by  former  adjudications.  Lothian 
and  Henderson,  3  Bos.  and  Pull.  409.  Fisher  and  Oggle,  1 
'  Campbell.  If,  therefore,  it  can  be  shown  that  these  decisions  are 
founded  on  reasons,  which  do  not  authorize  the  conclusions  drawn 
from  them,  it  will  at  least  prove  that  we  are  not  bound  to  carry  the 
doctrine  further  than  it  has  already  been  carried. 

The  reasons  given  by  the  English  judges  why  the  sentence  of  a 
foreign  court  oi  admiralty  ought  to  be  conclusive  in  an  action  on  a 
policy  of  insurance,  are,  1.  Because  all  the  world  are  parties,  and 
therefore  all  persons  ought  to  be  concluded  by  it.  Lord  Mansfield, 
Bernardi  and  Matheaux,  Doug.  554.  Park.  355.  2.  Becausa 
their  decisions  are  governed  by  the  laws  of  nations,  or  the  obliga- 
tion of  treaties.  Lord  Kenyon,  Desoner  v.  Ewer,  Park.  300. 
Pollard  and  Bell,  8  D.  and  E.,  437.  3.  Because  it  is  a  comity  due 
to  nations.    5  East,  00. 

With  regard  to  the  first,  the  conclusion  perhaps  would  follow  if 
the  premises  were  true.     But  it  is  not  a  fact  that  all  the  world  ar« 
parties.    The  underwriters  never  are  a  party  to  a  suit  between  the 
captors  and  the  insured.     And  the  captors  are  never  a  party  to  the 
suit  on  the  policy.     To  use  the  words  of  Judge  Cooper,  71,  **  thm 
nature  of  the  actions  is  diflfereot ;  one  is  a  question  of  prize,  and 
the  other  assumpsit  founded  on  contract ;  the  parties  are  difierent ; 
the  law  is  different ;  the  testimony  is  different ;  the  judgment  io  b« 
pronounced  is  different,  and  the  effect  of  it  is  different.*' 

The  second  is,  that  courts  of  admiralty  always  proceed  accordiog 
to  the  lawB  of  nations  and  treaties.  But  this  again  is  not  correct* 
The  courts  of  every  nation  feel  bound,  and  are  always  governed  bj 
their  own  municipal  laws  and  decrees,  although  they  contravene  the 
laws  of  nations.  In  the  case  of  Mayne  and  Walter,  Parke,  362, 
the  ship  was  warranted  to  be  Portuguese,  and  taken  by  a  Preach 
privateer,  and  condemned  as  good  and  lawful  prize,  because  aha 
had  an  English  supercargo  on  board.  But  Lord  Mansfield  declared 
it  to  be  an  arbitrary  and  oppressive  regulation!  contrary  to  the  lawn 
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of  natkmi ;  and  that  the  party  oaght  not  to  be  conckided  by  it.  A  ^g^^' 
▼iolation  of  the  late  Hil^n  and  Berlin  decrees,  or  the  British  orders 
of  Coancili  would  afford  to  their  courts  as  good  a  ground  for  the 
condemnation  of  a  neutral  vessel,  as  the  violation  of  the  laws  of 
nations ;  and  the  obligation  of  treaties  is  as  little  regarded.  The 
decisions  of  the  English  courts,  that  the  municipal  regulations  of 
any  one  nation  are  not  obligatory  on  other  nations,  and  that  the 
sentences  of  courts,  made  in  pursuance  thereof,  are  not  conclusive 
in  an  action  on  a  policy  of  insurance,  at  once  contradicts  the  opinion 
that  courts  of  admiralty  always  proceed  according  to  the  laws  of 
nations.  Indeed,  Lord  Kenyon,  in  the  case  above  mentioned,  Pol- 
lard and  Bell,  says  of  the  Fr^ch  courts,  that  they  proceed  on  a 
system  of  plunder.  And  I  presume  the  English  courts  will  no  lon- 
ger pretend  that  the  laws  of  nations  form  the  rules  of  decision  in 
their  courts  of  admiralty,  since  the  declaration  of  Sir  William  Scott, 
that  the  orders  of  the  king  and  council  are  to  the  laws  of  nations 
what  acts  of  parliament  are  to  the  common  law. 

But,  8d.  Finding  that  neither  of  the  foregoing  reasons  would  bear 
them  out,  it  is  said,  that  it  is  a  comity  due  to  nations,  to  respect  the 
decisions  of  their  courts.  I  understand  comity  to  meau  respect,  or 
.  what  between  individuals  would  be  called  civility  or  politeness. 
Bot  it  is  to  be  observed  that  it  is  only  the  Britiah  courts,  and  those 
of  the  United  States  that  are  governed  Uy  this  <'  comity.^'  And  if 
the  charges  made  by  the  English  judges  on  the  French  tribunals« 
«*that  they  )>roceed  on  a  system  of  plunder  ;'*  **  on  principles  mani* 
festly  unjust ;"  *<  on  Algerine,  and  worse  than  Algerine  principles  ;'* 
*'  making  the  law  a  stalking  horse  for  piracy;"  that  when  they  shall 
learn  that  the  manner  of  wording  their  sentences,  does  not  render 
them  conclusive,  they  will  adopt  such  phraseology  as  will  render 
them  so,  without  regard  to  the  real  grounds  of  condemnation.  1 
Campbell,  429.  I  say,  if  those  charges  are  true,  the  French  courts 
have  certainly  forfeited  all  claim  to  respect,  and  if  we  examine  the 
American  cases,  we  shall  be  led  to  conclude  that  the  decisions  of 
many  of  the  English  courts  are  entitled  to  but  little  more  regard. 

None  of  the  reasons  then  on  which  the  decisions  of  the  British 
courts  have  been  bottomed,  will  support  their  opinions.  The  time 
was  when  the  laws  of  nations  were  respected,  and  when  treaties 
were  regarded  as  imposing  some  obligations  on  nations.  The  time 
was,  when  even  England  and  France  were,  or  at  least,  affected 
to  be,  governed  by  the  rules  of  common  honesty,  and  their  courts 
of  admiralty  influenced  by  a  sense  of  stern  morality,  [and  when 
eoorlB  of  admiralty  actually  did  proceed  according  to  the  laws  of 
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ONkg^  iMioiVt  Slid  tte  of  trairtiea,  dMi^  iadaed,  sMh  comity 

Bight  bo  doo  to  thorn.  Then,  each  natioo  itood  ia  roUuioo  to  tho 
otfaor  M  diflbront  diatricti  of  iho  great  rq>ublio  of  natioosi  govorood 
bf  ooe  groat  UDiform  fyttem  of  laws.  Ia  that  tiow,  probably^  il 
wa%  tbo  aobjeet  was  eoDaiderod«  vhea  it  waa  said,  all  the  world 
woio  partiaa,  **9ed  iemptra  mnUaUurJ^ 

I  have  already  ahown  that  even  Sir  William  Scott,  tbo  great 
oraelo  of  mantimo  law,  aod  of  the  law  of  natiost,  who,  liko  Lord 
Coke^  waa  thought  to  be  not  merely  the  expouoder  of  the  law,  bat 
Ae  law  itiOlf ;  and  who  once  profeased  to  make  tho  lawa  of  natiooo 
tbo  mle  of  hie  doeiaiooa,  finding  that  he  nmit  give  op  hia  place,  or 
kifl  opinioo,  baa  had  the  weakneas  to  aorreoder  hie  prinoiplea,  aad 
an  immortal  fame,  to  sordid  intereat.  For  while  he  reada  the  kwa 
of  natiooa  throogh  the  inttructiona  of  his  goTemment,  it  ia  tbo  will 
of  the  exeeative,  and  not  the  law,  that  governa. 

Indeed,  the  Eogluh  common  law  jndgea  are  ao  w^  aalisM 
that  the  reaaona  on  which  the  decifiiona  of  their  courta  profeaa  la 
be  founded,  will  not  bear  them  out,  that  they  do  not  now  praland 
to  make  them  the  grounds  of  their  present  deciaiooa.  Their  laa. 
goago  is  **  sfora  decUUJ*  Lothian  and  Henderson,  S  Boa»  and 
PoU  490.  They  acknowledge  that  they  follow  thoae  deciaiona  oolf 
because  the  law  has  been  too  long  settled,  to  be  now  shaken.  Laid 
Ellenborough  says  it  is  b/an  overstraining  comity  that  theae  osn- 
lencea  are  received  as  conclusive  evidence  of  the  fiiots  which  they 
poaidvely  aver ;  and  that,  like  Lord  Thurlow,  he  shaft  die  in  Ibo 
belief  that  they  ought  never  to  have  been  admitted.  1  Camp*  499. 
Ii  therefore,  repeat  again  that  finding  theae  decisions  no  longer  go-' 
turned  by  principles  which  formerly  prevailed,  and  that  the  reasoac 
OB  which  their  former  decisions  were  founded,  nokmger  o«ist,thej 
will  not  only  review  those  decisions,  but  will  roverae  thom^  if  ocbor 
good  reasons  cannot  be  found  for  their  support. 

But,  without  disturbing  the  decisions  as  far  aa  they  have  gooey 
let  tts  proceed  to  the  question  immediately  before  us,  and  OBC{aira 
whether  to  condemn  a  vessel  "  aa  good  and  lawful  pnae,**  ia  Ma- 
tanaount  to  a  condemnation  as  «  enemy*a  property*" 

This  question  may  be  considered  in  a  twofold  point  of  view.    1« 
Whether  it  ia  implied  by  the  terms  oi  the  decree^  that  it  ia 
property.    9.  Whether  it  has  been  ao  decided  by  any  conria 
dociaiotts  we  ought  to  respect,  and  by  which  we  ought  to  be 
fomed. 

With  regard  to  the  first,  if  there  are  other  canaii  of 
tbot  then  chat  tbo  property  behiiga  to  an  onomyt  whiob  wwH 
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il  (oad  Mid  lawfiil  prisa,  then  condenning  it  for  BOck  ewm  dm§  ^^^ 
ool  necMstrily  imply  that  it  is  enemy's  property.    Yet  it  would  be  ^^^^^-^^ 
coodemaed  as  <•  good  and  lawful  prisse."     If  the  decree  always  set     Bailey 
forth  the  grounds  and  reasons  of  the  condemnation,  the  dilBculty  g^  ^7*  j^^ 
would  be  removed.    But  we  shall  find  that  no  reaaona  will  ever  be    '  Cam. 
given,  if  it  should  be  held,  that  a  condemnation  as  good  and  lawlbl 
prise,  without  any  reaaoos,  should  lead  to  an  inference  that  if.  waa 
an  enemy's  property,  and,  therefore,  the  decree  conclusive. 

It  baa  already  bean  shown  that  a  violation  of  any  municipal  de» 
eree  er  kw,  however  oppreasive  and  unjust  it  may  be»  ia  aa  good  a 
eanaa  of  condemnatioa  as  that  the  property  actually  belongs  to  an 
eaemy.  Of  this,  the  case  of  Mayne  and  Walter  ia  in  point.  So 
we  have  teen  that  the  violation  of  the  late  French  decreea,  or  Bri- 
liab  ofders  of  council,  is  considered  in  their  courts  aa  good  a  cauae 
for  condemnation,  as  the  violation  of  any  treaty  er  law  of  nations. 
And  the  decree  of  course  declares  the  property  to  be  good  and 
kwfiil  prise.  Nothing,  therefore,  is  more  obvious  than  that  a  con« 
damnation  as  **  good  and  lawful  prise,''  does  not  necessarily  imply 
that  it  ia  enemy 'a  property. 

We  may  then  admit  a  decree,  condemning  goods  as  enemy's 
property,  to  be  conclusive,  and  yet  admit  an  investigatioii  of  the 
graunda  c€  coodemnaiion  as  **  good  .and  lawful  prise,'*  withoiK  any 
incooaiatency.  And  it  appears  to  me  absurd  to  say,  that  a  decree 
shall  not  be  concluaive,  where  reaaona  are  given  which  do  not  an* 
Ihsrisa  it,  and  yet  admit  it  to  be  ao,  where  the  grounda  of  condemn 
aoHea  are  the  aame,  merely,  because  the  grounds  are  not  stated  in 
Am  decree.  I  am  of  opinion,  therefore,  that  a  decree  of  condemns* 
IKNI  aa  ^good  and  lawful  prise,"  without  giving  any  reasons  to 
that  decree,  ought  not  to  be  conclusive,  unlesa  the  law  has 
eo  aettled  by  deeiaiona  which  we  are  bound  to  respect,  and  by 
wbich^  ought  to  be  governed.  There  doea  not  appear  to  have 
been  any  decision  of  this  court  on  the  point  In  the  opiaioo  givtii 
kk  the  ease  of  Walton  and  Dagaii  ▼•  Bethaee,  it  is  said,  auch  a  de* 
«ffee  is  sot  conclusive.  But  that  perhaps  ought  to  be  conatdered  se 
Ibe  opmion  of  as  individual  judge,  aod  not  the  opinion  of  the  coor^ 
heeasao  the  point  waa  not  then  before  the  court.  But  it  ia  aafficient 
fer  my  porpoae,  to  any,  it  decides  nothing  aa  regarda  the  pnocipal 
—ee»  asd,  aa  fkr  aa  it  ia  to  b^  regarded,  scoorda  with  my  opinion  es 
Ikst  peine.  In  the  eaaa  of  Salona  v.  Woodman,  Piurke,  M;i> 
Ijord  Haoefield  held  a  aentcoce  of  eosdemnatioa,  aa  **  good  ssd 
lawiial  prise,''  oofoissive,  sltboegh  no  qwoial  groood  was  alaled* 
ia  the  eve  ef  Cblveit  end  Boeville,  7th  D.  and  B^i8a,iadge 
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^eSa^  Laurence  says,  that  ^  if  it  is  ambigaons^  or  it  does  not  appear  on 
\^r\y^'^  the  face  of  the  senlence,  on  what  frround  they  proceeded,  then  we 
Buley  may  receive  evidence  to  show  what  were  the  grounds  of  the  deci- 
8.  C^  iDf.  *'^"  abroad."  And  in  the  case  of  Fisher  and  Oggle,  1  Camp.  418, 
Cora,  the  sentence  was  held  not  to  be  conclusive.  That  was  an  action 
on  a  policy  of  insurance  on  the  Juno,  represented  as  an  American 
ship,  which  had  been  condemned  in  a  French  court  of  vice^mi- 
ralty  in  Martinique.  The  sentence  of  condemnation  was  in  these 
words,  *^  that  it  resulted  evidently  from  the  papers  on  board,  that 
the  expedition  of  the  said  ship  Juno,  her  cargo,  and  the  operations 
of  her  captain  on  the  coast  of  Africa,  were  for  account  of  the 
brothers  Geddes,  merchants  oi  London,  who  had,  to  mask  the  Ed- 
giish  property  of  this  outfit,  borrowed  the  American  flag  and  pass- 
port of  the  said  ship  Juno,  and  taken  for  their  agent  and  partner  in 
this  expedition,  captain  Fisher,  furnished  with  a  ceriificate  of  citi- 
zenship of  the  United  States.  It  then  goes  on  to  condemn  ship  and 
cargo  as  '*  good  and  lawful  prize,'*  without  stating  any  specific  ' 
grounds  for  the  condemnation.  Lord  Eilenjborough  said,  **  we 
show  sufficient  respect  for  French  sentences,  if  we  attach  credit  in 
our  courts  to  what  they  distinctly  say.  It  is  oflen  painful  to  go  this 
length,  considering  the  piratical  way  in  which  they  proceed.  But 
this  sentence  does  not  say  that, the  ship  was  not  American,  and  it  is 
not  to  be  considered  as  evidence  of  what  it  does  not  specifically  af- 
firm. A  verdict  was  found  for  the  .plaintifif;  and  on  a  motion  for  a 
new  trial  be  says,  ^*  It  is  by  an  overstrained  comity  that  these  sen* 
tences  are  received  as  conclusive  evidence  of  the  facts  which  they 
positively  aver,  and  on  which  they  specifically  profess  to  be  foun- 
ded." The  other  judges  were  of  the  same  opinion,  and  a  new 
trial  was  refused. 

The  English  decisions  then  on  the  point  appear  to  be  both  waye  ; 
but  the  most  modern  are  against  the  conclusiveness  of  fbre^  sea* 
tences,  where  the  properf]^  is  condemned  merely  as  *'  good  and 
lawful  prize,"  and  where  there  is  no  specific  |;round  of  condomaa* 
tion  stated.    And  such  is  the  modern,  belligerent  code  as  afibrds  no 
ground  to  extend  the  comity  of  nations.    Treaties  and  the  law  of 
*  nations  afibrd  no  security.     It  is  truly  said,  *<  that  in  the  ioiqaitous 
conflict  between  British  orders  and  French  decrees,  scarcely  a  voe* 
sel  navigates  the  ocean,  that  is  not  subject  to  the  denominatioift  of 
M  good  and  lawful  prize,"  .upon  the  text  of  the  new  belligerent  code* 
Scarcely  one  escapes  the  rapacious  grasp  of  the  British  or  Freoeh 
emisers,  which  like  so  many  robbers  infest  the  high  road  of 
And  an  insatiable  court  of  admiralty  stands  forsTer  open  to 
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Upon  iU  prey,  «  $ed  vestigia  nuRa  reirornm.^*    And  if  one  fortu-  ^^Jj?"^' 
nately  escape  condemnation,  **  haret  UUeri  lethalis  arundoM    The  ^^^^^^>^ 
delay,  the  expense,  the  vexatioa  attending  trial,  are  often  worse     Bailey 
than  condemnation.  a  r'j 

From  this  yiew  of  the  subject,  I  have  come  to  the  coDeluskm,  Cem. 
that  the  decree  of  a  foreign  court  of  admiralty,  condemning  m  vee. 
sel  or  cargo,  as  good  and  lawful  prize,  without  assigning  the  grounds 
and'reasons  of  that  decision,  ought  not  to  be  conclusive  in  an  ac- 
tion on  a  policy  of  insurance*  And,  therefore,  a  new  trial  ought 
to  be  granted  in  this  case. 

Shith:,  J.  The  first  policy  on  the  schooner  Lucy,  and  the  se- 
cond policy  on  the  fifty  negroes,  a  part  of  her  cargo,  are  both  so 
intimate! J  connected  with  the  third  policy,  on  the  eleven  negroesy 
and  their  fate  so  interwoven  therewith,  that,  believing  as  I  do,  the 
sentence  of  condemnation  of  the  court  of  vice-admiralty,  at  Nas- 
sau, is  conclusive  to  falsify  the  warranty  of  neutrality  of  that  part 
of  the  cargo,  I  vhall,  without  further  investigation,  upon  that  ground 
alone,  object  to  a  new  trial  on  the  first  and  second  policies.  It  will 
neceFsariiy  result,  therefore,  that  we  bestow  some  more  attention  on 
the  third  verdict  given  on  the  third  policy. 

The  defendant's  counsel  in  this  case  contended,  that  they  were 
not  liable  on  the  policy,  because  it  was  vacated  by  the  sentence  of 
condemnation  in  the  vice-admiralty  court,  which  completely  falsi- 
fied the  warranty  of  neutrality. 

On  the  part  of  the  plaintiff  it  was  contended,  that  the  sentence 
of  condemnation  was  not  conclusive,  and  that  he  ought  to  be  ad- 
mitted to  go  into  proof,  in  the  Court  of  Common  Pleas,  to  shew 
tlie  neutrality  of  the  property.  In  support  of  this  position,  the  aa- 
thority  of  Fisher  and  Oggle,  1  Camp.  418,  was  relied  on,  where  Lord 
Ellenborough  says,  "  he  must  look  to  the  adjudicative  part  of  the 
eentence,  and  there  he  finds  nothing  distinctly  stated  as  to  the  ship 
or  her  cargo  not  being  American,"  die.  From  this  opinion,  it  is 
argued,  that  the  judges  in  the  English  courts,  where  it  is  said  this 
diictrine  of  the  conclusiveness  of  a  foreign'  sentence  originated, 
have  themselves  abandoned  it ;  and  that  they  now  allow  these  sen- 
tences to  be  opened  in  actions  between  the  insured  and  insurer,  in 
order  to  esamine  if  the  condemnation  has  proceeded  on  the  laws 
of  nations,  or  on  such  treaties  between  particular  nations  as  have 
been  engrafted  upon  them,  as  well  as  to  give  the  insured  an  oppor- 
tunity to  prove  the  neutrality  of  the  property,  which  was  formerly 
deoied  to  the  insured. 

It  were  to  be  wished  that  the  reporter  in  this  c«ee  bed  been  • 
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^kiZ^  little  mora  copioos.    It  appean  to  me  that  the  abert  view  wUeh  he 

^^^•s^-^  has  gi^n  of  it,  and  the  grounds  on  which  the  decision  weot,  ia  toe 

Bttley     linatted  to  authorise  us  in  sajing  that  it  ought  to  cootrol  all  forOMT 

0.  c'  In.  ^l^cisions  on  the  same  subject.     I  cannot  easily  be  brovghl  to  bo' 

CoBv     lie¥e»  that  the  English  courts  bare  now,  for  the  first  time»  opaoed 

their  eyes  npoo  the  correctnoM  of  this  doctrine,  and  are  themselvee 

beginning  to  correct  the  error.    Nor  could  I  eaaily  be  bioaglil  t» 

believe  that  there  is  more  honesty,  or  more  learningy  on  the  Bog- 

lish  bench  at  tbis  time,  than  what  has  eiisted  there  since  the  thav 

when  Lord  Holt  came  on  it.     We  have  no  reason  to  beliavet  Ibitf 

the  British  courts  have,  at  any  time»  been  more  under  the  i 

of,  or  had  stronger  inducements  tO|  eorraption,  than  aC  pi 

Tet,  we  are  called  upon  to  believe  this  to  be  the  only  ioetnoee  of 

purity  to  be  feand  in  the  system  of  English  jnriaprudeocoy  opoo 

this  important  legal  question  s  and  which  ia  to  weigh  down  nH  the 

solemn  decisions  of  Holt,  Mansfield,  and  other  emioent  fttdgea^  hf 

more  than  a  century  back. 

In  addition  to  this  authority,  the  plaintiflf's  ooimael  oflim  the 
opinion  of  Judge  Cooper,  one  of  the  late  jiidgee  of  ibo  Blnln^ 
Pennsylvania,  given  in  the  ease  of  the  Assignees  of  Brown  v.  Hie 
Insurance  Company  of  Pennsylvania.    Thia  opinion  wan  mueb 
relied  on  to  elucidate  this  question.    Tet,  notwhhstanding  itn  cshh 
rity,  and  notwithatanding  it  may  be  correct  in  nsany  of  its  poaiiiooi^ 
it  cannot  be  received  as  authority.    For  it  ia  to  be  recoUertadv  thsl 
Judge  Cooper  atood  alone  in  this  opinion,  and  that  there  were  five 
other  judgea,  to  whose  opiniona  much  respect,  no  doubtt  ie  dosb 
They  all  diflTered  from  the  opinion  held  by  Judge  Cooper.    Tbsnr 
eo  far  aa  opinion  goes,  there  were  five  to  one  against  hioi.    There- 
lore,  by  a  majority  of  five  to  one,  this  important  qneetioa  is  esttieA 
in  the  large  and  conmiercial  city  of  Philadelphia,  and  State  of  Fsoo« 
eyivaoia,  thai  the  sentence  of  a  foreign  coart  of  admiralty  dirsctljf 
upon  the  point  of  neutrality,  is  conclusive,  in  an  notion  between  th« 
insured  and  underwriter.    It  appears  to  me»  that  the  opMon  mt 
Jndge  Cooper  ia  too  critical  and  censoriooSf  and  not  sufBeieollyr 
dispassionaie  fi>r  n  fair  investigation.    Ho  mentione  the 
PoNani  v.  Bell,  and  Bird  v.  Appleton,  to  prove  tbnt  the 
judgea  have  shtfled  their  ground,  and.  varied  their  decisions, 
k  will  be  found,  upon  looking  mto  tbeee  cases,  that  they  nfibid 
aneh  evidence  of  inoonsistency.    The  caae  of  Polbrd  v.  BeH, 
brought  before  the  Court  of  King's  Bench*  upon  a  ease  alaled 
the  parties,  in  which  the  grounds  were  specifieaHy  net  fbrtht  ti| 
%hieii  the  Fieneb  conrta  of  admiraky  had  faidod  thev 
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•lid  which  t^ua  the  Tiolatioa  of  a  French  ordiBanee  of  1T78.  The  ^^^ 
Court  of  King's  Bench  did  not  arrive  at  this  groi|nii  hj  letting  iu 
^fol  eyideuce,  but  it  was  contained  id  the  ientence  itielf,  ffom 
which  it  waa  manifest  that  the  condemnatioQ  was  not  founded  oit  a 
breach  of  the  laws  of  nations,  or  oo  any  particalar  treaty  engrafted 
on  them.  In  the  case  of  Bird  y.  Appletoo,  the  Court  of  KingV 
Bench  had  the  case  brought  before  them  on  a  special  terdicc* 
•  Special  verdicts  are^  for  the  most  part,  screed  on  by  the  parties  liti« 
gaot,  or  found  by  the  jury.  This  special  verdict  furnished  the 
court  with  evidencei  that  the  condemnation  was  founded  on  a  vio- 
klioD  of  the  decree  of  the  executive  directory,  and  not  on  a  violas 
tion  of  the  laws  of  nations  ;  and  the  court  declares  expressly,  that 
il  was  on  this  ground  alone,  that  the  insured  was  let  in  to  contest 
the  sentence  of  condemnation  of  the  court  of  admiralty.  Tha 
pdgee  also  expressly  say,  if  these  sentences  had  not  furnished  the 
eridence  that  they  were  founded  on  a  breach  of  private  ordinances^ 
they  would  have  been  bound  to  respect  them. 

This  appears  to  have  been  the  principle  constantly  adhered  to  by 
the  English  courts,  and  not  a  novel  one  adopted  to  suit  the  occasion. 
The  principle  is  also  recognized  by  the  Supreme  Court  of  the  Vnu 
led  Stales,  in  tbe  case  of  Rose  t.  Himely,  Chief  Justice  Maf« 
aiiallf  in  delivering  his  opinion^  said^  "if  the  court  of  St.  Domioge 
bad  jurisdiction  of  the  case^^its  sentence  was  conclusive ;  if  it  had 
DO  jurisdiction,  the  proceedings  were  e&fam  nan  judieet  and  muirt 
ba  disregarded.''  His  opinion  was  concurred  in  by  the  other  judgeib 
4  Cranch.  276. 

When  this  case  first  came  on  to  be  argued,  I  conceived  the  que»« 

ticm  bad  been  settled  in  this  court  in  the  case  of  Walton  and  Pagan 

t.  Angus  Bethune^  at  the  January  term,  1811.     That  was  an  actloa 

oor  a  policy  of  insurance  to  recover  from  defendant  five  hundred 

dollars,  the  amount  of  the  sum  by  him  underwritten.     This  tosa^ 

mnce  was  made  on  goods,  wares,  and  merchandize,  belonging  to 

Walton  and  Pagan,  citizens  resident  in  Charleston,  on  board  the 

brig  -«-*-,  from  Port  Republic  to  Norfolk  in  Virginia.    Ott'the 

trial  of  this  cause,  before  the  Circuit  Court,  it  was  in  evidence  that 

the  brig  oo  the  1st  of  February,  1804,  with  her  cargo  on  boards 

sailed  from  Port  Republic  for  her  port  of  destination  in  Virginiav 

On  her  Yoyage  she  was  captured  by  a  French  privateer,  and  soon 

afterwards  recaptured  by  a  British  man  of  war,  and  carried  to 

Kingaton  in  Jamaica,  there  libelled,  and  a  restitution  of  the  brig  and 

cargo  was  decreed,  except  twenty  hogsheads  of  coffee ;  respecting 

whicby  there  was  an  interlocutory  decree  of  condemnation,  tudeae 

▼oi.  m.  47 
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^^^^'      I  caq  foresee  one  evil,  but  I  can  forenee  no  good,  that  may  muk 
.^^^^  ^^_^.  A'om  a  d^ci«ioo  against  the  conclusiveness  of  tha  sentence  of  a  &• 
Bailey     '^igD  court  of  admiralty.    It  wiJl  give  a  little  more  scope  to  speca- 
g,  p'  T     lation.     If  you  let  in  the  insured  to  prove  the  neutrality  of  bis 
fifix^     ^oods  after  condemnattOD,  be  need  give  himself  no  trouble  to  do 
JO  before  the  court  of  admiralty ;  that  burden   will  be  impooed  on 
the  underwriter.    It  seems  to  be  verified  in  the  case  before  ua. 
The  schooner  Lucy  was  captured  on  the  24th  July,  1806.    Ou 
the  11th  of  August,  plaintiff  offered  to  abandon  to  the  underwri. 
teiB,  which  they  refused^    On  the  24th  of  August,  the  cause  was 
suspended,  for  more  than  two*months,  to  give  the  owners  an  oppor- 
tunity to  inierpose  further  proof  of  the  neutrality  of  the  goods. 
When  the  further  proofs  were  offered,  they  were  insufficient,  and 
the  property  was  condemned*    Then  the  plaintiff  turns  round,  and 
eays  to  the  underwriters,  if  I  could  not  make  proof  of  the  neutra- 
^     iity  of  nay  goods  in  the  court  of  admiralty,  I  can   do  so   in  tha 
Common  Pleasu    And  thus  it  becomes  a  mere  matter  of  apecala- 
tion. 

It  is  argued  by  plainfiff  *s  counsel,  that  the  necessary  papers  io 
establish  the  neutrality  of  the  goods,  were  taken  away  by  Lieot. 
Foley ;  therefore,  they  could  not  be  bad  at  the  trial.    But  we  fiud 
that  Captain  Hudson,  of  the  Lucy,  has  been  examined  upon  inter, 
rogatories,  and  he  says  not  a  word  about  them*     The  Captain  was 
the  agent  of  the  plaintiff.     He  gave  testimony  for  them,  and  he 
certainly  knew   the  papers  that  ^were  necessary  to  establish  the 
neutrality  of  the  vessel,  as  well  as  her  cargo.     They  ought  to  have 
been  produced,  or  accounted  for.    It  is  made  a  distinct  ground  bf 
defendants,  against  the  new  trial,  that  the  vessel  was  not  sufficient* 
ly.  documented,  nor  the  property  insured  ;    and  if  the  papers  were 
not  produced,  or  accounted  for,  it  is  evidence  of  that  defect.    It  ia 
indispensably  necessary  to  have  the  sea-letter,  which  specifies  tba 
nature  and  quality  of  the  cargo,  the  place  from  whence  it  come% 
and  its  destination.     Mar.  317.    And  it  is  decided  by  the  wboW 
court  in  the  State  of  New  York,  <<  that  a  warranty  of  neutralitjt 
in  a  policy  of  insurance,  imports,  not  only,  that  the  property  is  nea* 
tral,  but  that  it  shall  be  accompanied  on  the  voyage  with  all  the 
accustomed  documents,  to  insure  it  respept  as  such,  within   the 
laws  of  nations."    1  N.  Y.  T.  R.  564.    The  plaintiff  in  tbi»  ao 
tioo,  gave  no  such  evidence  of  necessary  papers,  on  tlie  trial  in  the 
Circuit  Codrt.     And  this  would  seem  to  be  a  sufficient  grooiid 
against  the  new  trial,  independent  of  any  other. 
I  would  further  observe,  that  notwithstanding  the  alle^fed 
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mption  of  the  British  eourts  of  admiralty,  it  is  strongly  to  be  ia«  ^^^ 
ff erred,   from   the  circumstancee  attending  thiti  trial,  that  the  con.  ,^p^^.<^^ 
.demnation  was  for  the  want  of  proper  documents  of  neutrality.     Bailey 
The   schooner  Lucy,  and  the  fifty  negroes  in  the  second  policy,  g  ^'  j^^ 
were  acquitted  without  any  difficulty,  and  with  very  little  delay :      Cook 
but  the  eSevoQ  negroes  insured  on  a  difierent  policy,  belonging  to  a 
different  owner,  and  destined  to  a  different  port,  were  condemned. 
And  this  afler  a  long  delay,  in  favor  of  the  claimant's  further 
4»rpof«    If  the  «oart  intended  to  act  corruptly,  why  let  go  the 
acbooner  Lucy,  and  why  let  go  the  i(\y  negroes,  and  only  retain 
the  eleven  t  why  not  make  a  bold  stroke,  and  condemn  the  whole  t 
'The  papers  would  have  been  as  easily  concealed  or  destroyed  for 
the  whole,  as  for  a  part ;  and  the  inducement  must  have  been  infi« 
oitely  stronger* 

It  is  not  for  ihe  sake  of  comity  towards  other  nations,  that  I 

-would  maintain  the  conclusiveness  of  a  foreign  sentence*    If  that 

•were  the  only  ground,  I  would  yield  my  opinion,  because  I  think 

ihat  mere  respect  to  another  court,  or  another  nation,  ought  not  to 

interfere  with  <the  fair  administration  of  justice  between  individuals* 

But  ]   think  It  has  for  its  basis  other  objects  of  infinitely  greater 

importance,  the  giving  uniformity,  permanency,  and  universality, 

4o  a  principle 4]f  law^  without  which,  private  property  is  insecure, 

and  private  rights  uncertain.    Moreover  it  puta  a  period  to  litiga* 

tion ;  an  oh|ect  much  sanctioned  by  our  legal  principles.    If.it 

meie  otberwiset  the  courts  of  our  country  would  be  constantly  uo* 

xti veiling  the  decisions  of  another.    It  is  an  established  rule  of  the 

English  law,  that  a  fact  which  has  been  once  directly  decided,  shall 

not  again  be  disputed  between  the  same  parties.    Peake,  84.    And 

.a  man  who,  on  being  sued«  suffers  judgment  by  disfault,  wiU.nol 

nflerwards  be  pemitted  to  recover  back  the  money,  though  .be  can 

ahew,  by  the  clearest  evidence,  diat  he  has  paid  it  before.    Peaks^ 

S5p  T«  269.    These  rules  of  law  have  been  scrupulously  adhered 

do  by  our  owa  courts ;  and  even  against  the  evident  justice  pf  the 

ca0e»    Not  for  the  sake  of  shutting  their  eyes  upon  the  rigbta  of 

.the  party,  and  looking  at  the  respect  due  to  another  courts  bu( 

aolely  to  put  an  end  to  litigation,  otherwise  it  must  be  pecpetuaU 

Tho  flame  iaet  lias  been  decided  in  another  court,  the  court,  of  94^ 

miralty^  and  Hk  iiteraUy  trying  the  same  fact  over  again»  to  beaiT 

k%  ia  this  cottct.    And  it  is  a  doctrine,  which  will  not  be  considered 

applicable,  lo  aay  *'  one  of  the  parties  to  the  suit  abroad,  is  t9<4 

pafty  here  i  one  of  the  parties  to  the  suit  here,  was  net  a  par^^ 

the  court  abnNuL''    Cooper'a  OpinioD,  70*    This  argument 
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10^^^  might  be  well  used  by  defendants,  who  were  not  a  party  to  the  ad- 
v^^p^,^..^^  miralty  suit ;  but  it  must  come  with  an  ill  grace  from  the  plaintiff^ 
Bailey     who  has  been  a  party  to  the  suit  abroad,  and  now  a  party  to  the 
8  C^  Ins  ^^^'^  °^  home,  where  he  wishes  to  try  his  rights  over  again,  which 
Com.      be  cannot  do  without  violating  that  principle  of  law  so  sacred  ia 
our  own  courts,  as  well  as  the   English,   "  that  a  fact  which 
has  once  been  decided  directly,  shall  not  again  be  disputed  be- 
tween,'* &c. 

It  is  urged,  that  the  British  doctrine,  if  pursued  here,  would 
prove  very  ruinous  to  the  mercantile  interest.    I  deny  the  position. 
To  fair  and  honorable  enterprise  it  cannot.     Where  it  is  otherwise, 
it  is  not  the  object  of  law  to  give  protection.     A  merchant  may  ia- 
sure  against  any  event  in  the  course  of  his  lawful  enterprise.     Ia- 
surance  is  a  matter  depending  on  contract  between  the  parties. 
Let  the  merchant  then  insure  against  unjust  condemnation  ;  this 
would  not  be  unlawful.     Modify  his  insurance  so  as  to  embrace 
every  risk.    This  would  be  sanctioned  by  our  courts  of  justice. 
The  merchant,  it  may  be  said,  cannot  do  this  ;  it  would  enhance 
the  premium  too  much.     But  it  is  not  the  merchant  alone  who  is 
to  be  protected  in  his  rights.    The  underwriters  are  equally  end. 
tied.    The  honest  and  enterprising  merchant  is  a  useful  member  of 
any  community.    But  insurance  gives  life  and  security  to  com- 
mercial  enterprise,  without  which,  it  would  oflen  dwindle  into  no- 
thing.   In  the  business  of  insurance,  the  insured  cannott)e  imposed 
upon.    It  is  not  in  the  power  of  the  insurer  to  do  any  act  which 
can  affect  the  property  insured,  either  in  promoting  or  impeding  its 
success  to  its  port  of  destination.    The  insurer  stands  perfectly 
passive.    He  may  be  useful,  but  cannot  be  dangerous  or  corrupt. 
Fraud  and  collusion,  from  the  nature  of  his  employment,  are  placed 
beyond  his  grasp.     On  every  insurance  he  may  reap  a  small  profit, 
or  sustain  a  heavy  loss.  On  the  other  hand,  it  is  in  the  power  of  the 
merchant  to  change  the  destiny  of  the  property  insured,  by  smug- 
gling, by  false  papers,  counterfeit  flags,  British  license,  violaiiog 
embargo  laws,  dec,  without  mentioning  custom  house  oaths,  which 
are  so  little  respected.    If  these  adventures  succeed,  the  pro/:t8  go 
to  the  insured,  if  they  are  detected,  it  is  to  be  devolved  on  tbe  in. 
surer,  if  possible.    If  there  is  a  condemnation,  the  sentence  must 
conclude  *'  as  enemy's  property ;"  or  we  are  told  that  the  sentenco 
imist  be  opened,  and  a  new  hearing  had  in  the  Court  of  Common 
Pleas,  and  a  second  chance  given  to  ofier  proofs  of  the  neutrality, 
dscor  it  will' prove  ruinous  to  this  class  of  your  citizens.  The  laws 
are  not  to  be  strained  to  suit  any  class  or  description  of  meo.     If 
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they  were,  I  see  do  groond  to  bestov  it  on  the  merehaot  to  the  id-    ^qi^^ 
jury  of  the  UDderwriter.     I  am  against  the  new  trial.  \^^>i^^^j 

BiKBVABD,  J.    I  shall  first  consider,  and  give  my  opinioD  in  the     Bailey 
case  respecting  the  eleven  negroes.    The  verdict  in  that  case  was  g^  (> '  ||^ 
iot  the  defendants.  •  The  decree  of  the  British  vice-admiralty  court     Com. 
at  Nassau,  which  was  given  in  evidence,  was  in  these  words : 
*<  The  judge  having  heard  the  further  proofs  read,  aod  advocates 
and  proctors  on  both  sides  thereon,  pronounced  the  same  to  be  iD- 
sufficient ;  and  decreed  the  said  property  to  be  condemned  as  good 
aod  lawful  prize  to  the  captors."     The  presiding  judge,  at  the 
trial  in  the  District  Court,  instructed  the  jury  to  consider  this  de- 
cree as  conclusive  to  falsify  the  warranty  of  neutrality,  and  the 
jury  found  accordingly.    I  am  of  opinion  this  instruction  was  erro* 
oeous,  and  that  the  plaintiff  is  entitled  to  a  new  trial. 

In  the  case  of  Walton  v.  Pagan,  which  was  determined  in  this 
court,  in  January,  1811,  the  terms  of  the  definitive  sentence  of 
condemnation^  though,  in  most  respects,  similar  to  that  now  under 
review,  was,  in  one  circumstance,  materially  different.    In  that 
case,  the  coffee  insured  was  condemned,  <'  as  belonging  to  the  ene- 
mies of  Great  Britain,  or  otherwise."      In  the  opinion  of  the 
court,  as  it  was  expressed  on  that  occasion,  it  was  manifest  on  the 
face  of  the  decree,  that  the  condemnation  was  on  the  ground  of 
enemies'  property,  and  on  no  other  ground,  and,  therefore,  it  was 
deemed  conclCisive  to  negative  the  warranty.     And  it  seemed  to  be 
adomtted  by  the  court  in  that  case,  that  if  the  sentence  had  been 
genera],  or.  had  been  expressed  in  ambiguous  terms,  so  as  to  leave 
it  uncertain,  whether  the  condemnation  proceeded  on  the  ground  of 
enemies'  property,  or  some  other  ground,  it  would  not  have  been 
considered  conclusive.     The  opinion  of  the  court,  as  delivered, 
was,  that  the  terms  in  which  a  foreign  judgment  is  expressed,  in 
order  to  have  the  effect  contended  for,  must  be  so  positive  and  ex- 
plicit, as  to  negative,  by  necessary  construction,  tlie  warranty  of 
DeutraUty. 

lif  in. the  present  case,  the  decree  was  thiis positive  and  explicit; 

or  if  the  condemnation  bad  been  "  because  the  negroes  were  not 

neutral  property,*'  as  in  the  case  of  Fernandes  v.  Dacosta,  Marsh* 

290,  1  should  not  be  inclined  to  disturb  the  verdict.     But  I  am 

averse  to  extending  the  effect  of  a  foreign  judgment,  and  especially 

admiralty  decisions,  further  than  they  have  been  already  permitted 

to  go,  in  confornrity  to  the  doctrine  of  English  courts.     Lord  Mans- 

fieldy  in  the^case  of  Saloucci  v,  Woodmass,  Park,  361,  lays  it  dowot 

that  a  coDdemnatioDy  ^  a?  good  and  lawfo)  prisse,"  without  stating 
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^flv?^'  any  special  grondd*  is  conclusire  thai  Ibe  wanmot^  of  tba  |iftnwrty 
as  neutral,  was  untrue.     But  if  it  cao  be  collected  from  the  seo« 
teoce,  that  the  condemoatioa  was  for  some  other  cause*  as  for  re-- 
fusing  to  be  searched,  or  making  resistance,  il  ought  not  to  be' 
deemed  couclusive.    Saloucci  v.  Johnson,  1  Marab.'  SI92.'    In  the 
case  of  CaWert  v.  Bovit,  7  T.  R.  528,  the  sentence  dedaretf  the* 
the  brig  in  question  to  ^*  be  a  good  prize  for  the  tjpneit  of  the  cap*' 
tors,"  and  this  was  held  not  to  be  eooclusiTe  to  falsify  the  w«r« 
ranty.    But  it  seems  other  reasons  were  assigned  for  the  seoteticSf- 
than  that  of  the  vessel's  being  enemies*  ptoperty.      The  Cdort,* 
however,  appears  to  have  founded  its  decision  on  tbr general  ground, 
**  tbat  it  could  not  be  collected  from  the  seoteace  itself,  on  what- 
ground  the  foreign  court  decided."    Upon  this  plaioysohd  foonds*^ 
tion  I  rest  my  opinion  in  the  present  case.    A  foreign  judgsMnt? 
is  received  in  our  courts,  as  conclusive  evidence  on  »i»y  aabgect,  oa' 
which  tt  has  been  pronounced,  as  to  those  points  it  profoeses  to  de-* 
ctde,  if  within  its  jurisdiction ;  hot  it  is  only  to  be  conindored  vr 
far  conolusive  as  it  is  positive  and  dear  in  its  decision.     i»  cannot 
bring  my  mind  to  consent  to  the  doctrine  of  Loril^  Mansfield,  «*  thai 
if  the  condemnation  be  general  aa  good  and  kwfvl  prize,  and  no* 
reasoaa  are  assigned,  nor  any  special  ground  staled,^  must  neoea** 
sarily  be  inferred,  that  the  coiklemnalion  proceeded  on  the  groood- 
of  enemies'  property."    I  adopt  the  opinioo  said  to  be  delivered  by 
Lord  Ellenborough,  in  the  case  of  Fisher  v«  Oggle,  1  Camp.  418,- 
in  which  case  the  condemciatioa  was  **  as  good  and  valid  praa,*^ 
without  stating  any  specific  ground.    ^  We  sfaew,**  says  hie  lerd-- 
ship,  **  sufficient  respect,  if  we  attach  credit  in  oor  courts  to  whal 
foreign  courts  distinctly  say.    The  sentence  of  a  foreign  court  is 
conclusive  proof  of  what  it  speeifieally  affirms.     The  adjodicainre 
part  ooly  is  to  be  regarded,  and  so  far  only  as  it  positively  and  ape-^ 
cifically  affirms."    In  the  ease  under  consideration,  the  oonduaiou^ 
insisted  en  can  only  be  established  by  way  of  inference.    WhoUier 
this  inference  may  be  fairly  deduced  from  the  generality  of  tbo  ^o« 
cree,  or  from  other  parts  of  it,  than  that  which  hao  been  brou^t 
into  the  view  of  this  court,  I  am  not  curious  lo  know.    I  am 
find  thai  the  general  rale,  as  to  the  cooelasiveneas  of 
nonts,  will  not  justify  the  verdict;  because  it  is  aot 
specifically  affirmed  in  the  decree  in  queBtion,:tbat  tha  aogroea 
coodemoed  as  enemies'  property.. 

1  now  proceed  to  give  my  opinion,  in  the  caso  ef  the  aehoonar* 
In  this  case,  also,  the  verdict  was  for  the  defondaota.  The  Jiidga 
who  prosidod  at  the  trial,  in  ehaigiog  the  jury  in  lUo 
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the  ease  of  llie  fift}r.two  negroot,  dciivered  bioMeif  to  this  «ffBCt« 
*'  The  eleven  negroes  taken  on  board  the  schooner*  were  con* 
demned  as  good  and  lawful  prize ;    the  presumption  is,  that  the 
ooodeoinalion  was  on  the  ground  of  enemies*  property,  because  no 
eootrary  reasons  are  assigned  in  the  sentence.     This  presumptioa 
not  being  repelled,  is  equal  to  posiiive  proof,  and  conchisiTe  to  fal- 
sify the  warranty  of  neutrality.     Then,  as  the  negroes  were  justly 
forfeited  as  enemies'   property,  and  as  they  were  found   on  board 
the  schooner,  the  schooner  was  thereby  exposed  to  seizure  and  de-» 
tention  ;    therefore  the  underwriters  are  not  liable."    The  judge* 
however,  doubted  whether  this  reasoning  ought  to  extend  so  iar,  as 
to  affect  persons  interested  in  the  fifty- two  negroes,  who  were  not 
interested  also  in  the  eleven  negroes  condemned.     Upon  the  wholes 
however,  he  inclined  to  think  the  insured  were  all  liable  to  sustaiu 
the  loss  fro  rata.    The  jury  most  probably  were  governed  by  this 
advice  and  direction,  in  giving  their  verdict  for  the  defendants,  in 
the  case  of  the  schooner ;  although  they  were  induced  to  find  fox* 
the  plaintiff,  in  the  other  case  concerning  the  fifty*two  negroes. 

As  the  logic,  by  which  the  jury  were  convinced,  is  not  quite  sa* 
tisfactory  to   my  mind,  I  roust  take   the  liberty  of  dissenting  from 
iU     The  reasonrog  of  the  court  may  be  reduced  to  a  syllogism 
something  like  this.     The  schooner  was  not  condemned  as  good 
prize*  but  was  considered  in  the  light  of  neufral  property :  and  as 
such,  was  acquitted,  and  ordered  to  be  restored  to  the  owners.     BtfC 
eleven  negroes,  part  of  the  schooner's  cargo,  were  condemned  as 
enemies'  property,   whereby  the  warranty  of  those  negroes   was 
falsified  :  therefore  the  warranty  of  the  schooner  was  likewise  fa}-> 
sified.     But  this  conclusion  seems  to  me  to   be  a  mm  seqtniur* 
This  case  is  not  like  those  where   the  goods  of  a  neutral  are  so 
xnixed  with  those  of  a  belligerent,  that  they  cannot  be  distinguished 
one  from  the  other.     The  schooner   was   warranted   neutral  pro' 
perty*  and  was  acquitted.     The  conclusion  must  be,  that  she  wae 
not  proved  to  be  other  than  neutral.     The  indemnity  claimed  is  for 
damages  sustained  by  the  perib  of  the  sea.     It  seems  to  be  no  an^ 
swer  to  this  claim  to  say,  that  she  was  unjustly  captured  and  de« 
taiaed.     Unlawful  capture  and  detention,  is  one  of  the  perils  in^ 
sured  against.     It  seems  to  bo  no  good  objection  to  the  claim,  to 
pretend  that  part  of  the  cargo  on  board  was  enemies'  property,  be- 
cause that  property  alone  is  liable  to  forfeiture,  and  not  other  pro- 
perty which  is  neutral.     I  cannot  reconcile  to  myself  the  propriety 
of  holding,  that,   because  o  man  has  warranted  a  negro  to  be  neu<« 
and  prop^ty,  and  the  negro  is  condemned  as  enemies'  property,  b^ 
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^^^^'  shall  Dot  be  iDdemnified  for  a  loss,  by  the  capture  and  detention  of  m 

ship,  and  by  the  perils  of  the  sea,  it  there  is  no  other  cause  for 
disputing  the  claim  to  indemnity,  than  merely  because  the  negro  hap' 
pened  to  be  found  on  board  the  ship.  The  doctrine  insisted  on,  , 
would  push  the  comity  of  nations  oflf  the  stage  entirely ;  for  ic 
would  not  give  credit  to  foreign  judgments,  even  when  they  hap- 
pened to  be  in  favor  of  neutral  commerce  :  or  elje  it  would  pay 
such  an  absurd  deference  to  them,  as  to  give  them  credit  for  what 
they  do  not  pretend  to  say,  and  even  contrary  to  wliat  they  say. 

I  now  come  to  the  case  of  the  fifty-lwo  negroes,   in  which  case 
the  verdict  was  for  the  plaintiff.     With  this  verdict,  the  plaintiff  is 
not  satisfied ;  but  as  it  is  by  no  means  clear  to  me,  that  the  ver- 
dict is  not  according  to  the  justice  of  the  case,  I  am  opposed  to 
granting  a  new.  trial.    The   brief  states  that  the  v^flict   is  for 
$856  60 ;  being  the  amount  expended  by  him  in  clothing  and  pro- 
visions for  the  negroes,  while  at  Nassau,  excluding  all  compensa- 
tion for  the  hire  of  the  brig  Euphemia.      The  contract  of  insu- 
rance, is  a  contract  of  indemnity  for  all  losses  within  the  policy. 
The  inquiry  must  be,  was  this  loss  within  the  policy,  and  what  was 
the  extent  thereof  7    Damage  by  capture  and  detention,  and   da- 
mage by  the  perils  of  the  sea,  were  insured  against.     The  ne- 
groes were  claimed  as  enemies'  property,  and  detained   for  trial, 
and  in  the  mean  timessome  of  them  perished.     The  claim  was  dis- 
missed, and  the  property  was  restored  to  the  assured.    The  deten- 
tion was  therefore  illegal,  and  the  assured  are  entitled  for  all  losses 
thereby   sustained.     Every  loss   must  be  imputed  to  its  immediate, 
and  not  to  any  remote  cause.    It  is  stated  in  the  brief,  and   I  quote 
that,  because  it  is  always  presutnable  the  appellant  will  give 'his 
case  the  best  complexion,  *<  that  the  vessel  and  cargo  received  great 
injury  whilst  lying  in  the  harbor  of  Nassau,  by  a  violent  storm,  aod 
many  of  the  negroes  died."    Now,  nothing  certain  as  to  the  ex- 
tent of  the  loss,  can  be  collected  from  this  statement.    How  maoy 
of  the  negroes  died  1    What  were  the  approximate  causes  of  their 
death  7    Did   they  die  in  consequence  of  any  cause  immediately 
arising  from  any   of  the  dangers  insured  against  t     Was  their 
death  imputable  to  capture  and  detention,  or  sea^damsge  ?    Did  any 
of  them  perish  by  natural  mortality,  or  by  other  causes,  not  wiihin 
the  policy,  and  how  many  ?    I  concede,  that  the  loss  was  at  one 
timo  total,  by   the   capture ;    and  that  the  plaintiff  had  a  right  to 
abandon,  as  he  did.     But  the  defendants  did  not  accede  to  the  of- 
fer to  abandon,  and  did  not  pay  the  loss  ;  and  the  negroes  were  a£. 
terwards  released.    In  the  final  event,  the  loss  was  not  total,  but 
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paitial ;  and  the  plaintiff  is  ontitled  to  no  more  than  an  indemnity  ^^ jaT* 
for  the  loss  actually  sustained.  I  am  not  convinced  that  the  loss  s^^,'^^ 
is  more  than  the  jury  have  allowed  by  their  verdict*  I  doubt  if  it  M'Dondd 
is  even  so  much.  It  is  an  invariable  rule»  that  the  loM  most  be  ap-  SAmsay. 
preciated  according  to  the  prime  cost*  adding  all  duties  and  ezpen* 
see,  and  aJso,  the  premium  of  insurance.  Marsh.  535*  How 
much^  was  the  property  diminished  in  value,  by  any  of  the  perils 
iaaured  against;  and  what  was  the  value  of  that  loss,  in  proportion 
to  th#  whole  value  ?  These  are  questions  which  cannot  be  an- 
swered with  any  certainty,  from  the  evidence  reported  in  the  case. 
As  to  the  hire  of  the  brig  Euphemia,  I  lay  that  out  of  the  case, 
as  irrelevant  matter.  Suppose  the  freight  had  been  insured,  is  it 
not  evident  that  the  plaintiff's  right  to  indemnity  would  have  been 
against  the  insurers  on  the  freight,  and  not  against  the  insurers  on 
the  ship  or  cargo  ?  But  the  plaintiff  was  his  own  insurer  as  to 
the  freight,  and  must  therefore  bear  the  loss,  which  happened  on 
that  score.  As  between  the  insured  and  the  underwriters  upon  the 
cargo,  it  is  a  contract  of  indemnity,  and  the  latter  has  nothing  to 
do  with  the  freight.  The  owner  of  the  tfhip  has  a  lien  on  the 
goods  for  his  freight.  Marsh.  628.  It  was  the  duty  of  the 
freighter  to  carry  the  negroes  safely  to  the  port  of  destination,  and 
feed,  and  perhaps  clothe  them,  on  the  passage.  The  allowance 
for  provisions  for  the  negroes,  was  in  my  opinion  illegal ;  but  as 
the  defendants  do  not  complain  thereof,  I  aiA  for  leaving  the  ver- 
dict unmolested. 
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S.  E.  M'Doif ALD  V,  David  Ramsat. 

In  debt  on  bond,  the  defendant  set  up  a  discount  for  medical  services  ren- 
dered from  year  to  year.  Qvere,  Whether  the  defendant  ought  to 
have  the  amount  of  his  medical  bill  allowed  to  him  as  a  payment,  pro 
iatUo,  from  time  to  time,  when  the  bills  were  due ;  or  whether  they  are 
to  be  treated  as  a  discount  only  against  the  amount  of  principal  and  ia- 
teiest  at  the  trial. 

Flaintiff,  in  person,  for  motion.    Haynb,  contra* 

NoTT,  J.    Doctor  Ramsay,  was  continually  rendering  profes- 
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^13!!^  ^^^^  aenrices  to  the  plaintiff,  and  at  the  end  of  each  yearrendered 
t^.^-,-^r  in  his  bill.  She  was  then  legally  bound  to  give  him  credit  for  that 
H^Dotiald  amount.  It  was  as  much  a  payment,  as  if  he  had  laid  down  tha 
Jttt^^r  ^P^^'®'  ^^  ^^  ^^^^9  ^^^^  *^  would  be  giving  interest  on  an  open  ac. 
count  which  the  law  will  not  allow.  But  it  is  not  so.  It  isrelier- 
ing  him  from  the  payment  of  interest  on  money  which  he  has  ac* 
tually  paid.  It  is  by  no  means  a  aniversal  rule  that  an  open 
account  will  not  oarry  interest.  But  it  ought  to  be  a  unitrer^  riiie« 
that  where  it  is  intended  as  payment,  that  it  should  stop  threat. 
It  is  said  it  does  not  appear  the  Doctor  would  save  any  thing  by 
having  the  credits  allowed  annually.  But  as  the  principle  is  cor- 
rect, I  would  grant  the  motion  unless  the  contrary  appeared.  The 
Doctor  alleges  that  it  makes  a  difference  of  two  or  three  hundred 
dollars,  which  is  not  denied  on  the  other  aide ;  and  when  a  fact  ia 
affirmed  on  one  side,  and  not  denied  on  the  other,  I  take  it  to  be 
admitted.  But  it  is  expressly  admiued  that  the  payaaenta  in  aona 
instances  were  more  than  the  interest :  from  whence  it  reaulta  aa  a 
necessary  consequence,  that  the  aggregate  woi^d  be  leaa  by  thai 
mode  of  cakulf^tion^  The  plaintiff  was  legally  and  morally  boand 
to  give  credit  when  the  services  were  performed.  She  now  cooms 
here  to  take  advantage  of  her  own  wrong,  and  asks  this  court  to 
sanction  iniquity.  I  am  of  opinion  a  new  trial  ought  to  be  granied. 
But  as  the  court  is  divided,  the  motion  must  iail,  notwithstanding 
the  verdict  is  against* the  opinion  of  the  presiding  judge.  Such  is 
the  constitution  of  this  court,  that  the  opinion  of  two  judges  may 
prevail  against  three. 

Smith,  J.     This  was  an  action  of  debt  on  a  bond,  which  bond 
was  payable  by  annual   instalments.     The  defendant  had  annually 
rendered  in  his  bill  as  physician  to  plaintiff,  which  he  says  would 
about  have  extinguished  the  interest  pn  the  bond,  each  year.     The 
defendant  contends,  that  this  much  ought  to  have  been  annually  de. 
ducted  from  the  bond*  to  prevent  the  accumulation  of  interest.     But 
if  no  more  was  annually  paid  by  the  physician's  bill  than  the  amoaot 
uf  interest,  he  cannot  be  injured ;  because  a  finding  for  the  plaiotifi^ 
by  DO  means  increases  the  interest ;  for  the  interest  could  not  ctfry 
iotefeat*    Nor  does  the  law  admit  any  auch  calculation*    And  if 
these  payments  went  no  further  than  to  extinguish  the  aonoal  in« 
terest,  still  the  plaintiff  had  a  right  to  the  full  amount  of  interest  on 
the  whole  of  the  bond,  every  year  in  succession,  until  the  whole  of 
it,  or  some  part  of  the  principal  should  be  paid.     Therefore,  I  con- 
ceive the  right  contended  for  by  the  defendant,  is  by  no  kiod  of 
construction  impaired,  and  I  am  against  the  new  trial. 
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BsBVABD,  J.  As  Cbe  bond  was  payable  by  anaual  instalmentSf  ^',^^'3^ 
and  the  defendant's  bills  for  medicines,  dec,  were  rendered  in  an- 
Qualiy,  by  way  of  payment,  and  no  objection  made  to  tbem,  it  was 
the  duty  of  the  plaintiff  to  have  given  credit  for  them,  at  the  several 
times  wlien  they  were  rendered  in«  1  do  not  consider  them  as 
comii^  within  the  discount  law,  but  as  payments  actually  made, 
£or  which  the  plaintiff  has  failed  to  giv«  receipts  according  to  the 
understanding  and  tacit  agreement  of  the  parties.  ThereforCi  I 
.ithink  lie  defendant  is  entitled  to  a  new  triaL 
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J.  PosTELL  v.D,  Ramsay. 

in  1792,  the  defendant  bought  of  the  plaintiff  a  farm  near  Charleston,  for 
JS608.  The  land  had  been  mortgaged  to  the  loan  office,  and  the  sum 
of  S223  was  at  the  time  of  the  contract,  due  on  said  mortgage.  De- 
fendant paid  £S80f  in  money,  and  gave  for  the  residue,  the  following 
mckoowledgement :  ^  I  promise  to  pay  Col.  Postell,  what  he  owes  to 
the  loan  office,  for  paper  medium  borrowed  on  the  mortgage  of  a  plan- 
tation on  Charleston  JNeck*  called  Paradisei  this  day  bought  by  me ;  the 
sum  supposed  to  be  about  223  pounds  ;*'  signed  D.  R.  The  plaintiff 
afterwards,  without  suit  being  brought,  voluntarily  paid  off  the  loan 
office  bond,  from  an  apprehension  that  he  would  eventually  be  compelled 
to  do  so ;  and  then  brought  this  action  to  recover  what  he  had  so  paid. 
Held  that  he  could  not  recover. 

Plaintiff,  in  person^  for  the  motion.     Hatnb,  eotUra, 

CoLCOcK,  J.    The  circumstances  of  the  case  as  they  appeared 

upon  the  trial,  was  as  follows  i    The  plaintiff  had  purchased  from 

the  defendant  a  tract  of  land,  which  the  defendant  had  originally 

purchased  from  the  State*  and  for  which  he  owed  a  balance  of  two 

liundred  and  twenty  pounds  :     For  that  sum  the  treasurer  of  the 

State  held  his  bonds  or  obligations,  when  the  present  plaiutiff  pur- 

.^hased  from  the  defendant  the  aforesaid  tract  of  land.     Ho  agreed 

to  give  defendant  six  hundred  pounds,  paid  bim  ^he  sum  of  three 

liutidred  and  eight  pounds  cash  ;  and  agreed  at  the  same  time  to 

pay  to  the  State  treasurer,  two  hundred  and*  twenty  pounds  for  the 

wdefeodant,  whose  bond  had  been  given  as  aforesaid^  but  no  definite 
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^^mT^'  period  was  fixed  for  the  payment  of  the  same.  It  was  ondentood, 
'  however,  by  the  present  plaintiflT,  that  he  should  pay  the  balance 
due  by  the  defendant  to  the  treasury,  in  the  same  manner  that  debts 
of  a  similar  nature  were  uniformly  paid,  that  is  to  say,  to  pay  the 
annual  interest,  which  the  plaintiff  did,  and  to  discharge  the  princi- 
pal whenever  the  State  should  think  proper  to  require  the  same  ; 
that  the  State  never  did  require  the  payment  of  the  principal,  and, 
therefore,  the  plaintiff  did  not  fail  to  comply  with  his  agreemeot. 
But  the  defendant  voluntarily  paid  the  said  balance  of  two  Imndred 
and  twenty  pounds,  without  being  required  or  coerced  to  do  the 
same,  and  verdict  was  given  against  the  present  plaintiff  therefor  ; 
from  which  decision  he  appeals,  upon  the  ground,  that  he  never 
failed  to  comply  with  his  contract  made  with  the  defendant,  and 
was  not,  therefore,  liable  to  refund  the  money  which  had  been  voU 
untarily  paid  by  the  defendant,  but  was  only  compelled  to  pay  the 
said  sum  of  money,  which  he  is  willing  to  do  consistent  with  hti 
contract,  whenever  the  State  think  proper  to  require  the  same. 

This  case,  in  my  judgment,  turns  upon  the  construction  of  the 
agreement.  Now,  no  particular  time  bemg  mentioned,  a  reasonable 
one  must  be  supposed  to  have  been  intended  by  the  parties ;  and 
a  reasonable  time,  was  in  my  opinion,  given  to  the  defendant.  He 
contends  that  he  was  to  have  all  the  time  the  public  would  give  him. 
Can  this  be  possible  t  I  think  not.  At  all  events,  it  is  not  so  ex- 
pressed by  the  agreement,  and  it  is  not  even  fMresumable ;  for  what 
man  without  the  hope  of  gain,  would  run  a  risk  ?  and  Col.  Postell 
would  certainly  have  been  a  sufferer.  If  this  land,  which  was 
mortgaged  to  the  public,  should  have  been  sold  for  less  than  the 
amount  of  his  bond  to  the  public,  and  Doctor  Ramsay  had  become 
insolvent,  circumstances  likely  to  occur  when  he  interfered  :  farther^ 
the  Doctor  was  benefitted  by  the  payment,  his  property  was  re- 
lieved  from  an  incumbrance,  aud  of  course  must  have  sold  fi>r  bo 
much  more. 

But  I  am  at  all  times  averse  to  granting  new  trials  when  I  think 
justice  has  been  done ;  and  in  this  case,  to  say,  that  the  plaintiff 
should  lose  his  money  paid  to  the  public,  would,  in  my  humble  judg« 
ment,  be  great  injustice.     I  am,  therefore,  against  the  motion. 

Bbbtabd,  J.  The  plaintiffi  in  1792,  bargained  and  sold  to  the 
defendant  a  tract  of  land  on  Charleston  Neck,  and  took  from  him, 
in  addition  to  certain  pecuniary,  and  other  considerations,  a  note  Iq 
writing,  in  the  words  and  figures  following :  «*  I  promise  to  pay 
Col.  Postell,  what  he  owes  to  the  loan  officci  for  paper  medium 
borrowed  on  the  mortgage  of  a  plantation  on  Charleston  Nock* 
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called  Paradise,  this  day  bought  by  nrie ;  the  sum  supposed  to  be  ^^{f^^^* 
about  223  pounds.     D.ivid  Ramsay.     August  27th,   1792."     It  s.^-^^-^/ 
appeared  that  it  was  usual  with  the  borrowers  of  the  paper  medium,     Posteli 
to  pay  the  annual  interest  on  the  sums  borrowed,  and  that  while  this    ^^^^jj^y^ 
was  regularly  done,  no  call  was  made  by  the  loaa  office  for  the 
principal.     The  defendant  bad  paid  the  interest  on  the  sum  men- 
tioned in  the  note,  but  had  not  paid  the  balance  of  the  principal 
which  remained  due.     The  principal,   however,  had  not  been  de- 
manded  by  the  loan  office.     No  suit  had  been  commenced  against 
the  plaintiflT,  on  the  part  of  the  State,  for  the  balance  due  by  him. 
Yet,  under  an  apprehension  that  be  might,  ultimately,  be  a  sufierer, 
unless  the  balance  was  recovered  from  the  defendant  speedily,  he 
voluntarily  paid  what  remained  due  to  the  loan  office,  and  then 
brought  this  action  for  money  paid,  laid  out,  dec,  for  the  defendant. 

I  am  rather  disposed  to  believe  the  plaintiff  was  under  very  se- 
rious apprehensions  that,  unless  he  took  this  step,  he  would  even- 
tually  be  compelled  to  do  that  which  he  did,  when  he  paid  this  ba- 
lance to  the  loan  office,  with  an  accumulation  of  interest,  and  that 
he  would  finally  fail  in  obtaining  an  indemnity  from  the  defendant 
on  bis  note,  unless  he  hastened  the  settlement  of  the  debt  at  the 
loan  office.  In  this  view  of  the  case,  his  conduct  cannot  be  regar- 
ded as  officious  and  without  probable  cause.  Nevertheless,  I  am 
of  opinion,  he  had  no  right,  according  to  the  terms  of  the  contract, 
to  hasten  the  payment  of  the  money  due  at  the  loan  office,  so  as 
to  produce  any  inconvenience  to  the  defendant,  to  which  he  would 
not  otherwise  have  been  exposed.  By  the  contract,  he  had  placed 
the  defendant,  as  to  this  loan,  in  his  own  shoes,  and  could  have  no 
recourse  to  him,  until  he  had  suffered  through  his  fault.  Here  was 
only  an  impending  danger  of  suffering,  but  no  actual  loss  had  ac- 
crued. It  was  a  voluntary  and  unauthorized  advance  of  money, 
wiien  there  was  no  pressing  necessity  fur  payment.  I  am,  there- 
fore, constrained  to  say,  that  the  defendant  is  legally  entitled  to  a 
new  trial. 

Smith,  J.  James  Posteli  had  mortgaged  a  tract  of  land,  that 
lay  OD  Charleston  Neck,  to  the  loan  office ;  and  on  the  27th  Au- 
gust, 1792,  he  sold  the  land  to  the  defendant  for  £603,  three  hun- 
dred and  eighty  of  which  defendant  paid  in  cash,  and  gave  the  fol- 
lowing security  for  the  balance :  <*  I  promise  to  pay  for  Col.  Pos- 
teli, what  he  owes  to  the  loan  office  for  paper  medium,  borrowed  on 
the  mortgage  of  a  plantation  on  Charleston  Neck,  called  Paradise, 
this  day  bought  by  me,  the  sum  supposed  to  be  about  two  hundred 
and  twenty  pounds*    August  a7th|  1792.    David  Ramsay." 
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Doctor  Ramsay,  it  appeared,  had  regularly  ever  since,  paid  up 
to  (he  loan  oflice  the  interest  each  year,  according  to  the  requisi' 
tions  of  the  law,  but  had  never  been  called  on  to  pay  the  principal. 
But  Col.  Postell  grew  impatient,  and  without  being  called  on  by 
the  loan  office,  voluntarily  paid  the  amount  of  the  principal  of  the 
bond  (hen  due,  and  commenced  hia  action  against  the  defendant,  Ca 
recover  it  back  again. 

Circumstances  might  have  occurred,  that  would  have  authorized 
Col.  Postell  to  pursue  this  course.     Had  the  treasury  department 
threatened  him  with  a  suit  on  the  bond,  after  they  should  have  aold 
ihe  land,  for  that  is  the  course  which  has  been  pursued  in  similar 
instances,  the   plaintiff  would  not  only  have  had  the  right,  but 
would  have  exercised  a  just  prudence  towards  himself,  in  paying, 
the  money,  and  (hen  bringing  suit  against  the  defendant  to  recover 
it  back  again.     Here  would  have  been  a  motive,  and  an  act  of  self 
defence.     1  Bacon.     *' Assumpsit,"  one  writer  says,  **  is  an  action 
the  law  gives  a  p'irty  injured,  by  the  breach  or  non -performance  of 
a  contract  legally  entered  into,"  &c.     There*  must  be  a  breach  of 
the  contract,  either  expressed  or  implied,  before  the  right  of  action 
attaches.     Doctor  Ramsay  has  not  bound  himself  to  pay  this  sum 
of  money  di  any  particular  time,   but  promises  to  pay   what  Col* 
Postell  owes  to  the  loan  office,  on  the  mortgage  on  this  plantation, 
and  from  the  nature  of  the  contract,  it  would  seem  that  the  parties 
intended  this  to  be  an  affair,  afterwards,  between  Doctor  Ramsay 
and  the  loan  office ;  and  if  he  has  been  dealt  with,  as  other  loan 
office  debtors,  indulged,  on  paying  up  annually  the  interest,  with 
further  time  to  extinguish^lhe  principal,  I  can  see  no  reason  for  this 
voluntary  interference  of  the  plaintiff.    He  was  not  menaced  with 
an  action.     There  was  no  alarm  from  an   accumulating  interest, 
that  might  ultimately  fall  on  Col.  Postell,  because  Dr.  Ramsay  dt«. 
charged  it  annually.     And  a  mere  desire  on  the  part  of  the  plains 
tiff  to  have  it  finally  adjusted,  could  not  justify  the  measure. 

Besides,  it  is  to  be  remembered,  that  the  very  land  which  Doctor 
Ramsay  purchased  from  Col.  Postell,  is  the  land  to  be  relieved  by 
the  payment  of  this  money.  This  land  was  mortgaged  at  one 
third  of  its  real  value.  CoL  Postell  sold  it  to  Doctor  Ramsay  for 
its  full  value,  and  received  in  prompt  pay  all  but  the  mortgage 
ney.  The  act  establishing  the  loan  office  and  paper  medium, 
the  land  shall  bo  mortgaged  at  one  third  of  its  value.  And  by 
act  to  amend  this  act,  passed  the  year  following,  the  commissi  oners, 
*  where  they  have  good  reason  to  believe  the  lands  mortgaged* 
not  representedi  as  to  their  value,  had  the  power  of  refttiing. 
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These  lands  lay  almost  at  the  loan  office  door,  and  must  have  been  ^^f^"'*' 

koowD  to  the  commissioners,  to  be  of  this  thrse-fold  value,  twenty* 

seven  years  ago.     The    value  of  lands  in  this  State  generally,  and 

especially  in  the   vicinity  of  Charleston,  since  that  date,  has  been 

eohaficed  more  than  two  hundred  per  cent.     The  land  at  this  time 

has  all  this  accumulated  value  on  it,  without  any  drawback  of  io* 

terest  accruing,  and  is  subject  to  be  sold  in  the  hands  of  Doctor 

Kamsay,  for  the  payment  of  this  loan  office  debt. 

By  the  loan  office  act,  the  commissioners,  after  four  weeks  de- 
fault or  noQ*paymcnt,  have  nothing  to  do  but  advertise   the  land 
three  weeks  in  the  gazette,  and  sell  to  the  highest  bidder.     And 
moreover,  the  plaintiff  would  not  bear  the  loss|  if  any  should  ac- 
crue, by  such  a  proceeding,  if  it  should  take  place.     Doctor  Ram- 
say roust  bear  it,  for  he«is  bound  by  his  writing  to  the  plainliflT,  to 
relieve  the  land  from  this  incumbrance  under  which  he  purchased 
it.     Then  if  he  has  purchased  the  land  under  this  incumbrance', 
and  has  obligated  himself  to  relieve  it  from   this  incumbrance,  he 
should  have  no  recourse  against  the  plaintiff,  if  the  laud  should  be 
sold  by  the  State  under  the  mortgage.     If  it  could  be  supposed,  un- 
der this  view  of  the  value  of  the  land,  that  it  should  sell  for  a  less 
suoi  than  the  principal  in  the  mortgage,  the  plaintiff  might  be  made 
liable  on  this   bond  for  the  residue.     But  until  that  event,  the  land 
only  is  liable  to  bear  the  burthen,  and  that  in  'the  hands  of  Doctor 
Ramsay.     Therefore,  I  think  the  plaintiff  was  under  no  sort  of  ob- 
ligation, moral  or  legal,  to  pay  the  money  on  the  mortgage.     The 
doiog  so  was  an  act  of  his  own  choice,  and  he  must  bear  tbe  in- 
eonvoDience.     And  !  am  for  a  new  trial. 
The  other  judges  concurred. 
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Of«r«,  CONSTITUTIONAL  COURT,  CHARLESTON,  APRIL,18I9< 


^  ThB  GiTT    CoVNCIL  of  CHABLXSTOlf  V,   JOHN  DUKCAK. 

City 

y.        Jftmes  Duncan  being  duly  authorised  by  the  City  Council  to  dispose  of 

Punean.        certain  lottery  tickets,  sold  them  to  defendant,  and  took  his  note,    Hr 

afterwards  died  insolvent,  and  the  not^  fell  into  the  hands  of  the 

defendant,  his  administrator.    Held,  that  the  defendant  coold  not  re- 

#  tain  the  amount  as  assets,  and  that  the  plainti&  wero  entitled  Ur 

recover. 

Edwabds,  for  the  motion.     Pbinole,  contra. 

CoLcocK,  J.    The  jury  find,  that  James  Duncan,  Esq.  being  a 
city  warden,  was  requested  by  the  City  Council,  and  did  uoder- 
take  to  sell  and  dispose  of  certain  lottery  tickets  to  them  belonging,' 
and  that  he   did  sell  and  dispose  of  fifty-seven  tickets  unto  defend^ 
ant,  and  did  for  the  same  take  the  within  mentioned  note  of  hand^ 
which  being  unpaid,  the  said  James  Duncan  died  inaolveDi;   and 
on  his  death,  it  fell  into  the  bands  of  the  defendant,  hie  adminiilra- 
tor.     If  the  court  should  be  of  opinion,  that  the  City  Council  can 
legally  demand  the  said  note  as  their  property,  then  we  find  f»r  the 
plaintiff  $570 ;  or  the  said  note  to  be  given  up  to  the  City  Coancil  s 
but  if  the  court  should  be  of  opinion,  that  the  said  note  can  not  be 
ibllowed  and  separated  from  the  general  mass,  as  their  property,  of 
the  estate  or  assets  of  the  said  James  Duncan,  then,  we  find  fi>r  die 
defendant. 

The  fact  being  clearly  established,  that  the  note  was  taken  hf 
the  deceased  for  lottery  tickets,  which  he,  as  agent  to  tke  Cilj 
Council,  bad  sold  ;  the  circumstance  of  his  having  taken  it  payable 
to  himself,  will  certainly  not  make  it  his  property.  I  am  therafbre 
of  opinion,  that  the  plaintiff  have  judgment,  and  that  the  poaiea  bv 
delivered  to  them. 

Bhetard,  J.  The  verdict  finds,  that  Mr.  James  Dttncaii»  aa 
city  warden,  took  the  promissory  note  for  which  this  action  wmm 
brought,  for  certain  lottery  tickets,  which  be  was  entrusted  to  sell 
on  behalf  of  the  corporation.  And  it  may  be  fairly  inferred,  that 
the  note  was  taken  as  trustee,  for  the  use  and  benefit  of  the  cor* 
poration. 

This  action  was  trover  for  the  wrongful  conversion,  of  the  oota. 
In  this  action,  it  was  only  necessary  to  prove  property  in  the  plai 
liff,  and  a  wrongful  conversion  by  the  defendant.  If  the  note 
taken  in  trust  for  the  plaintiff,  as  it  appears  by  the  verdictt  thasi  it 
was  the  property  of  the  plaintiff.    The  conversion  may  be  fiuriy 
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•npHed,  as  the  verdict  fiDds  for  the  plftintiff,  *"  if  the  coort  thoald  ^S^ 
be  of  opinbn,  the  plaintiff  could  legally  demand  the  said  note.*' 
From  this  finding,  it  oiay  be  inferred,  that  there  was  a  demand  and 
refusal,  sufficient  to  evidence  a  wrongful  conversion,  provided  the 
property  was  in  the  plaintifi*.  I  am  of  opinion,  the  plaintiflf  is  enti* 
tied  to  judgment. 

Bay,  J.    The  special  verdict  states  that  James  Duncan,  decea- 
sed, being  a  city  warden,  was  requested  by  the  City  Council,  and 
did  undertake  to  sell  and  dispose  of  some  lottery  tickets,  and  that 
he  sold  fifty.8evcn  tickets  to  the  defendant,  and  took  his  note,  for 
which  this  action  was  brought ;  which  being  unpaid,  the  said  James 
Dancan  died  insolvent,  and  on   his  death,  it  fell  into  the  hands  of 
the  defendant,  as  his  administrator.     If  the  court  should  think  the 
note  the  property  of  the  city,  we  find  for  them  $570,  or  that  the 
note  should  be   given  up.     But  if  the  court  should  think  that  the 
note  cannot  be  folk>we3  up,  and  separated  from  the  general  nuiss^ 
•a  the  city's  property,   of  the  estate,  or  assets  of  the  said  Janiee 
Duncan,   then,  they  'find  for  the  defendant.     From  the  foregoing 
epecial  verdict,  it  appears  to  me,  that  the  above  named  James  Dun- 
can,  upon  the  delivery  of  the  above  mentioned  lottery  tickets  for 
^eale,  became  the  trustee  or  agent  of  the   City  Council ;  and  that 
4be  note,  although  taken  in  his  own  name,  for  the  amount,  became 
their  property,  the  moment  it  was  given  for  the  said  lottery  tickets. 
He  held  it  in  trust  for  them,  and  does  not  form  any  part  of  his  pri« 
¥ate  estate ;    consequently,  it  became  so  much   money  due  to  the 
<ctty  from  the  maker  of  the  note,  instead  of  being  due  to  the  repre« 
jeotative  of  the  said  deceased  James  Duncan.    I  am,,  therefore,  of 
4»pinioo,  that  the  postea,  should  be  delivered  to  the  plaintiff,  in  order 
that  they  may  enter  their  judgment  thereon.     If  James  Duncan  it 
considered'  in  the   light  of  a  factor  or  agent  for  the  City  Council*  • 
suid  he  may  be  very  justly  considered  in  that  light,  the  property  to 
4lie   last  moment  remains  the  property  of  the  principal,  and  the 
tiduitfl  might  have  been  recovered  specifically  if  unsold,  in  whose 
liaods  soever  they  might  have  come.     Even  money  for  the  pro- 
^eodst  if  in  bags,  may  be  recovered.     5  T.   R.  315.     4  Burrows, 
3047.    If  money  received  for  the  proceeds  may  then  be  recoveredt 
it  foUows  clearly,  that  a  note  given  for  the  proceeds,  may  also  be 
cecovered. 
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CamXa^,  CONSTITUTIONAL  COURT,  COLUMBIA,  APRIL,  181S. 

John  M'Cants  v.  Ulysse?  Rooeks. 

Where  the  plaintiff  enters  up  jadgment  and  lodges  his  execution  pending 
an  appeal  on  the  part  of  defendant ;  and,  before  such  appeal  be  dis- 
ir.issed,  A.  lodges  his  execution  against  defendant,  (but  subsequently  to 
the  lodging  of  the  plaintiff's,)  the  execution  of  the  plaintiff  will  have 
priority.  In  other  words,  an  appeal  does  not  prevent  the  lien  of  an 
execution  lodged  pending  such  appeal. 


Fi,  fa,  in  assumpsit. 

This  was  a  rule  against  the  sheriff,  to  compel  him  to  pay  over  mo* 
ni«8  which. he  had  collected,  belonging  to  the  defendant ;  to  which 
the  sheriff  made  a  special  return, : — That  he  had  monies  in  his  hands, 
6iC.,  but  had  in  his  office  also,  an  (Execution  of  A.  Blanding  d&  Co., 
against  Ulysses  Rogers. 

The  facts  were,  that  Mr.  Blanding  had  obtained  a  judgment 
against  Rogers,  from  which  judgment  Rogers  appealed  to  the  Con* 
stitutional  Court ;  and  pending  that  appeal,  Mr.  Blanding  entered 
up  his  judgment,  and  lodged  his  execution  in  the  sheriff 'soflice: 
pending  this  appeal,  and  after  Mr.  Bland ing's  execution  was  lodged, 
the  plaintiff,  M'Cants,  lodged  his  execution. 

Levy,  for  the  motion.     Blanding,  contra. 

Smith,  J.  The  court  below  ruled  the  sheriff  to  pay  over  the 
monica  to  Mr.  Blanding^s  execution,  it  having  been  decided  so  by 
the  Constitutional  Court  in  Charleston,  in  a  similar  case  of  Deooon 
and  O'Hara.  The  court  having  already  decided  the  point,  I  am 
bound  by  that  decision.     Motion  overruled. 

CoLCDCK,  J.,  concurred. 

Bbevard,  J.  In  the  case  of  Deooon  v.  O'Hara  et  oL  deter- 
mined in  Charleston  by  the  Constitutional  Court  of  Appeals,  ia 
1805,  after  verdict  for  the  plaintiff,  the  defendants  moved  for  a  new 
trial ;  and  during  the  pendency  of  the  motion,  the  plaintiff  died. 
But  before  his  death,  judgment  had  been  entered  up,  pursuant  to  a 
rule  of  court,  which  authorized  the  entry  of  judgment  and  taking 
out  execution,  to  bind  the  property  of  the  defendant,  pending  the 
motion  for  setting  aside  the  verdict.  . 

It  was  contended  that  the  judgment  entered  up  under  such  cir- 
cumstances, wai  void  ;  and  that  the  death  of  the  party  plaintiff, 
prior  to  the  determination  of  the  motion  for  a  new  trial,  by  which 
the  jadgmeut  was  suspended,  though  it  would  not  abate  the  action» 
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"WOQld  neverthelesa  suspeDd  any  proceedings  upon  the  motion,  till  ^^^i^^^^* 
the  representatives  of  the  deceased  should  revive  the  proceedings 
by  icire  facias^  or  other  process.  The  decision  of  the  court  \vas» 
that  the  death  of  the  plaintiflf  did  not  interpose  any  legal  impedi* 
ment  to  the  hearing  and  determining  of  the  matters  submitted  by 
way  of  appeal ;  and  that  the  case  might  proceed  as  if  no  such  ac- 
cident had  taken  place.     A.  A.  1785,  P.  L.  381. 

With  regard  to  the  judgment  entered  up,  pending  the  appeal,  the 
coart,  Watiss,  Bat,  Brktard,  and  Wilds,  Js.,  were  of  opinioo 
that  the  same  might  be  considered  as  a  judgment  nunc  pro  fimc» 
after  the  motion  should  be  decided  in  favor  of  the  party  in  whose 
favor  it  should  be  entered  up.     But  they  inclined  to  think,  according 
to  my  understanding  of  their  opinions,  that  no  judgment  could  be 
legally  entered  up,  until  after  the  determination  of  the  motion  sub- 
mitted,  notwithstanding  the  rule  of  court  which  allows  the  entering 
op  of  conditional  judments.     I  was  then,  and  am  still  of  opinion, 
that  no  such  judgment  can  be  legally  entered  up,  before  the  motion 
tO  the  Constitutional  Court  of  Appeals  has  been  heard  and  decided. 
But  inasmuch  as  the  judgment  may  be  entered  up,  after  the  appeal  is 
decided,  nunc  pro  tunc,  i  am  not  disposed  to  question  the  judgment 
which  has  been  thus  entered  up  by  anticipation.     The  point  having 
been  ruled  in  the  case  cited,  on  which  occasion  the  authorities  were 
carefully  examined  ;  I  am  not  willing  to  set  the  question  again 
afloat,  although  I  entertain  some  doubts  whether  the  rights  of  other 
judgment  creditors,  who  fairly  obtained  regular  and  legal  judgments, 
prior  to  the  time  when  this  judgment  could  have  been  lawfully  en- 
tered up  and  signed,  nunc  pro  ftmc,  and  issued  executions  thereupon, 
are  not  upon  legal  principles  to  be  referred  to  a  party  who  cluima 
by  relatioo,  and  founds  his  claim  on  a  fiction  of  law. 


CONSTITUTIONAL  COURT,  COLUMBIA,   APRIL,  1818., 

Saxitbl  Dopds  0.  Albxai?dbr  Wilson. 

When  there  is  no  fraud,  or  undue  advantage  taken  of  a  man  of  weak  mind, 
he  must  be  bound  by  his  contracts.  If  he  is  unable  to  take  care  of  him- 
self^ his  friends  should  have  a  committee  appointed ;  but  until  such  ap- 
pointment, his  contracts  bind,  where  there  is  no  firaud. 

The  plaintiff  in  this  case,  being  a  man  of  a  weak  miad,  made  an 
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Mooi« 

adf. 

Benbow. 


Can-Cmtri,  ogreemeot  with  (he  defendant  to  serve  him  a  year  for  hia  food  and 
clothes.  His  father  gave  notice  to.  the  defendant,  that  if  he  kept 
him,  he  must  pay  at  the  rate  of  five  dollars  per  mouth  for  bis  aer. 
vice.  Defendant  then  desired  him  to  go  away,  but  he  refused  to  go. 
It  was  further  proved,  that  during  harvest  time,  one  of  defendant's 
neighbors  applied  to  him,  for  plaintiff  to  work  for  him,  and  offered 
him  five  dollars  per  month,  but  defendant  said  he  could  not  let  bim 
go.  At  the  expiration  of  the  time,  plaintiff  gave  defendant  a  re. 
cetpt  in  full  of  ail  demands.  On  this  evidence,  the  judge  below 
gave  a  decree  for  plaintiff. 

It  ought  to  be  observed,  that  this  suit  was  instituted  in  plaintiff's 
Dame  by  his  father. 

Claskb,  for  the  motion.    Evans,  contra. 

NoTT,  J.  I  am  of  opinion  that  a  nonsuit  ought  to  be  granled. 
The  plaintiff  has  had  the  full  benefit  of  his  contract,  and  appears 
to  have  been  satisfied  with  it ;  and,  I  am  not  satisfied  that  it  was 
an  unreasonable  one.  Pew  persons,  perhaps,  would  have  the  trou* 
ble  of  such  a  man,  for  the  services  of  the  ablest  bodied  man  in  the 
State.  As  for  defendant's  saying  be  could  not  let  him  go,  perhaps 
he  was  not  authorized  by  contract  to  let  him  go ;  perhaps  his  ser- 
vices were  useful  only  in  jsome  particular  kinds  of  work ;  he  nught 
have  been  more  useful  to  him  about  harvest  than  at  any  other  time. 
In  any  view  of  the  case,  he  is  not  entitled  to  the  verdict.  If  be  is 
unable  to  take  care  of  himself,  let  his  friends  apply  to  the  Court  of 
Equity,  and  have  a  committee  appointed  for  him.  Until  then,  he 
must  be  bound  by  his  contracts,  when  there  is  no  fraud  or  undue  ad* 
vantage  taken  of  his  situation. 

Smith,  and  Golcock,  Js.,  concurred. 


CONSTITUTIONAL  COURT,  COLUMBIA,   APRIL,  18I3. 

RiCHAHD  MOORB  ods.  EvAN  BeKBOW. 


Where  a  defepdant  is  insolvent,  and  imprisoned  qnder  a  co.  sa^  the 
tiff  in  such  aption,  is  bound  to  pay  his  gaol  fiseSf  there  being  no  piopaity 
of  the  insolvent  debtor  to  satisfy  such  fees. 


The  dafeodant,  Moore»  had  purchased  a  judgment  from  J 
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Smith,  against  James  Monk ;  and  the  defendant,  Moore,  had  bound  ^^JlT'** 
bioMelf  to  pay  the  sheriflT's  fees,  without  saying  what  fees.     On  ^rv-^^ 
this  judgment,  a  ea,  sa.  issued,  and*  Muifk  was  imprisoued  under  it     Moon 
for  a  considerable  time.     The  defendant.  Monk,  proved  insolfent, 
and  this  action  was  to  recover  from  Moore,  the  present  defendant, 
the  amount  of  the  gaol  fees,  on  the  ground  that  where  a  defendant 
is  insolvent,  and  imprisoned  under  a  ca.  sa.,  the  plaintiff  in  suck 
action,  is  bound  to  pay  his  gaol  fees. 

It  was  contended,  on  the  part  of  the  defendant,'  that  by  the  com. 
fDon  law,  a  prisoner  in  debt  was  bound  to  maintain  himself  whilst  in 
gaol ;  therefore,  the  plaintiff  who  should  put  him  there,  was  not 
bound  to  pay  his  fees.    That  this  was  an  indulgence  eitended  by 
the  sheriff  to  the  prisoner,  unauthorized  by  law,  and  he  mast  bear 
Ibe 'burden. 
The  presiding  judge^  Nott,  decreed  for  the  plaintiff. 
The  present  motion  is  to  reverse  that  decree^  and  for  leave  to  en- 
ter-up  judgment  on  nonsuit. 
Bi«i«ifi>iifci,  for  the  motion.    Richardson,  contra. 
Smith,  J.     It  was,  it  is  true,  the  common  law  of  Englandf  at 
the  tinrie  when  Plowden  wrote,  that  if  a  debtor  was  imprisoned,  be 
had  nobody  to  look  to  for  sustenance,  but  himself.      If  he  had  not 
the  means  already  in  store,  by  which  he  could  do  so,  he  had  to  de» 
pendf  upon  private  benevolence.     And  if  any  bad  the  humanity  to 
contribute,  he  lived  by  their  bounty  alone.     But  if  this  source  failed 
him,  he  was  left  to  die  in  the  name  of  God, 

It  was  a  part  of  the  common  law  to  starve  a  man  to  death  |    but 
that  same  common  law  utterly  abhorred   perpetual  imprisonment* 
This  was  a  strange  inconsistency  in  the  same  system  of  jurispru- 
dence.    It  is  to  be  hoped,  that  even  in  England,  under  their  enlight- 
ened judges,  it  has  either  been  abrogated,  or  has  become  obsolete* 
If  this  law  can  be  said  to  have  been  made  of  force  in  this  State^ 
by  the  act  of  the  legislature  of  1712,  making  such  parts  of  the 
coounon  law  of  force,  which  were  not  inconsistent  with  the  parti- 
cular constitutions,  customs,  and  laws  of  the  province  ;  yet  it  must 
long  atRce  have  become  obsolete  in  a  country  like  thisi  where  the 
eonetitution   guards  against  oppression,  and  where  the  laws  are 
daily  lit>eralized  in  favor  of  insolvent  debtors.    The  very  object  of 
the  ioaolvent  debtor's  act,  passed  as  long  ago  as  1790,  was  ex- 
pressly for  the  purpose  of  granting  further  relief  to  poor  distressedf 
aod  insolvent  prisoners  for  debt.    By  the  aid  of  this  law,  after  an 
insolvent  debtor  has  been  imprisoned  for  a  certain  timci  he  can  by 
bis  oath  absolve  himself  entirely,  and  forever,  from  all  bis  suing 
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C0M.CotiH,  creditors,  so  humano  is  its  priaciples.  But,  ia  the  meao  tione,  xttd 
cominoQ  law  would  starve  him  in  gaol,  before  his  term  of  impri- 
sonment expires,  bad  he  no  other  resource,  than  the  cold  hand  of 
charily  for  his  subsistence.  Suppose  an  honest,  but  unfortunate 
debtor,  who  had  not  a  cent,  should  be  imprisoned  by  an  unreleotiog 
creditor,'  who  would  not  contribute  any  thing  for  his  relief,  who 
must  maintain  him  ?  The  gaoler  would  be  obliged  to  receive  him 
into  the  gaol,  and  would  liberate  him  at  his  periL  Would  the  law 
impose  on  the  gaoler,  the  alternative  of  maintaining  this  prisoner, 
or  seeing  bim  perish  before  his  e^es  with  hunger  t  I  think  not* 
The  creditor  is  bound,  by  his  implied  contract  with  the  gaoler,  ts 
see  him  paid  for  the  support  of  the  debtor.  It  is  a  claim  foandeJ 
in  equity,  and  good  conscience  ;  and  which  the  creditor  is  bound 
to  p»y.  The  act  of  the  legislature,  of  1791,  has  allowed  gaolen 
one  shilling  per  diem,  for  dieting  of  white  persons  In  gaol.  Later 
acts  extend  it  to  thirty-seven  and  a  half  cents.  They  are  not  de> 
nominated  prisoners,  but  persons.  By  what  authority  then,  can 
wo  suy,  that  this  allowance  is  confined  to  criminals  ?  I  know  of 
none,  if  this  law,  then,  is  to  bo  a  matter  of  construction,  that 
construction  ought  to  prevail,  which  is  most  consonant  to  reasoo: 
and  reasoo,  I  think,  is  decidedly  against  the  common  law  doctn&e* 
I  am,  therefore,  against  the  motion  for  a  new  trial. 

CoLCocK,  and  Nott,  Js.,  concurred. 

Brevabd,  J.  For  the  reasons  given  for  my  opinion,  delivered 
in  the  case  of  McLain  v.  Hayne,  sheriff  of  York  district,  deter« 
mined  in  this  court  some  time  ago,  which  was  a  case  parallel  to  the 
present,  I  am  of  opiaion,  that  this  motion  ought  to  prevail. 

Bay,  and  Gsxujle,  Js.,  concurred  with  BftSYAHD,  J. 
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CONSTITUTIONAL  COURT,  COLUMBIA,  APRIL,  1818.  to«.C*«r«, 

'  1813. 

JjBiniET  Pratheb,  by  her^nezt  friendi  v,  John  Clabkb. 

In  a  case  of  alimony  in  equity,  the  husband  had  been  committed  by  aU 
tachment,  for  not  performing  the  decree.  To  an  action  brought  in  the 
name  of  the  wife  against  the  sheriff  Tor  a  permiscsive  escape  of  the 
husband,  evidence  that  the  husband  had  complied  with  the  decree  is  in- 
admissible ;  nor  is  it  a  sufficient  defence  to  show  that  the  husband  was 
pennitted  to  escape,  at  the  request  of  the  wife.  The  wife  may,  bjpro" 
thein  ami;  support  such  action  in  her  own  name. 

Tried  before  Judge  Brevard. 

This  was  a  special  action  on  the  case  against  John  Clarke,  tfl 
sheriff  of  Laurens  district,  to  recover  damages  for  permitting  Wil. 
Jiam  Prather,  who  was  iit^e  custody  of  the  sheriff,  by  virtue  of 
an  attachment,  issued  from  the  Court  of  Equity,  for  a  contempt, 
io  Dot  giving  security  to  perform  the  decree  of  the  said  court,  in 
the  case  of  Jennet  Prather,  by  her  next  friend,  Jacob  Millert 
against  the  said  William  Prather,  to  escape  and  go  at  large. 

By    this    decree,   the  complainant,    Mrs.    Prather,  by  her  neit 
friend,  Jacob  Miller,  had  recovered  one  hundred  dollars  per  annumi 
during  the  teim   that  they  should  live  separate  and  apart;  or  until 
he  should  agree  to  cohabit  with  her,  and  treat  her  as  became  a  man 
Io  treat  his  loi/e,  4*c.    ^be  defendant   offered   evidence   to  prove 
that  William  Prather  had  complied  with  the  decree,  which  was  re« 
fused  by  the  judges     The  defendant  offered,  and  examined  much 
evirJeoce,  to  shew  that  he  permitted  the  said  William  Prather  to  go 
at  large  in  the  gaol  yard,  and  gave  him  great  liberties^ and  an  easy 
opporlunitj  to  escape,  at  the  request^  and  Ihf  ike  permistion  of  ike 
eaid  Mrs.  Prather.     The  cause  went  to  the  jury,  and  they  found 
a  verdict  for  the  plaintiff  for  five  hundred  dollars.    The  defendant 
moved  in  arrest  of  judgment,  and  for  a  new  trial. 
Crjbswsi«»  for  the  motion.    Fabbow,  contra. 
Smith,  J.     The  defendant  has  assigned  no  reasons  in  hie  bnef, 
why  the  judgment  should  be  arrested.    It  was  urged,  in  the  argu- 
ment, that  this  woman  being  a  feme  covert^  could  not  maintain  the 
action  by  her  next  friend.    If  that  argument  were  to  prevail,  th6re 
would   be    a  failure  of  justice,  which  our  laws  abhor ;    as  there 
would  be  DO  means  of  enforcing  a  decree  of  a  .wife  against  her 
husband  for  alimony.     The  Court  of  Equity  could  order  a  refrac- 
tory husband  to  be  attached,  and  the  sheriff  would  let  him  go,  if  he 

▼oil.   Ill*  50 
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Om^Omrt,  thought  proper ;  then  if  the  wile  coald  not  sue  by  her  Dext  friend, 
;^^,.^J^.  ^0  could  ?    The  law   provides  no  other  course.    And  apon  this 
Morrow   occasion,  I  would  adopt  the  course  of  a  verj  learned  judge,  **  If 
.  V.        there  is  no  precedent,  I  will  make  ooe«" 

I  think  the  judge  was  perfectly  right,  in  refusing  to  hear  eri« 
dence,  to  prore  the  decree  had  been  complied  with  by  Pnther,  un- 
til he  was  attached.    It  would  hare  been  a  grelit  want  of  respect 
for  the  Court  of  Equity,  and  an   improper  interference  with  their 
powers.     Nor  are  we  to  presume  that  that  court  would  hare  usoed 
its  attachment,  to  enforce  a  compliafnce  with  a  decree,  that  bad  al- 
ready been  complied  with.     The  remainder  of  this  case,  I  think, 
consisted  of  facts  proper  for  the  consideration  of  a  jury,  and  I  am 
satisfied  with  what  they  have  found.     I  am,  therefore,  against  the 
motion. 
CoLcocK,  Bat,  Grimke,  and  BretarDi  Ja.,  concurted. 


CONSTITUTIONAL  COURT,  COLUMBIA,   APRIL,  1813. 

E.  llfoRROW  0.  E.  M6SR9W,  et  dL 

Generally,  a  plea  fuis  darien  continuance,  without  an  affidavit  of  the  ftci 
it  sets  forth,  and  that  such  a  fact  occurred  %iince  the  last  continaaDcev 
is  inadmissible.  But  the  affidavit  is  to  infoim  the  court,  and  not  to  ^ 
valhlity  to  the  plea ;  when,  therefore,  suclf  tt^lea  has  been  fM  with 
leave  of  the  court,  it  will  be  presumed  that  satisfactory  proof  bid  been 
given  to  the  court,  or  that  it  was  ccmsented'to  by  tha  opposite  paiif . 

A  plea  puis  darien  conlimianceyiB  not  necessarily  what  is  called  a  dilatory 
plea ;  but  camiot  be  filed  without  leave :  whereas,  no  such  leave  ia  ne- 
cessary in  a  dilatory  pleji  whTch'is  not  a  plea^mts  clariencontmssnee. 

Application  for  a  writ  of  partition.     ** 

After  this  case  had  been  some  time  at  issue,  the  defendant'f 
counsel  moved  for  leave  to  withdraw  all  his  pleas,  and  plead  a  io> 
lease,  puis  darien  eontimancef  which  was  granted,  and  the  plea 
filed.  The  next  court,  the  plaintiff's  counsel  moved  to  sttike  oat 
that  plea  as  frivolous,  because  it  was  not  supported  by  sffidavit* 
The  presiding  judge  granted  the  motion,  and  the  plaintiff  execaied 
a  writ  of  enquiry,  for  want  of  a  plea. 

A  motion  is  now  made  to  set  aside  that  verdict,  and  let  the  de* 
fendant  plead  his  release,  as  before. 

Fbldeb,  for  the  motion.     Stark,  eofUra. 

NoTT,  J. .  It  is  certainly  a  good,  general  rule*  not  to  adnit  a  p^ 
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ftiif  dariem  contimuincet  without  an  aflUayit  of  the  tmtb  of  the  ^^^*][gS]^ 
fact  it  contaios,  aod  that  it  took  place  since  the  last  coDtinuaiiee. 
But  the  intoDtion  of  the  affidavit  is  to  giveinformatioa  to  the  court, 
and  oot  to  gi?^  validity  to  the  plea.    Whenever,  therefore,  such  a 
plea  has  been  filed,  with  leave  of  the  court,  I  would  presume  that 
satii^tory  proof  had  been  given  to  the  court,  or  that  it  was  con^ 
aeoted  to  by  the  opposite  party.    I  would  oot  permit  it  to  be  treated 
as  a  nullity,  at  a  subsequent  term.      A  plea,  puit  darien  eoiUum* 
4mc6,  is  not  necessarily  what  is  technically  called  a  dilatory  plea. 
It  is  in  the  nature  of  a  dilatory  plea,  but  there  is  this  difference  be. 
tween  them :  a  plea  puis  darien  coMtnuance,  cannot  be  filed  with- 
out leave  of  the  court ;  but  no  such  leaVe  is  necessary  in  case  of  a 
dilatory  plea,  which  is  not  a  plea  puis  darien  caniinuance.      An 
affidavit,  therefore,  is  necessary,  or  it  is  a   mere  nullity.    I  am  of 
opinion  that  the  motion,  in  this  case,  ought  to  be  granted. 
Bbbvaxd,  CoLcock,  SiUTH,  and  Bay,  Js.,  concurred. 


CONSTITUTIONAL  COURT,  COLUMBIA,  NOV.,  1818. 

Thomas  L.  M'Intirb  v.  Abam  Cabuth. 

Debt  is  a  proper  action  ota  a  judgment  of  another  State.    On  demurrer  to 
such  an  action,  held  that  it  was  properly  brought. 

Case  from  Greenville  district.  Constitutional  Court  of  Appeals, 
November,  1814. 

Motion  to  reverse  judgment  for  defendant  in  demurrer.  The 
plaintiff  in  this  case,  brought  his  action  of  debt  on  an  exemplifica- 
tion of  a  judgment  from  North  Carolina.  The  presiding  judge, 
Bbbtabd*  |;ave  judgment  for  the  defendant,  on  this  demurier,  as 
he  was  of  opinion  the  debt  would  not  lie  in  this  cade,  for  that  as- 
•ampait  was  the  appropriate  remedy  on  a  foreign  judgment.  This 
is,  therefore,  a.  motion  to  set  aside  this  decision  as  against  law. 

In  support  of  this  motion,  it  was  contended  that  the  demurrer  ad- 
mits the  judgment  to  have  been  regularly  entered  up  in  North  Caro* 
lina,  against  the  defendant,  for  the  amount  of  debt  and  costs,  which 
establishes  the  debt  against  him ;  and,  therefore,  judgment  ought  to 
iiave  been  for  the  plaintiff  in  the  action. 

Tatx.011,  for  the  motion.    Saxon,  contra. 

Bay,  J-    I  am  of  opinion,  that  the  judgment  in  this  case  ought 
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om.  Gwrt,  lo  be  g^i  uside ;  for  the  defendant  admits  by  bia  demarrer  all  the 

x^^~-^_f  ^^^^  necessary  to  establish  the  debt  against  him ;  and,  therefore,  I 

Com'ra  of  think  the  plaintiff  was  entitled  to  his  judgment  against  him  in  the 

Po<^'      action  of  debt.     If  the  defendant  had  pleaded  nul  tiel  record^  then 

GaiAfyflCoL  the  judgment  in  that  case  would  have  been  open  for  examination, 

and  if  it  bad  been  informal  or  defective,  that  would  have  been  a 

gjood  cause  for  a  nonsuit.      It  was  alleged  in  the  argument,  that 

there  was  only  a  finding  of  a  jury  against  the  defendant,  or  verdict, 

but  no  final  judgment  entered  up.     But  it  is  now  too  late  after 

judgment  to  take  advantage  of  such  a  defect. 

SmitBi  Colcock,  and  Gsimkb,  concurred.     Bbbv^rd,  J.|  dis- 
sented. 


CONSTITUTIONAL  COURT,  COLUMBIA,  NOV.,  1814. 

Thb  ComosBioNEBS  OF  THE  PooR,  for  Laurons  District,  v.  Huic- 

l>HRET  Gains,  et  oZ. 

Where  an  act  requires  a  thing  to  be  dono  in  a  particular  way,  that  way 
alone  must  be  pursued.    Therefore,  when  an  act  required  that  the 
father  of  a  bastard  child,  should  be  compelled  by  warrant  to  enter  into 
a  recognizance  in  the  penal  sum  of  jCGO,  conditioned  for  the  taatual 
payment  of  £5,  for  the  mainlenarxe  of  the  chUd,  unlU  the  age  of  12  years, 
and  to  save  harmless  the  parish  or  county ;  and  the  bond  taken  was  in  tbe 
penalty  of  j£60,  payable  by  twelve  annual  instalments  of  j£5  each— 
Held,  that  it  was  not  in  compliance  with  the  statute,  and  void.  Soof  ^ 
bond  given  to  the  commissioners  of  the  poor ;  for  though  tbe  act  bad 
not  declared  to  whom  the  bond  should  be  given,  yet  it  must  be  made  pay- 
able to  the  h'tate.    So  where  the  act  required  the  bond  to  be  giveo  for 
the  maintenance  of  the  child,  it  is  not  a  compliance  to  give  one  for  ^ba 
citizens  of  the  aforesaid  district ;  for,  in  the  first  instance,  it  is  given  ia 
a  wrong  form ;  in  the  second,  to  the  wrong  persons ;  in  the  third,  to  the 
wrong  uses.    Nor  would  snob  a  bond  be  good  at  common  law,  inasnaQcli 
as  the  obligor  was  compelled  to  enter  into  it  nnder  color  of  legal  pro- 
cess, and  for  purposes,  which  he  was  not  morally  bound  to  perform. 
Suchdefbcts  in  a  bond,  may  be  well  taken  advantage  of  on  demurrer. 

Debt  on  bond. 

The  plaintiff  declared,  in  the  usual  form,  on  the  penalty  of  tbe 
iMNid.    The  defendant  craved  oyer  of  the  condition,  which  being 
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•et  out,  il  appeared  to  be  a  bond  taken,  or  rather  pretended  to  be  ta-  ^T{S^" 
ken,  according  to  the  provisions  of  the  net  for  the  maintenance  of  .^^^_ ^  ,^^. 
illegitimate  children.     The  defendant   demurred  generail}'.     The  Com'rs  of 
demurrer  being  overruled  by  the  court  below,  a  mgiion  is  now  made       ^*^' 
to  reverse  that  decision.  QnnB^aL 

Crbswell,  for  the  motion.     Clarke,  contra. 
Nonr,  J.     The  several  questions  made  for  the  consideration  of 
the  court,  are,  1.  Whether  this  is  n  good  bond  under'the  act?     2. 
If  it  be  not,  whether  it  be  a  good  bond  at  common  law  t    8.  If  it 
be  not,  whether  it  can  be  taken  advantage  of  by  demurrer  7 

1.  The  act  of  1705,  2  Faust,  74,  requires  the  father  to  enter  into 
lecognizaDce,  in  the  penal  sum  of  sixty  pounds,  conditioned  for  the 
aonual  payment  of  £5,  for  the  maintenance  of  said  child,  until  the  ago 
of  12  years  ;  and  to  save  harmless  the  parish  or  county.  A  recogni- 
^nce  is  an  obligation  of  record,  2  Black,  341 ;  and  as  the  act  has  not 
declared  to  whom  it  shall  be  made  payable,  it  must  be  made  payable  to 
the  State  ;  but  the  bond  in  this  case,  is  made  payable  to  the  commis- 
sioners of  the  poor.     The  act  requires  the  recognizance  to  be  **  cod*  ^ 
ditioned  for  the  annual  payment  of  five  pounds,  for  t|ie  maintenance 
•of  the  child."     In  the  present  case,  the  penalty  of  the  bond  is  for 
•sixty  pounds,  payable  by  twelve  annual  instalments,  of  five  pounds, 
^verj  year.     The  penalty  of  this  bond,  also  declares  it  to  be,  "  for 
the  citizens  of  the  aforesaid  district,"  whereas,  the  act  requires  it 
4o  be  *'  for  the  maintenance  of  the  child  ;"  so  that  neither  the  form 
of  the  bond,  the  persons  to  whom  it  is  made  payable,  nor  the  uses 
for  which  the  money  is  to  be  paid,  are  conformable  to  the  act.     Be« 
sides,  the  penalty  of  this  bond  requires  the  defendant  to  pay  five 
pounds  a  year,  6cc,,  and  the  condition  declares  the  bond  to  be  yoid, 
^'  if  he  shall  from  time  to  time,  and  at  all  times  hereafter,  fully  and 
clearly  indemnify  and  save  harmless,  the  above  commissioners,  and 
all  the  citizens  of  the  said  district,  d&c."     So  that  by  the  perform- 
ance of  this  condition,  he  is  discharged  from  the  payment  of  the 
five  pounds  annually,  which  is  the  principal  thing  required  to  be 
done  by  the  act.     This,  therefore,  cannot  be  a  good  bond  under  the 
act.      Where  an  act  of  assembly  reqtiires  a  thing  to  be  done  in  a 
particular  way,  that  way,  and  that  alone,  must  bo  pursued.     But 
every  feature  of  the  act  is  so  distorted  by  this  bond,  that  one  would 
hardly  suppose  it  had  any  relation  to  it. 

2.  i  do  not  think  it  a  good  bond  at  common  law.  If  it  had  been 
voluntarily  entered  into,  for  the  purpose  of  supporting  this  child,  I 
should  consider  it  a  duty  which  the  obligor  was  under  a  natural  and 
juoral  obligation  to  perform ;  and,  therefore,  a  debt  which  he  was 
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^TsmT**  tegally  bound  to  pay.  But  it  appears  on  the  face  of  it,  that  he  wa» 
taken  by  .virtue  of  a  warrant  from  a  magistrate,  and  compelled  uo- 
der  color  of  legal  authority,  to  enter  inta  a  bond  for  purposes,  which 
he  was  neither  naturally  nor  morally  bound  to  perform.  As  a  bond, 
therefore,  I  am  of  opinion  it  is  void. 

8.  I  think  it  may  well  be  taken  advantage  of  on  a  demurrer.  If 
the  defendant  had  pleaded  a  variance  between  this  bond  and  that 
required  by  the  ac,  it  would  come  to  something  at  last,  By  craving 
oyer,  he  makes  it  a  part  of  the  declaration.  I  Salk.  9.  And  on  a 
demurrer,  the  court  will  look  through  all  the  proceedings,  and  give 
judgment  against  him  who  has  committed  the  first  fault,  or  where 
the  first  defect  is  found.  Judgment,  therefore,  in  this  case,  must  be 
given  for  the  plaintiff  in  demurrer. 

CoLCQCK,  Gbimkbi  and  Smith,  Js*,  concurred.  Bat,  J.,  dis- 
sented. 

JVbte.  Bkevasd,  J.,  obaerves  that  **  he  was  satisfied  with  the  deckion  of  tiia 
CoQstitational  Cooit 


CONSTITUTIONAL  COURT,  COLUMBIA,  NOV.,  1814. 
T.  Dean,  Endorsee,  v.  G.  Leonaud,  Executor  of  W.  Lsonasd. 

To  open  the  decree  oa  a  summary  process,  after  it  had  passed,  and  on  the 
second  day  in  court,  in  a  case  where  no  defence  had  been  filed,  appean 
to  be  not  only  irregular,  but  beyond  the  jurisdiction  of  the  court ;  un- 
less there  be  ground  of  fraud  or  mistake  to  warrant  it. 

Motion  to  set  aside  a  decree  on  summary  process,  d&c. 

Tatlos,  for  the  motion.    Tancy,  and  Whitfield,  confra. 

Bbbvabd,  J.  The  defendant  was  called  on  by  the  process  to  file 
bis  defence,  on  or  before  the  first  day  of  the  court.  The  plaintiff 
after  the  first  day  of  the  court,  had  a  right  to  consider  the  defeDdant 
in  defauh,  and  dismiss  his  witnesses,  if  he  had  any  attending,  to 
disprove  any  defence  he  might  expect  the  defendant  to  set  isp.  At 
any  rate,  after  a  decree  had  passed  in  his  favor,  he  could  not  be  ex- 
pected to  be  ready  to  controvert  a  defence  afterwards  made.  To 
opea  the  decree  after  it  had  passed,  and  on  the  second  day  of 
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court,  iQ  a  case  where  no  defence  had  been  filed,  appears  to  me  not  ^g^^H^** 
only  irregular,  but  bejond  the  discretion  of  the  court,  unless  there  s^-v*^/ 
should  be  some  strong  ground  of  fraud  or  mistake  to  warrant  it.     It     .Dean 
is  not  competent  for  this  court,  I  think,  from  what  appears  before  us,    x^Murd. 
to  undertake  to  saj  that  justice  has  been  done,  merely  because 
from  what  appears  we  cannot  preten4  to  say  that  injustice  has  been 
done.    Justice  may,  or  may  not  be  done,  for  any  thing  I  canclearly 
know.     The  defendant  may  have  had  a  sufficient  defence,  •or  the 
plaintiff  might,  if  he  had  not  been  surprised,  have  l>een  able  to 
overthrow  the  defence  by  contrary  evidence.     1  think  the  motion 
ought  to  prevail 
Smith,  Gruike,  and  Coloook,  Js.,  concurred. 
NoTT,  J.     I  shall  give  no  opinion  as  to  the  regularity  of  the  pro- 
ceedings.    The  plaintiff  has  not  alleged  that  he  was  surprised  by 
letting  the  defendant  make  his  defence  the  second  day  of  court,  and 
after  he  had  obtained  a  decree ;  nor  does  he  complain  of  any  error 
in  the  decree.    I  conclude,  therefore,  that  justice  has  been  done. 
He  comes  then  to  ask  the  aid  of  this  court  to  do  injustice ;  to  give 
him  the  benefit  of  a  legal  advantage,  which  he  had  obtained  contra-' 
ry  to  equity  and  good  conscience.    I  will  lend  him  no  assistance  in 
such  a  case.         , 

Lord  Mansfield  says,  **  a  new  trial  ought  to  be  granted  to  obtain 
real  justice,  and  not  to  gratify  litigious  passions  on  every  point  of 
tummum  jrtB^^^  and  cites  a  number  of  cases  where  the  verdicts 
iR^ere  against  evidence,  and  the  strict  rule  of  law ;  but  the  court 
would  not  gvie  a  second  chance  of  success  to  a  hard  action,  or  uncon- 
scionable defence.  2  Morg.  Essays,  54.  Again,  it  does  not  fol« 
low,  by  necessary  consequence,  that  there  must  always  be  a  new 
trial  in  all  cases  where  the  verdict  is  contrary  to  the  evidence ;  for 
it  is  possible  that  the  verdict  may  be  on  the  side  of  justice,  and  the 
real  merits  of  the  case.  Derby  v.  Dutchess  of  Mazarine,  3  Salk. 
646. 

Justice  Nares  says,  <<  The  court  never  granted  a  new  trial  when 
they  clearly  see  that  the  merits  have  been  fully  and  fairly  tried.'' 
2  Morg.  113.  This  case,  it  appears  to  me,  fias  been  fully  and 
fairly  tried ;  and  I  am,  therefore,  against  granting  a  new  trial. 
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dm-CoMK,    CONSTITUTIONAL  COURT,  COLUMBIA,  NOV.,  181«^ 

1814. 

^Ijj^  Williau  White  o.  Charles  Melot. 

V. 

Meloj.     j^^  attachment  can  be  issued  by  a  justice  of  the  peace,  but  <hi  eootimctif 
or  between  debtor  and  creditor. 

This  was  an  Bttachment  taken  from  a  justice  of  the  peace,  on  an 
affidavit  by  the  plaintiff,  that  the  defendant  had  enticed  away  hit 
slave,  of  the  value  of  $450.  The  presiding  judge,  Nott,  reveraed 
the  judgment  in  thid  case,  on  the  ground,  that  no  attachment  could 
issue  from  a  justice  of  peace,  but  on  contract.  This  motion  is  to 
reverse  that  decision. 

Blanding  and  Hanford,  for  the  motion. 

SsfiTH,  J.  In  each  of  the  clauses  in  the  county  court  act,  and 
no  other  act  has  ever  yet  authorized  a  justice  of  the  peace  to  issue 
an  attacliment,  no  character  is  used  but  creditor  and  debtor.  The 
creditor  may  go  before  a  justice,  and  make  oath  that  his  debtor^ 
dtc.  This  can  never  be  construed  to  mean  that  a  tortious  act  shall 
be  converted  into  a  debt.  It  would  appear  that  the  legislature  ne- 
ver intended  to  intrust  this  power  in  the  hands  of  juslicee  of  ihe 
peace  ;  for  by  the  second  section  of  the  act  passed  oa  the  21st 
March,  1793,  to  amend  the  attachment  act,  they  have  given  power 
to  all  the  courts  of  common  pleas  to  issue  attachments  for  torts. 
And  when  an  act  already  existed  to  remedy  this  evil,  we  cannot 
presume  it  given  under  the  words  creditor  and  debtor  *  The  sab* 
ject  was  not  a  ne\v  one  ;  it  had  been  legishHed  on.  The  technical 
words  were  familiar,  and  it  must  be  a  strained  construction  iodeed, 
before  it  could  be  brought  from  the  county  court  act.  I  am  agaiiifli 
the  motion. 

Bay,  Grimxe,  and  Colcock,  Js.,  concurred. 


IN  THE  STATE  OF  SOUTH  CAROLINA.  401 


CONSTITUTIONAL  COURT,  COLUMBIA,  NOV.,  1814.    Ctm-Caiat, 

1814. 

Jakes  M'Gill  v.  Joseph  Woodwabd. 

An  iofimt  may  disavow»  in  Tarions  ways,  his  intention  of  canying  into 
eflect  a  contract  made  during  infancy.  He  may  enter  upon  lands  sold 
orconYeyed  by  him  when  under  age.  He  may»  when  he  comes  of  age« 
convey  the  same  lands  to  another.  He  may  leave  the  service  of  one 
to  whom  he  was  boun^  and  enter  into  the  service  of  another. 

This  was  an  action  on  the  casei  brought  against  the  defendant^ 
for  enticing  away  and  harboring  a  free  woman  of  color,  whom  the 
plaintiff  claimed  as  an  indented  servant.     The  defenda/it  relies  on 
Iwo  grounds  of  defence.    1st.  That  the  girl  was  a  minor  when 
the  deed  was  executed.    2d.  That  it  was  obtained  by  fraud   and 
inipositioDy  and  taking  an  undue  advantage  of  the  situation  of  the 
party. 
Evans,  for  the  motion.    Clarke,  contra, , 
NoTT,  J.    With  regard  to  the  first,  it  was  a  matter  of  fact  for 
the  jury.     There  was  evidence  on  both  sides,  and  they  have  found 
for  the  defendant.     Indeed,  the  instrument  itself,  furnishes  reason- 
able grounds  to  believe  that  she  was  under  age.     It  describes  her 
to  be  above  eighteen  :  and  altboagh  that  expression  will  admit  of  a 
construction  that  she  might  have  been  of  any  age  above  eighteen, 
yet  the  most  reasonable  conjecture  is,  that  she  was  about  that  age, 
or  at  least  under  twenty-one ;  otherwise  there  would  have  been  no 
necessity  for  mentioning  her  age. 

But  it  is  said,  that  infancy  is  a  personal   privilege,  of  which  no 

other  person  can  take  advantage.     But  an  infant  may,  in  various 

ways,    disavow  his  intention  to  carry  into  effect  a  contract,  made 

during  his  minority.     He  may  do  it  by  entering  upon  lands  which 

be  has  sold  and  convoyed  ;  or  by  conveying  them  to  another,  after 

he  comes  of  age  ;  or  by  leaving  the  service  of  one  to  whom  he  is 

bounds   and  entering  into  the  service  of  another.     So   that  in  the 

present  case,  it  is  the  infant  herself  who  takes  the  advantage ;    and 

it  is  no  answer  to  say  it  is  a  speculation  between  these  parties,  who 

shall  have  ber  services  ;  for  in  one  case  it  is  a  voluntary  service,  in 

the  other    compulsory.     On  this  ground,  therefore,  I  am  against 

granting  a  new  trial. 

I  am  the  better  satisfied  with  the  verdict,  from  the  circumstances 
of  fraud  attending  the  transaction.  The  plaintiff  purchased  her 
from  another  person  ;  yet  he  does  not  shew  that  that  person  had 
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<^^^'  any  rigbt,  but  holds  her  under  her  own  indenture*  and  by  thai  ■v 

^^    *   ^  denture,  aba  it  boand  to  Mr? e  for  fifteen  yeari  for  her  support  oiily^r 

HineUe    ^^  carries  on  its  face  strong  badges  of  fraud  and  imposition.     I  da 

_  ▼•  _     not  tbiok  it  void  for  want  of  consideration.    Her  support  is  a  con- 

aideration,  although  inadequate.    Besides,  the  instrument  is  under 

sad ;   and  I  am  not  aware  of  any  oasOr  where  a  sealed  inMoiueal 

Itimtmtm  held  a  utMittiii  pactum. 

The  motion  is  refused. 

Bbbvabd,  GsncKB,  and  Bat,  J9.9  concurred. 
CoLcocx,  J.  I  cannot  conront  to  allow  a  man,  under  the  pre- 
text  of  affording  assistance  to  the  weak,  to  violate  the  law  in  a  ciyit 
matter.  If  the  defendant  thought  the  woman  injured,  he  should 
have  applied  to  the  law  for  redress  ;  his  declaration,  that  be  de- 
fended the  suit  for  her,  weighs  nothing  with  me.  I  do  not  know 
that  it  is  the  esse,  because  he  says  so  ;  he  may  be  personally  in- 
terested. The  plaintiff 's  having  given  money  to  another  to  sur- 
render his  claim,  has  nothing  to  do  with  this  case,  for  her  freedom 
is  not  denied ;  but  she  is  held  by  a  contract,  said  to  be  entered  into 
by  her.  Now,  if  there  be  no  imposition  on  the  part  of  the  plaintiff, 
she  cannot  avoid  the  contract ;  and  ifahere  was  an  imposition,  this 
defendant  cannot  take  advantage  of  it  It  would  be  allowing  the 
defendant  to  violate  the  law,  to  procure  justice  to  this  woman ;  aa 
if  he  could  not  have  done  so  by  due  course  of  law.  I  am,  for 
these  reasons,  in  favor  of  the  motion. 
SMitH,  J.,  concurred  with  Coloock,  J. 


CONSTITUTIONAL  COURT,  COLUMBIA,  DEC,  1814. 

WiNDLE   DiNCKLB   V.    AdaX  CaRBUTB. 

A  verdict  alone  cannot  be  received  as  evidence  of  a  judgment  of  another 
Btate ;  though  it  seems  oar  courts  have  given  effect  to  such  jadgments^ 
whenever  they  have  found  a  single  word  or  act  of  the  cotirt»  izota 
which  a  judgment  might  be  inferred. 

Motion  to  set  aside  a  nonsuit.  Assumpsit,  in  the  Circuit  Coart 
ef  Greenville  district,  before  Brbvaro,  J.,  founded  on  CMrtsua  pro* 
eeedings  of  the  court  of  Burke  county,  in  North  Carolina. 

At  the  trial,  it  was  obieeted  by  the  defendant,  Oat  the 
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iogB  produced  in  oTidenoe  were  not  duly  authenticatedt  aoeording  ^^^T"^ 
(0  (he  act  of  congreat.    This  objection  waa  orerruled.    It  waa  then 
objected,  that  it  did  not  appear  any  judgment  had  been  rendered. 
Upon  inspection  of  the  authenticated  proceedings  produced,  it  ap- 
peared that  the  plaintiff  had  brought  an  action  against  the  defendant 
10  the  County  Court  in  North  Carolina,  and  had  obtained  a  ? erdict 
for  a  certain  aum  of  money ;  but  there  did  not  appear  any  record 
of  a  judgment ;  or  any  thing  to  show  that  any  judgmert  had  been 
given  in  the  case  pursuant  to  the  verdict,    ft  waa  alledged  that  in 
the  County  Court,  in  North  Carolina^  no  judgment  is  ever  entered 
op  on  verdicts  obtained,  and  there  is  no  minute  made  of  the  ren* 
dition  of  judgment,  the  verdict  being  considered  evidence  of  a 
judgment ;  but  there  was  no  sufficient  or  legal  evidence  of  thia 
practice.    The  court  therefore  ordered  a  nonsuit,  being  of  opinion 
that  there  ought  to  appear  by  the  judicial  proceedings  produced  in 
evidence,  to  support  an  action  on  a  judgment  of  a  court  of  record, 
ttiat  a  judgment  was  in  fact  rendered,  and  made  a  matter  of  re- 
cord.    A  fornMil  judgment  may  not  be  necessary,  but  at  least  some 
evidence  by  matter  of  record,  which  may  be  considered  in  lieu  of  a 
foripal  judgment ;  otherwise  it  could  not  be  known  in  what  caaea 
judgement  was  arrested,  or  a  new  trial  granted,  doc.     Some  entry 
of  the  rendition  of  judgment,  ought  to  appear,  to  do  away  the 
preaumption  that  the  whole  of  the  judicial  proceedings  have  not 
l»en  certified  and  authenticated. 

The  motion  was  argued  the  0th  Deceqpber,  1814,  all  the  judges 
present,  by  Yancbt,  in  support  of  the  motion,  and  B.  Sajcoit,  eonira. 
NoTT,  J.    I  am  aware,  that  the  proceedings  in  the  inferior 
courts  of  North  <^arolina,  and  some  of  the  other  States,  are  very 
irregulor.     I  believe  that  judgments  are  never  formally  entered  up. 
I  am  disposed,  therefore,  to  extend  all  possible  indulgence  and  lib- 
erality towards  them ;  and  I  believe  our  courts  have  given  effect  to 
them,  wherever  they  have  found  a  single  word,  or  act  of  the  court 
from  whence  a  judgment  could  be  inferred.     But  the  verdict  alone, 
cannot  be  received  as  evidence  of  a  judgment.    The  motion,  there- 
foref  muat  be  discharged. 
SxiTB,  C0LC0C&,  Bat,  and  Gbuoub,  concurred. 
Motion  denied. 
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Richardson  Jacob  Richardson  ads.  John  M'Ckat. 

«d0. 


WCny. 


A  master  is  not  liable  for  the  expences  attendant  on  the  prosecntioii  of  his 
negro  slaves. 

The  defendant  was  the  owner  of  a  certain  negro  slave,  who  had 
committed  some  crime  in  Barnwell  district ;  and  ho  had  been  ar- 
rested at  the  instance  of  the  plaintiflT,  to  answer  for  this  offence. 
The  negro  escaped,  and  got  into  Charleston,  where  he  was  appro, 
hended  and  committed  to  the  work  house.  The  plaintiff,  withoot 
any  authority  or  request  from  the  defendant,  went  to  the  work 
house,  and  paid  the  fees  for  apprehending  and  dieting  this  negro, 
and  brought  him  to  Barnwell,  where  he  was  tried  for  the  crime  of 
which  he  was  first  charged  ;  and  then  the  plaintiff  brought  this  ac- 
tion to  recover  the  expenses  paid  by  him  at  the  work  house,  and  his 
own  expenses  in  bripging  him  to  Barnwell.  The  presiding  judge 
gave  a  decree  for  the  plaintiff,  on  the  ground  of  mopey  laid  out  and 
expended  for  the  defendant. 

Stabk,  for  the  motion.    Hayoood,  contra. 

Smith,  J.  This  doctrine  would  be  monstrous.  la  the  first 
place,  the  defendant  was  not  liable  for  the  expenses  altendatat  on 
the  prosecution  of  his  negro  for  a  public  offence  ;  and  secondly,  be- 
cause it  would  thwart  every  principle  of  law,  to  make  him  so  apoB 
the  mere  act  of  the  plaintiff. 

No  man  can,  by  a  voluntary  payment  of  the  debt  of  another, 
make  himself  that  man*s  creditor.  This  is  the  opinion  of  Lord 
Kenyoo,  in  8  Durnf.  and  East,  618.  The  same  judge  gives  bis 
opinion  on  the  same  ground,  in  another  case,  same  book,  8IO. 
And  the  position  is  so  self  evident,  that  it  cannot  need  authorities  to 
maintain  it.    I  am  of  opinion  that  a  new  trial  should  be  granted. 

Bat,  Nott,  BasvASD,  and  Colcock,  Js.,  concurred* 
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NiCKLiN,  et  ah  V.  Hugh  M obrow.  Nicklio, 

daL 


V. 


A  surveyor  is  compelled  by  law  to  make  his  return  the  first  court ;  but    Morrow, 
no  provision  is  made  lor  his  attendance  afterwards.    Therefore,  in  such 
cases,  as  in  all  others,  if  the  party  wish  the  surveyor  to  attend  the  suc- 
ceeding courts,  he  ought  to  have  him  subpcsned :  otherwise,  he  cannot 
claim  costs  for  his  attendance. 

The  plaintiffs  bad  commenced  a  large  number  of  actions  of  tree* 
pass  to  try  titles,  and  Hugh  Morrow  had  been  nominated  surveyor, 
on  the  pait  of  the  several  defendants.  The  plaiutifis  had  disconti- 
nued their  suits  ;  and  for  the  surveyor,  the  clerk  had  taxed  coets  ia 
each  case  for  his  services  as  surveyor,  and  for  each  day  that  be 
had  attended  court,  ahbough  he  had  attended  without  any  subpcdna. 
The  motion  in  the  court  below,  was  to  strike  out  of  the  tax  bill,  the 
«um8.  allowed  for  his  attendance  at  court,  which  the  presiding 
judge,  NoTT,  ordered  to  be  done.  This  motion  is  made  on  the  pari 
of,  Hugh  Morrow,  the  surveyor,  to  set  aside  that  order,  and  to  have 
his  costs  taxed  for  his  attendance  as  a  witness  in  each  case,  aU 
though  not  under  subpoenas. 

Tanct,  for  the  motion.    SmKiirs,  contra. 

Smith,  J.  The  law  authorizing  the  appointment  of  surveyors^ 
in  cases  to  try  titles  to  land,  says,  the  surveyor  shall  give  in  bis  re« 
turn,  on  oath,  at  the  next  court ;  but  makes  no  requisition  for  his 
attendance  afVerwards.  Therefore,  in  such  cases,  as  in  all  others, 
if  the  party  wishes  the  surveyor  to  attend  the  succeeding  caurts, 
he  ought  to  have  him  under  subpoena,  otherwise  be  cannot  claim 
costs  for  bis  attendance.    I  am,  therefore,  against  thef  rule* 

Cox^ocKf  Bat,  and  Bjubtabd,  Js.,  concurred. 
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^  ^'-^  '  Edward  C.  Debruhl  v.  Willtam  Parker. 


Farkar. 


J^^_     A  justice  of  peace  has  jurisdiction  in  all  cases  ex  contractu^  for  any 
not  exceeding  £20. 

This  was  an  action  of  trespass,  de  bonis  aspwrtatU,  To  this, 
the  defendant  pleaded  a  plea  of  justificaliont  under  the  jadgneot 
of  a  justice  of  the  peace.  And  the  only  queitioQ  was,  whether  a 
justice  of  the  peace  had  jurisdiction  of  unliquidated  demands  abore 
three  pounds  sterling  1 

The  presiding  judge,  Nott,  decided  that  a  single  justioe  bad  jtu 
risdietion  as  far  as  twenty  dollars.  And  this  motioo  is  to  r«veris 
that  decision,  and  to  sot  aside  a  nonsuit. 

Blandiho,  for  the  motion.     Mathibs,  ewitra* 

Smith,  J.  It  has  been  settled  by  the  Consiitutional  Coort,  ia 
the  cases  of  Whyte  ads.  Kendrick  and  M'Caw  v.  N.  Smith,  that  a 
justice  of  the  peace  had  jurisdiction  in  all  cases  s«  eofUradUf  lor 
any  sum  not  exceeding  twenty  dollars. 

'  This  question  has  arisen  from  a  misconstroction  of  the  aeferal 
laws,  giving  justices  jurisdiotion :  and  giving  then  jurisdictioa  ex« 
elusive,  without  the  intervention  of  a  jury. 

It  is  said  in  the  6th  sec.  of  the  IQth  article  of  the  ooostitetioo, 
<*  the  trial  by  jury,  as  heretofore  used  in  this  State,  shall  be  ferevec 
inviolably  preserved."    Or  if  we  look  no  further  than  those  acts 
which  extend  the  jurisdiction  to  a  single  justice,  previous  to  the 
adoption  of  the  constitution,  it  would   necessarily  be  infomd,  tliat 
the  trial   by  jury   was  not  taken  away,  in  unliquidated  dsmande 
above  three  pounds.    By  the  13lb  sec.  of  the  act  £ot  establishiiig 
county  courts,  P.  L.  871,  a  summary  jurisdiction  is  given  to  tiM 
justices  of  the  several  counties,  to^  bear  and  determine  ail  softo  for 
any  debt  or  demand,  due  by  judgment,  specialty,  or  account,  for 
any  sum  or  sums  of  moody  amounting  to  £b  sterling,  without  the 
solemnity  of  a  jury.    This  is  also  recognized  by  an  act  to  amend 
the  former  act,  passed  the  year  following.    P.  L.  401.    And  by  the 
act  of  1799,  Q  Faust,  818,  the  legislature  have  raised  the  jurindio. 
tion  of  the  justices  of  the  peace,  and  of  the  qooramy  tbroogboot 
the  State,  in  all  cases  arising  from  contract,  to  twenty  clollars.     Ajid 
it  would  seem  that  they  might,  consistently  with  the  protisioiM  of 
the  constitution,  have  extended  their  jurisdiction  to  £6  sterling.     I 
am,  therefore,  against  the  motion. 

BuTAio,  BATt  NoTTf  and  ObixxBi  Js.9  concoited. 
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'  CoLcooKt  J.    I  am  in  (a?or  of  the  motion.     The  question  here  C^m^Comt, 
is,  what  is   the  eitent  of  the  jurisdiction  of  n,  single   magistrate? 
The  set  for  the  trial  of  small  and  mean   causes,  passed  June  IStby 
1747,  gives  jurisdiction  as  far  as  to  jSJO,  old  currency.    The  act 
of  l*itb  March,  17d0,  extends  the  jurisdiction  as  far  as  to  X5  ster- 
ling, where  countj  coorls  are  established  ;  and  a  subsequent  act  of 
the 8th  March,  1787,  says,  "that  the  jurisdiction  of  a  single  ma* 
gistrate,  where  county  courts  are  established,  shall  eitend  to  the 
trial  of  all  cases  of  debt,  not  exceeding  £3."    These  are  aU  the 
laws  giving  jurisdiction  to  single  magistrates,  previous  to  the  adop* 
tion  of  the  constitution.    I  am,  therefore,  of  opinion,  that  the  ma- 
gistrate eiceeded  his  jurisdiction  in  this  case.     The  county  court 
act  gave  summary  jurisdiction  to  the  justices  of  these  courts,  but 
that  act  has  no  apphcation,  in  my  opinion,  to  .the  case  f    for  there 
the  power  was  given  to  the  whole  bench  of  judges.    And  that  court 
has  been   abolished.     The  plaintiflf,  then,  was  entitled  to  his  trial 
by  jury,  if  he  wished  for  one.    The  magistrate  had  no  jurisdiction, 
and  the  judgment  was  illegal. 


CONSTITUTIONAL  COURT,  COLUMBIA,  NOV.,  1814. 

WiLLUJi  Wjuxs  ads.  Justin  Rbtnolds. 

To  a  Bummary  process  no  discount  can  be  set  off,  the  amount  of  which 
exceeds  the  summary  process  jurisdiction.  For  the  court  is  limited  to 
JC20,  and  whether  the  clainf  is  made  by  plaintiff  or  defendant,  the  ju- 
risdiction is  alike  limited ;  nor  will  the  cpurt  allow  the  defendant  to 
with4rawa  pattof  the  discoust,  in  order  to  give  jurisdiction. 

Two  questions  were  made  in  this  case  :  1st.  Whether  a  defend- 
ant  in  a  summary  process  can  avail  himself  of  a  set  off,  by  way  of 
defencev  which  b  over  the  summary  jurisdiction  of  the  court  f 
2d.  If  he  cannot,  whether  he  can  at  the  trin!  relinquish  a  part  of 
hie  dernand,  so  as  to  reduce  it  within  the  summary  jurisdiction. 

Johnson,  for  the  motion.     Farrow,  contra, 

XoTT,  J.  1st.  The  summary  jurisdiction  of  the  court  is  limited 
to  twenty  pounds  r  and  whether  the  claim  is  set  up  by  the  plaintiff 
or  defendant,  the  jurisdSctioa  is  the  same.  The  discount,  (here- 
fbrof  was  property  rejected  id  this  case.    See  Ist  Nott  and  M'Cordr 
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CMkCMTt,  193«  194.  2d  do.  487.  2d.  Id  some  catest  perhaps,  no  iocdO' 
rentoDce  would  result  from  permitting  a  defendapt  to  withdraw,  or 
relinquish  a  part  of  a  discouot,  and  set  off  the  remaioder;  bnt  that 
could  not  be  donOt  where  the  demand  consisted  of  one  eotirenms 
because  the  whole  principle  would  still  be  iQvol?ed  in  the  deeiwm. 
The  same  thing  might  also  happefi*  aod  ofteotimee  would,  where  it 
consisted  of  several  distinct  items.  The  best  way,  therefore,  will 
be  to  adopt  the  rule  of  the  court  below  f  to  reject  the  discoODt  is 
all  cases,  where  it  appears  upon  the  face  of  it,  that  the  court  bit 
no  jurisdiction.  The  motion  in  this  case  must  be  rejected. 
Cofccocx,  Bbbvabd,  and  Gbimkb,  Js.,  concurred. 
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David  Sfears  v«  Joecn  Tbsry. 

Commissioners  of  bail  have  power  to  admit  persons  to  the  benefit  of  the 
prison  bounds  act,  but  not  of  the  insolvent  debtor's  act 

This  was  an  action  of  trespass  to  try  title.  The  land  was  sold 
under  esecution  by  the  sheriff  of  Spartanburgh,  as  the  property  of 
Thomas  Leatherwood,  and  bought  by  the  plaintiff.  The  defence 
set  up,  was,  that  Leatherwood  had  surrendered  up  all  his  propertj, 
of  which  this  land  was  a  part ;  and  assigned  it  over  to  trustees  ior 
the  benefit  of  his  creditors,  according  to  the  provisions  of  (be  act 
for  the  relief  of  insolvent  debtors.  This  assignment  had  been  made 
pursuant  to  the  order  of  tho  commissioners  of  special  bail,  to  whom 
the  surrender  had  been  made. 

The  presiding  judge,  Skith,  was  of  opinion  that  commtf* 
Bioners  of  special  bail  bad  no  power  to  carry  that  act  into  efiSect  \ 
and  that  the  title  derived  under  them  was  void,  and  that  the  plaiotin 
was  entitled  to  recover.     The  jury  found  a  verdict  accordingly. 

A  motion  is  now  made  for  a  new  trial,  on  the  ground,  that  tbe 
judge  was  mistaken  in  the  law  in  that  respect,  and  had  misdirected 
the  jury. 

Fabhowi  for  the  motion.     Cbbbwell,  contra, 

NoTT,  J.    I  am  of  opinion  that  the  verdict  ought  not  to  beset 
The  commissioneiB  have  dearly  mistakea  their  powen* 
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WiLLiAX  Shaw  ads.  John  Bown. 

S.  gave  a  note  to  B.  as  clerk  of  AbbeviSe  county  coart*  for  the  use  of  the 
oounty  :  the  county  became  indebted  to  S.  shortly  after,  to  a  pwater 
mniount,  for  services  rendered  as  county  attoruey.  The  judges  of  the 
eoanty  court  having  control  of  the  county  fundsy  ordered  the  clerk  to  li* 
quidate  and  pay  his  account.  In  this  situation  matters  rested  about 
tv^enty  years,  and  ten  yeara  after  the  abolition  of  the  county  courts, 
without  a  demand  for  payment  being  made  on  either  side.  Held,  that 
the  lapse  of  time  since  the  notes  were  given,  and  the  circumstances  of 
the  case,  afford  sufficient  evidence  of  payment,  independent  of  the  sta- 
tute of  limitations. 

Motion  in  accost  of  jadgment,  for  nonsuit,  or  new  trial. 
before  Judge  Svith. 

▼oi..  III.  52 
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They  are  autboriied  to  adroit  persons  to  the  benefit  of  this  priMm  ^SjT^ 

hnmds  oef,  but  they  bare  nothing  to  do  with  the  uisolveiil  dMof^s  ^^^^^^.^^ 

€ct.    This  motion,  therefore,  inust  be  discharged.  Shaw 

Bat,  Smitu,  Grihks,  and  Coloook,  Js.,  concurred. 

Britard,  J.    Under  the  act  of  assembly  of  1788, 1  think  com* 

missioDers  of  special  bail,  or  one  commissioner,  may  order  an  aa» 

signment  of  an  insolreot  debtor's  estate,  or  any  paif  thereof;  and 

thieit  such  assignment,  if  properly  made,  ia  sufficient  to  conrey  real 

estate.     lo  the  present  case,  however,  it  appears  the  act  was  not 

duly  conformed  to.    There  aeems  to  be  great  informality,  and  want 

of  certainty .  in  the  proceedings.    It  does  not  clearly  appear  by 

what  authority,  or  in  what  character,  the  three  persons  acted,  who 

style  themselves  **  commissioners."    The  assighment  is  not  under 

seal.     The  word  ''  assignment,'*  must  be  taken  in  a  legal  and  tech« 

nical  sense,  to  mean  a  deed  or  grant.    The  assignment  does  not 

poraue  the  directions  of  the  act.-   It  is  **  for  the  mutual  benefit  of 

all  the  creditors  ;'*  whereas,  the  act  directs  it  •'  to  be  made  to  the 

plaintiff,  subject  to  all  prior  incumbrances." 

1  am  of  opinion  that  the  District  Court  acted  correctly,  in  re* 
jacting  the  writing  offered  as  an  assignment;  and  that  the  motion  ' 
for  a  new  trial  ought  to  be  refused. 
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Thii  was  an  action  of  aasumpsit,  brought  to  rooover  the  amomiC 
of  two  proniMory  notes.  The  writ  and  declaration  wore  lor  a 
demand  of  John  Bowie  against  the  defendant^  and  stated  the  note* 
to  have  been  given  to  John  Bowie.  To  this  declaration  the  de« 
feodant  pleaded  the  general  issue,  the  statate,  and  a  set-^flT.  The 
Doles  produced  in  evidence  were  payable  to  John  Bowie,  clerk  of 
the  County  Court  of  Abbeville,  for  the  use  of  the  county*  Tbej 
were  dated  some  time  in  1700,  and  payable  six  months'  afterdate. 

John  Brannon,  a  witness  produced  by  the  plaintiflT,  said,  that  ia 
oonversation  with  the  defendant  respecting  these  notes,  some  short 
time  before  this  action  was  brought,  he  said  be  had  no  reooUection 
that  any  such  papers  were  outstanding  against  him,  but  he  had  con- 
siderable demands  against  the  county,  which  would  form  good  die. 
counts  against  them. 

Here  the  plaintiff  closed.    The  defendant  then  moved  for  a  Doa« 
suit :  because  the  notes  declared  on  were  to  John  Bowie,  and  thuse 
produced  in  evidence  were  payable  to  John  Bowie,  clerk  of  Abb^ 
ville  county ,  for  the  use  oi  the  county.    The  court  overruled  the 
olijection ;  because  if  the  defendant  had  wished  to  have  availed 
himself  of  this  obfection,  he  ought  to  have  demurred  to  the  decls^ 
ration  as  the  notes  as  copied  thereoft,  which  were  those  now  pro- 
duced in  evidence.     The  defendant  then  produced  a  discount  for 
fees  due  him,  as  county  attorney.    He  produced  the  order  of  the 
court,  appointing  him  county  attorney ;  and  also  orders  of  the  said 
court,  that  John  Bowie,  the  county  treasurer,  and  clerk  of  said 
court,  should  pay  his  said  account  for  services  rendered  as  county 
attorney,  both   before   and  after   the  said   notes   became  due,  and 
which  were  then  in  the  hands  of  the  said  clerk.    He  also  proved, 
that  the  county  attorney  who  had  preceded  and  succeeded  him  in  said 
office,  had  had  the  account  allowed  and  settled  off  in  this  manner, 
and  that  it  was  the  customary  way  of  paying  such  accounts.     But 
the  eeurt  t^jected  this' discount,  and  would  not  permit  it  to  go  lo  the 
jury.    The  defendant  further  proved  chat  these  notes  were  giveo 
lor  estraya  eoM  by  the  county  court ;  and  that  in  one  of  tbees  ke 
was  only  secured  for  one  Elijah  M'Cnrdy,  who  resided  for  mora 
than  six  years  in  the  neighborhood  of  AbbeviHe  court,  in  eohrent 
circumstances ;  but  was  then  dead,  and  his  representatives  unkoowu^ 
The  defendant  here  closed  his  defence.     The  jury  found  a  verdict 
for  the  full  amount  of  the  plaintiff's  demand. 

# 

The  defendant  then  gave  notice  that  he  would  move  in  arrest  of 
jndgmeot :  because  the  writ,  declaration,  and  notes  filed  thec««ruhr 
ahewed  no  good  cause  of  action  of  John  Bowie  against 
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Shftw.  And  he  further  gare  notice  if  the  said  motioo  shoald  not  jg^ 
be  Buetuined,  he  would  then  move  for  a  nonsuit :  because  the  de- 
claration was  on  notes  payable  to  John  Bowie,  and  those  produced 
in  evidence  were  payable  to  John  Bowie,  clerk  of  Abbeville  county 
court,  for  the  use  of  the  said  county.  And  if  he  should  not  ohiaia 
the  benefit  of  this  l|ist  motion,  he  would  then  move  for  a  new  trial. 

1.  Because  the  evidence  of  John  Brannan  did  not  prove  an  ac. 
knowledgment,  within  four  years,  of  any  subeisting  demand  of  John 
Bowie  against  the  defendant. 

2.  Beceause  it  did  not  amount  to  proof  of  any  demand  of  the 
county  against  bim,  within  four  years  from  tho  commencement  of 
this  action. 

8.  If  it  did,  yet  twenty  years  having  elapsed  after  said  notes  be- 
came due,  before  any  such  acknowledgment,  the  presumption  of 
payment  had  attached  independently  of  the  statute  of  limitations, 
and  'therefore^  such  acknowledgment  was  of  no  consequence. 

4.  Because,  whether  the  county  owed  the  defendant  or  not*  was 
a  matter  for  t^  jury,  and  ought  to  have  been  left  to  them. 

NoTT,  J*  The  notes  oor  which  this  action  was  brought,  were 
giveQ  to  John  Bowie,  as  clerk  of  Abbeville  county  court,  for  the 
use  of  the  cfounty*  Shortly  after  they  were  given,  the  county  be- 
came indebted  to  Mr.  Shaw,  to  a  greater  amount,  for  services  ren- 
dered as  county  attorney.  The  judges  of  the  county  court,  hav- 
ing tho  control  of  the  county  funds,  ordered  the  clerk  to  liquidate 
and  pav  his  account  In  this  situation,  matters  rested  about  twen- 
ty years ;  and  ten  years  after  the  abolition  of  the  county  courts 
without  any  demand  for  payment  being  made  on  either  side. 

The  time  which  has  elapsed  since  the  giving  of  these  notes,  an* 
der  the  circumstances  of  this  case,  affords  sufficient  evidence  of 
paymentf  independent  of  the  statute  of  limitations,  which  is  a  sol* 
ficioDt  bar.  At  least  such  long  acquiescence,  must  be  construed 
into  a  tacit  consent  on  both  sidea,  that  each  demand  should  be  sft 
off  against  the  other. 

With  regard  to  the  subsequent  promise  of  the  defendant  to  pay 
it,  waa  no  more  than  this :  that  he  had  forgotten  that  there  was  any 
such  demand  against  him ;  but  if  there  was,  it  must  be  paid* 
Shortly  afterwards,  being  called  upon  again,  he  said  the  county 
owed  him  enough  to  satisfy  these  notes. 

It  is  not  extraordinary  after  twenty  years  had  passed  away  ia 
ailance,  and  when  he  sup[(osed  the  •notes  virtually  paid,  that  be 
«hoald  have  forgotten  that  they  ever  existed.  And  hii  promise 
osght  Mst  to  be  coostnied  into  any  thing  mere  than  a  wiUiogoess  10 
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c^gpw^  do  whatt  ooder  existing  circunrntanoest  he  wai  legally  and  eqoicably 
bound  to  do.    It  cannot  weaken  the  claim  which  he  before  had  to 
aet  off  his  demands  againat  the  other.    This  Verdiet,  therefore, 
ought  to  be  set  aside,  and  a  new  trial  granted. 
'   OoLCocK,  and  Brbvakd,  Js.,  concurred. 


CONSTITUTIONAL  COURT,  C0LUMBIA,"N0V.,  18M. 
Trvbtjbes  of  Jaivb  Hbasd  v.  John  Mastci,  et  ol. 

■ 

A  agreed  before  marriage  to  convey  to  tnistees,  for  his  intended  wife,  a 
negro.  The  agreement  was  signed  by  A .  the  husband,  and  fi.  the  wife. 
Heldf  that  in  an  action  by  the  trustees,  under  the  settlement,  to  recover 
the  negro  from  a  third  person,  it  was  nof  necessary,  Aer  proving  the 
hand-writing  of  the  husband,  and  that  ot  the  witnesses,  who  were  otf 
of  the  State,  to  prove  the  signature  of  B.  the  wifb. 

• 

This  action  was  brought  to  try  the  right  of  Jane  Heard,  to  a  oer* 
tain  negro,  Rose.  Her  daim  was  founded  on  a  marriage  cootnet, 
entered  into  before  marriage.  John  Heard  agreed,  ia  cooiidera- 
tioo  of  a  marriage  (o  take  placo  between  him  and  Jane  Bernard,  te 
make  o?er  to  her,  among  other  things,  the  negro  in  question ;  and 
the  writing  was  signed  by  both.  On  the  trial,  the  hand.writiof  «f 
the  subscribiog  witnesses,  who  were  dead,  or  out  of  the  State,  were 
proved  ;  as  also  thai  of  John  Heard.  The  hand^writing  of  Jaoo 
Bernard,  could  not  be  proved ;  and  therefore,  the  preaiduig  judge 
ordered  a  nonsuit.  The  question  now  is,  whether  it  was  nicannry 
to  prove  her  hand- writing  ? 

GooDWTK  and  Jon^spir,  for  the  motion.  Baook  mad  MabtiVi 
eotUra. 

'    NoTT,  J.    I  am  of  opinion,  that  it  was  not  neoesaaiy  that  bff 
band,  writing  should  have  been  proved. 

'  This  ia  not  an  aiction  brought  by  one  party  to  a  contract  agaioit 
another,  to  compel  a  performance  of  that  oontract ;  but  it  is  brought 
l)y  persona  in  whom  the  property  has  vested  by  a  contract  esecitted 
against  third  persons,  who*are  atran^ers  to  the  transactfon.  The 
iegal  right  is  in  the  trustees.  They  derived  it  from  John  Ueardi 
mqid  not  from  Jane  Bernard.    The  object  of  her  sagnalara  ▼•• 
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merely  to  signify  her  aeaeot.to  the  contract J^ 
perty,  because  she  bad  none.    That  tba  eo^ 
into  effect  on  her  part,  ia  preenmed  f r(un  suio^ 
Heard.     And  even  if  it  did  not»  it  does  not  liei 
defendants  to  make  the  objection ;  unless  tbel 
come  in  on  the  ground  of  fraud  ;  which  cannoi   • 
at  this  stage  of  the  cause.    The  motion  ought  k 
BaxYAXDy  CoLcocKi  and  Bat,  Ja.,  oottcunred.\ 
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Asa  Bvbt  ad$.  The  Stats. 


It  is  not  necessaiy  to  constitute  a  forcible  entry,  that  it  should  be  made  by 
a  multitude  of  people ;  even  where  the  entry  is  lawful,  it  mMt  not  be 
made  hy  a  multitude ;  where  it  is  not  lawful,  it  must  not  be  made  at  all. 
The  jury  from  the  eyideucc  of  a  forcible  deiainerf  may  find  the  defen- 
dant guUty  of  a  forcible  entry. 

Every  unlawful  entry  upon  the  possession  of  another  is,  in  law,  a  forcible 
entry ;  but  such  possession  must  be  actual,  not  constructive.  Two  per- 
saoa  cannot  be  in  possession  of  the  same  land,  at  the  same  time ;  and 
whenever  the  unlawfid  entry  of  one,  necessarily  dispossesses  the  other, 
an  indictment  for  fbccibte  entry  may  be  maintained. 

Although  the  entry  may  have  been  surreptitiously  obtained,  yet,  if  contin- 
ued by  fotcoi  it  will  be  regarded  as  forcible. 

Motion  for  a  new  trial. 

NoBi«Bi  for  the  motion.     Taylor,  Solicitor,  contra, 

NoTTf  J.  The  principal  grounds  in  this  case,  on  which  the  de- 
fendant rests  his  niotion  for  a  new  trial,  is  a  misdirectioa  of  the 
judge  in  Cbe  court  below,  in  charging  the  jury,  that  from  the  eyi^ 
dence  of  a  forcible  dttauierfitkey  might  find  the  defendant  guilty  of 
a  forciblo  entry. 

Every  unlawful  entry  upon  the  possession  of  another  is,  in  the 
eye  of  tbe^aw,  a  forcible' entrjr.  -  But  it  most  be  an  actual,  and  not 
a  mero  eonstructive  possession.  Two  persona  oannot  be  in  the  ao- 
tual  possession  of  the  same  land,  at  the  same  lime.  And  wherever 
the  unlawful  entry  of  one,  necessarily  dlspossesseathe  other,  an  ia- 
didnfient  for  a  -foieihie  entry  may  be  maintained.    And  although 
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the  pbtaesrion  may  have  beeo  aurreptttioQsly  ofaCaioed,  jet,  if  it  n 
maintained  by  force,  the  entry  will  be  cooaidered  forcible.  Other. 
wise  a  person  may  be  diapoaaed  of  his  cornfield,  his  orchard,  aod 
e?en  his  dwelling  house,  if  un  intruder  should  slyly  creep  in,  when 
he  is  out  about  bis  ordinary  busineaa.  It'ia  not  neceasary,  aihai 
been  contended,  that  to  constitute  a  forcible  entry,  it  ahould  be  wiik 
a  multitude  of  people.  The  statute  of  5  Richard,  3  c.  8,  forbid* 
any  person  to  enter  into  any  laoda,  or  tenements,  except  when  tatry 
ia  given,  and  in  such  case,  not  with  strong  hand,  nor  with  multitude 
of  people.  So  that  where  the  entry  is  lawful,  it  must  not  be  doae 
with  multitude  of  people';  but  where  it  ia  nut  lawful,  it  may  not  be 
done  at  all.  And  from  the  relative  situation  of  the  parties  before, 
and  the  violence  and  force  uaed  after  the  entry,  the  jury  have  a 
right  to  find  the  ilefendant  guilty  of  a  forcible  entry,  although  ao 
person  was  present  at  the  time  to  prove  the  fact.  The  deciaba  of 
the  judge,  therefore,  waa  correct  and  proper ;  and  the  verdict  ooght 
not  to  be  disturbed. 
BBftVAju),  GBunuit  Bax,  and  Smith,  Ja.,  concttrred. 
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William  Fowlbb  o.  Joan  Whaiamb. 


. » ••    • 


To  a  plea  of  the  statute  of  limitationaia  a  apeoial  aoUon  on  the  caselbr 
deceit  in  the  sale  of  a  horse,  a  fbrmer  jniit  was  replied  which  waa  os- 
twmfi^  to  recover  back  mcmey  paid  for  an  nnaound  hoiae.  HeU^  that 
parol  proof  that  both  were  for  the  same  cause  of  action,  was  inadMiia- 
aible.    It  muat  be  shown  by  the  records  themselves. 

Motion  to  Ml  aside  a  nonsuit  granted  by  Judge  Smith. 

In  this  caae,  it  appeared  that  the  plaintiff  commenced  an  action 
of  asaumpatt,  to  recover  back  money  he  had  paid  for  an  nnaoand 
house,  in  which  action  he  waa  nonsuited.  He  then  eomflienced  a 
apecial  action  on  the  case  for  a  deceit,  in  repreaenting  the  horee  to 
be  sonnd,  when  he  waa  otherwise.  But,  fear  years  having  elapead 
btBfore  the  last  action  waa  commenced,  the  defendant  plead  the  tta* 
lute  of  limitations  in  bar.  To  which  the  plaintiff  replied  a  fbmier 
writ ;  and  as  the  brief  stated,  **  with  proper  averments;" 

FAftmir,  fer  the  motidii.    Stahxs,  efMta. 
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NoTT»  J«    Upon  looking  into  the  proeeediogt*  I  do  not  find  any  ^guT^ 
pW  of  the  ttatate  of  limitations.     I  do  not  know  what  the  counsel 


coofliders  proper  avermonts  in  such  a  case.    It  would  appear  that     Lc«an 
the  only  question  made  in  the  court  below  was,  whether  he  should      g^^^ 
be  permitted  to  give  parol  evidence  that  the  farmer  suit  was  for  the. 
same  cause  of  action  ?    I  think  the  testimony  was  pro^rly  re* 
jected.     In  England,  to  the  plea  of  the  statute  of  limitations,  it  is 
not  unusual  to  reply  a  former  writ,  with  an  averment  that  it  is  in* 
tended  to  declare  in  the  same  form  of  action.    But  there  could  bo 
no  such  averment  in  this  case,  because  the  former  proceedings  are 
before  the  court,  and  it  appears  that  the  plaintiff  declares  iu  a  differ* 
ent  form  of  action.     But  even  if  it  had  lieen  the  same,  and  shewn 
by  the  record  itself,  it  would  still  have  remained  to  shew,  that  it 
would  prevent  the  utatute  from  running.    There  are  certain  cases, 
in  which   the  act  of  1712,  authorizes  plaintiffs  to  commence  a  se- 
cond action   after  the  statute  would  have  attached,  provided  it  is 
commenced  within  a  year  after  the  termination  of  the  former  ac- 
tion.   But  this  is  not  one  of  the  cases.    In  any  point  of  view, 

motion  ought  not  to  be  granted.  Jf^'^^'^^-fj^t^^ 

CoLCOOK.  Smith,  and  Grimkk.  Js..  concurml.         ^  .  hS>         ^O 
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John  and  William  Looah  ads.  The  Stati. 

John  and  Wmiam  Logan,  were  committed  to  gaol^  December,  1813 :  at 
the  spring  term,  1814,  whilst  an  gaol,  they  demanded  their  trial  under 
the  Habeas  Corpus  Act :  in  November,  1814,  they  were  bailed  under 
the  Habeas  Corpus  Act ;  the  bill  of  indictment  was  found,  and  given 
out  after  they  bad  been  admitted  to  bail ;  Uiey  then  demanded  their 
trial,  when  the  State  put  off  the  canae  generally,  because  it  was  not 
Teady  :  the  prisoners  then  moved  ht  their  dischaige,  which  was  lefused 
hy  the  court,  ftomwhididefistoa  theyappealed.  Held,  that  th^oould 
not  be  discharged  under  tiie  Habeas  Corpus  Act 

This  was  an  indidoient  for  the  murder  of  Samuel  Hairs. 

It  ap|ieared«  that  the  prisoners  were  committed  to  gaol  in  De* 
cembw*  1819.  At  the  spring  teres,  1814,  whilst  (n  gaol,  dMy  do* 
oianded  their  trial  aoder  the  faaboM  corpus  aet.    At  thet  term,  the 


State. 
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C<m,Caitrt,  presiding  judge,  Skitr,  declared  the  jury  anlawful»  and  distnisiecf 
them  ;  in   consequence  of  which,  no  bill  of  indictment  was  gtreit 
Poole      ^"^*     ^^^  in  ^^®  ^^1'  ienti,  1814,  there  was  no  court,  on  account  of 
J^df*       the  non-attendance  of  judge  Bjt^fiVARn;  by  indisposition.     AlxNit 
the  day  of  November,  1814,  they  were  bailed  under  the  ht- 

beas  corpus  act.  Last  term,  the  bill  of  indictment  was  found  and 
given  out,  after  they  had  been  admitted  to  bail.  They  then  de* 
manded  their  trial ;  when  the  State  put  off  the  cause  generally,  be- 
cause  it  wfts  not  ready. '  The  prisoners  then  moved  for  tbeir  dis. 
charge ;  which,  after  argument,  was  refused  by  the  court ;  from' 
which  decision  they  appealed,  and  now  moved  for  their  discbaige 
on  the  following  grounds :  ficcause,  having  been  in  confineroeot 
when  they  demanded  their  trial,  and  the  State  not  being  ready 
during  three  courts,  they  were  entitled  to  it  under  the  kdbw 
corpus  act. 

GooDWTN,  for  the  motion.  Stabkb,  Solicitor,  eorUra: 
Noirr,  J.  The  only  question  in  this  case  is,  whether  a  prisooer 
who  h«s  been  out  on  bail,  is  entitled  to  his  discharge  under  the  ha* 
heat  carpUM  act,  after  having  demanded  his  trial  ?  In  the  case  of 
Buyck,  this  question  was  decided  against  the  prisoner.  Since  that 
case,  the  law  has  been  considered  as  settled.  This  niotion«  there^ 
fore,  must  be  discharged. 
CoLOocK,  Bbevard,  Bat,  and  Suth,  Js.,  concurred. 


CONSTITUTIONAL  COURT,  COLUMBIA,  NOV.,  1814. 

Isaac  Poole  ads.  Ths  State. 

A  general  verdiet  is  goodi  where  there  is  one  good  count  in  the  indict- 
ment to  which  the  evidence  applies. 

EoAN,  for  the  motion.    Starke,  asmtra* 

NoTT,  J.  This  is  a  motion  for  a  new  trial,  or  in  arrest  of  jodg* 
ment  on  the  following  ground  :  Because  there  are  two  couota  in  the 
indictment,  one  of  which  is  a  bad  one,  on  which  the  defendant  could 
not  be  convicted ;  and  the  jury  have  found  a  general  verdiet.  Bat 
a  general  verdict  is  good,  where  there  is  one  good  count  to  which 
the  evidence  applies.    The  motion,  therefore,  must  be  refueod> 

CoicooK,  ShttHi  and  Brevard,  Js.,  concurred. 
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CONSTITUTIONAL  COURT,  COLUMBIA,  NOV.,  1814.    ^^'^ 

Jacob  Stott  v.  Bbujakin  RtaHi  and  Millt,  his  wife. 

Tlie  coQrt  wOl  not  gnxA  a  new  trial  on  the  iftopnd  of  ezcesBlTe  damageii 

although  it  did  Dot  appeal  that  any  great  injory  was  done  to  the  plains  IMckioii 

tiff.    The  actual  injury  sustained  is  not  always  the  rule  by  which  the  y. 

verdict  of  a  jury  is  to  be  measured.  Sufoisf • 

The  brief  in  this  case  states  that  **  this  was  an  action  by  the 

plaiotiff,  m  young  man,  hale,  hearty,  and  in  the  bloom  of  life,  for 

an  alleged  assault  by  MiUy  Ryan,  an  old  lady  of  upwards  of  fifty 

years."     The  jury  have  given  a  verdict  for  9^75 ;  and  a  motion  is 

now  made  for  a  new  trial,  on  the  ground  that  these  damages  were 

excessive. 

Starke,  for  the  motion.    Martin,  contra* 

NoTT,  J.    It  does  not  appear  that  any  great  injury  was  done  to 

the  plaintiff:  but  tho  actual  injury  sustained,  is  not  always  the  rule 

by  which  the  verdict  of  a  jury  is  to  be  measured.     High  damages 

are  sometimes  properly  given  by  way  of  example.    If  the  plaintiff 

in  this  case  has  returned  the  blow  which  he  received,  every  mouth 

would  have  been  open  against  him.     He  had  no  alternative  bat  to 

have  sabmitted  to  the  outrage,  or  seek  redress  in  the  way  he  haft 

adopted.     It  is  the  only  method  by  which  the  unruly  passions  of  a 

vixen,  who  will  not  be  restrained  by  a  sense  of  shame  or  propriety! 

can  be  controlled.     I  am  disposed  to  believe  the  jury  have  taken  a 

correct  view  of  the  case,  and  that  the  verdict  ought  to  be  supported* 

Bat,  Gruulb,  and  Brxvard,  Js.,  concurred. 


CONSTITUTIONAL  COURT,  COLUMBIA,  NOV.,  1814. 
Jakes  Dicksok,  Elndorsee  of  Isaac  Frazier,  v.  John  SvRGunii. 

Where  it  it  customary  to  pay  interest  on  open  accounts  after  the  year 
expired,  and  the  debtor  some  time  after  the  expiration  of  a  year,  gave 
his  note  for  the  amount  due,  with  interest  from  the  expiration  of  the 
year*  it  is  valid,  and  not  usurious. 

Sommary  process  on  note  of  hand,  dated  22d  June,  1819,  for 
VOL.  ni.  53 
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CMkCMrt,  |7i.    Decree  by  judge  Colcogk,  for  the  atnoont  of  thii  note,  wilb 
interest  from  let  January,  181  !• 

This  was  a  motion  to  reverse  this  decreee*  on  the  ground  that  the 
note  was  usurious  upon  the  face  of  it.  It  appeared  that  the  plain* 
tiff  was  a  shop-keeper,  and  defendant  had  a  running  account  with 
him  prerious  to  the  year  1811 ;  and  that  it  was  usual  and  Coslimi* 
ary  in  the  course  o^  trade,  between  the  planters  and  merchants  in 
that  part  of  the  country,  that  if  the  planters  did  not  pay  up  their  ae* 
counts  to  the  merchant  by  the  end  of  (he  year,  to  allow  interest  oo 
the  balanco  of  their  account,  from  the  Ist  January  following.  In 
this  case  the  plaintiff  indulged  the  defendant,  in  expectation  of  geU 
ting  payment,  until  22d  June,  1812:  and  then  the  defendant,  ool 
finding  it  convenient  to  pay  his  account,  gave  the  plaintiff  bis  note 
for  the  amount  of  the  balance  of  his  account,  with  lawful  interest 
from  1st  January,  1811 :  and  the  point  submitted  to  the  court  wa% 
whether  this  was  a  usurious  transaction  or  not  1 

Stabs,  for  the  motion.     Crenshaw,  contra. 

Bay,  J.    In  my  opinion,  this  was  not  an  usurious  traosaetioii ; 
but  a  fair  and  just  one.    There  can  be  no  doubt,  but  that  if  the 
plaintiff  had  added  the  accruing  interest,  between  the  Ist  Januaryy 
1811,  and  the  date  of  the  note,22d  June,  1812,  and  taken  the  note 
for  the  aggregate  sum  of  both  principal  and  interest,  it  would  have 
been  good  and  valid ;  and  I  can  see  no  substantial  difference  be- 
tween such  a  note,  and  the  one  in  question ;  vvhich  refers  back  to 
the  period  when  the  interest  on  the  principal  sum  commenced,  wilb 
a  promise  to  pay  it.    If  there  had  been  no  previous  transactions  be- 
tween the  parties,  nor  any  custom  to  warrant  the  payment  of  inter* 
est,  then  indeed  it  might  have  been  considered  as  an  usurious  note : 
because  it  would  have  had  the  appearance  of  a  shift  or  preiext,  to 
pay  more  than  legal  interest.    But  in  tlie  instance  before  us^  it  ap- 
pears fair  and  honorable  on  both  sides ;   and  the  custom,  or  iiaoal 
course  of  trade  in  that  part  of  the  country,  seems  to  be  a  nmmm* 
able  one. 

I  will  not  pretend  to  say,  that  such  a  custom  in  a  neigbboihood, 
or  a  part  of  the  country,  will  constitute  such  a  custom  as  to  oaks 
it  a  part  of  the  law  of  the  land,  to  pay  interest  on  open  acooants 
after  the  end  of  the  year ;  for  the  uniform  decisions  of  the  cnuits 
have  been' to  the  contrary.  But  if  a  man  will  voluntarily  bind  hiaa- 
self  to  pay  interest,  because  the  custom  is  a  reasonable  and  jast 
•one,  he  ought  to  be  boutad  by  it :  and  the  law  will  hold  hin  lo  bis 
express  contract.  I  am,  therefore,  against  the  motion,  and 
the  decree  should  stand  confirmed. 

NoTT,  Grdcxx,  SxiTH,  Brkyabd,  and  ColcocKi  Js.» 
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CONSTITUTIONAL  COURT,  COLUMBIA,  APRIL,  181ft.  C« 

lolo. 

JloBiAB  Puci  ads*  Andrbw  M'Ilyaxk.  P^jee 

Verdict  obtained  by  snrpriee,  set  aside.  An  action  had  been  broQUbt 
against  Biown,  an  attoroeyt  for  money  collected  by  him.  An  agree- 
ment was  afterwards  made  between  the  attorneys  in  this  action ;  and 
ceitain  papers,  in  possession  of  defendant,  were  delivered  to  plaintrA, 
in  consideration  of  the  suit  being  dropped.  The  case,  however,  re- 
mained on  tiie  docket,  and  was  called  for  Ijpal ;  when  defendant  not  be- 
ing prepared,  ihe  plaintiff  recovered  a  large  sum  of  money.  New  trial 
granted. 

The  loosOf  random  dedarations  of  jurymen,  after  giving  and  assenting  te 
their  verdict  in  open  court,  cannot  be  admitted  to  shew  that  one  of  theaa 
waa  prejudiced  against  one  of  the  parties,  and  that  he  had  given  ievi- 
dence  after  they  retired,  without  having  been  sworn  as  a  witness. 

From  Lancaster  District  Court; 

Trover  for  three  hogs :  verdict  for  plaintiff.  Motion  for  a  now 
trial.  The  principal  ground  on  which  the  defendant  rested  his  mo- 
tiorii  was  the  misconduct  of  the  foreman  of  the  jury,  who  tried  the 
cause  ;  and  to  support  this,  sundry  affidavits  were  produced,  in  or- 
der to  prove  be  was  prejudiced  against  the  defendant ;  and  that  he 
gave  evidence  to  the  other  jurymen,  after  they  retired  to  their  rpom, 
without  being  sworn  as  a-  witness,  or  giving  the  defendant  an  op- 
portunity to  crosa-examine  him.  All  the  circumstances,  however, 
detailed  in  these  affidavits,  were  loose,  random  declarations  of  the 
different  jurymen  to  other  persons,  aAer  they  had  given  in,  and  as- 
aented  to  their  verdict  in  court. 

HooKBiK,  for  the  motion.  Blandiito,  contra. 
Bat,  J.  I  am  of  opinion  that  the  motion  for  a  new  trial  in  this 
ease  ought  to  be  refused.  It  would  be  a  most  mischievous  and 
dangerous  thing  to  suffer  verdicts  to  be  overturned,  or  set  aside,  up- 
on the  loose,  random  declarations  of  jurymen,  after  they  are  dis- 
charged, not  on  oath,  to  third  persons,  concerning  the  circumstan- 
ces upon  which  they  made  up  their  verdict  while  they  were  on 
oath,  previous  to  their  delivering  in  their  verdict  into  court.  It 
inrould  open  such  a  door  for  tampering  with  weak  and  indiscreet 
men,  that  it  would  render  all  verdicts  insecure  ;  and,  therefore,  the 
law  has  wisely  guarded  against  all  such  after  declarations,  and  has 
conaidered  them  as  unworthy  of  notice.  Indeed,  so  cautious  is  the 
law  upon  this  subject,  that  the  court  will  not  receive  even  the  affi- 
davits of  the  jurors  themselves,  to  impeach  their  own  verdiets,  af- 
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^^uT^  ter  they  are  delirered  io,  and  recorded  in  court.    In  the  case  oi 
v^K^^^^-v/  Aylett  v.  Jewell,  it  was  determined  that  a  suhsequent  confesBion  of 
H'Colongh  aome  of  the  jurymen  to  the  defendant's  attorney*  that  the  jury  drew 
Cowan.    '^^  ^  determine  their  verdict,  should  not  he  received  as  a  ^rouod 
for  a  new  trial.     2  Black.  Rep.  1299.     So  also  in  the  case  of 
Yaise  v.  Delaval,  upon  a  motion  for  a  rule  to  set  aside  a  verdict 
upon  an  affidavit  of  two  jurors,  who  swore  that  the  jury  being  di- 
vided in  theif  opinion,  tossed  up,  and  the  plaintiff  *s  friends  woa ; 
*         the  pourt  refused  to  receive  such  an  affidavit  from  any  of  the  jurois 
themselves.    But  in  every  such  case,  the  court  must  derive  their 
knowledge  from  some  other  source.     1  T.  R.  11.    Barnes,  438, 
441.     2  Morg.  Ess.  48,  to  the  same  point.    6  Bac.  Abridg.  669. 
See  also  Duestoe's  case  for  murder,  1  Bay's  Rep.  814,  where  iho 
■ame  doctrine  is  laid  down,    . 
Bbkvabd,  Colgock,  Gbimjle,  and  Skith,  Js.,  concutred.* 


CONSTITUTIONAL  COURT,  COLUMBIA,  NOV.,  1814. 

Wh.  M'Colouoh  v.  David  Cowait. 
A  demurrer  admits  all  facts  that  are  well  pleaded. 

The  defendant  pleaded  that  the  plaintiff  was  an  alien,  4sc*,  and 
could  not  convey  lands,  4&c. 

Creswell,  for  the  motion.     Yancet,  contra* 

Smith,  J.  To  this  plea,  the  plaintiff  replied  generally,  that  be 
.  had  been  naturalized,  dec,,  and  the  defendant,  without  a  rejoinder  to 
this  replication,  by  which  he  might  have  brought  the  question  before 
the  court,  whether  defendant  had  been  naturalised  ,at  the  time  he 
was  to  convey  the  lands,  or  not,  chose  to  demur  to  the  plaintiff's 
replication,  and  thereby  admitted  all  the  facts ;  which  being  thus 
admitted,  there  was  nothing  led  to  prove.  The  plaintiff  had  done 
all  that  he  was  bound  to  do,  and  ought  to  have  had  judgment  oa 
the  demurrer.  I  am,  therefore,  of  opinion  that  the  judgment  oa 
demurrer  ought  to  be  reversed,  and  that  judgment  be  for  the  plaintiff. 

-GuKKB,  CoLoocK,  and  Bat,  Js.,  concurred,    BBBvjaKP»  J., 
eanira. 
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CONSTITUTIONAL  COURT,  COLUMBIA,  NOV.,  1814.     C«m.c#iwt, 

1814. 

V 

Thb  Statb  v.  Samuel  Wright,  and  others. 

No  new  trial  in  a  criminal  case  where  defendant  is  acquitted. 

» 

'      Ifidictment  for  nuisances,  by  intruding  on  the  streets  of  York 
Villagei  and  building  piazzas  in  front  of  their  dwelling  houses. 

The  jury  in  this  case,  eontrary  to  evidencOt  acquitted  the  defen- 
dants. This  was  a  motion,  by  the  solicitor,  Mr.  Johnson,  on  be« 
half  of  the  State,  for  a  new  trial,  on  the  ground  of  its  being  a  ver- 
dict against  law  and  evidence  ;  who  contended  that  if  the  verdict 
had  been  against  the  defendants,  and  if  it  appeared  that  such  ver. 
diet  bad  been  clearly  against  law  and  evidence,  the  court  would 
most  •oquestionably  have  ordered  a  new  trial ;  or  if  a  case  had  ^ 
been  tried  between  citizen  and  citizen,  and  a  verdict  had  been  given 
either  against  law,  or  evidence,  a  new  trial  would  be  granted  as  m 
matter  of  right.  And  he  observed,  that  he  saw  no  good  reason 
why  the  same  rule  should  not  hold  good  between  the  State  and  the 
cilizoDS.  The  scales  of  justice  ought  to  be  equal  between  the  State 
and  the  citizens,  as  well  as  between  two  individual  citizens  ;  other* 
wise«  the  State  would  not  bav^  the  same  justice  done  to  its  prero* 
gativee  and  public  rights,  which  are  rendered  to  those  under  its  ja. 
risdictioD.  ' 

.    la  reply,  it  was  argued  that  this  point  had  been  determined  in 

this  court  some  years  ago,  in  a  case  brought  up  by  Mr.  Solicitor 

Stark,  from  the  district  of  Edgefield,  where  a  verdict  was  against 

the  Scale  in  opposition  to  very  clenr  testimony,  but  a  new  trial  was 

refused  by  all  the  judges  ;  that  the  same  point  was  not  now  open 

agaio  for  debate,  otherwise  there  would  be  no  end  of  cases  in  this 

court.  ■ 

JoBNSoK ,  for  the  motion.    Hooxsa,  contra. 

Dat»  J.    Upon  the  argument  in  this  case,  I  confess  I  had  a  strong 

jeaoing  in  favor  of  a  new  trial,  on  the  strong  ground  of  mutual  and 

reciprocal  justice ;  and  the  case  from  Edgefield,  did  not  appear  to 

me  to  come  fully  up  to  this  case,  for  that  was  a  larceny ;  and  it  is 

a  maxim  of  law,  that  no  one  shall  be  tried  twice  for  the  same  of- 

feiicey  or  his  life  or  person  brought  again  into  jeopardy,  where  there 

baa  ooce  been  an  acquittal. 

This,  however,  is  the  case  of  a  misdemeanor,  in  which  neither 
the  life  nor  body  can  be  called  in  question  ;  only  a  pecuniary  fine^ 
and  probably  imprisoDment  till  the  fine  is  paid.    I  was,  therefore, 
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^81?"*'  ^^^^^  ^^  impression  that  a  greater  latitude  might  be  allowed  in 
this  latter  case,  than  in  cases  of  felony.  But  upon  looking  into  the 
cases  in  the  books,  I  find  that  the  same  rule  holds  good  in  all  casei 
upon  penal  statutes,  and  upon  indictments  and  informations  for  mis. 
demeanors,  as  well  as  felonies. 

In  the  case  of  Seemour,  qui  tarn  ▼.  Day,  Str.  899,  an  action  on 
a  penal  statute,  the  jury  found  a  verdict  for  defeodant,  contraiy  to 
the  direction  of  the  judge  ;  a  new  trial  was  moved  for  and  refused, 
on  account  of  the  action  being  a  penal  one.  1  Burn.  316,  to  same 
point.  So  also  on  the  statute  against  horse  racing,  jury  found  a 
verdict  contrary  to  evidence,  yet  on  motion  for  a  new  trial,  it  was 
refused.  2  Str.  1238.  6  Bac.  Tit.  Trial,  647.  So  also  upon  in. 
dictments  and  infurmations  for  misdemeanors,  the  same  rule  of  law 
prevails.     6  Bac.  Tit.  Trial,  675. 

"^  If  the  defendants,  on  an  indictment  or  information,  have  been  ae« 
quitted,  the  court  will  not  grant  a  new  trial,  notwithstanding  the 
verdicts  were  contrary  to  evidence.  1  Sid.  154.  Lord  Raynou  6S» 
12  Mod.  9 

A  new  trial  was  moved  for,  after  an  acquittal  on  ao  indictment 
for  a  libel,  because  the  verdict  toos  against  evidence.  And  by  the 
court,  "  a  new  trial  ought  not  to  be  granted,  after  an  aequiUal  mi  a 
criminal  case,  unless  the  defendant  has  been  guilty  of  unfair  prac- 
tice."   Salk.  640.    The  King  v.  Bear. 

So  also  in  an  information  for  a  riot,  where  defendant  was  acquit* 
ted,  a  new  trial  was  refused,  although  the  verdict  was,  in  the  optoion 
of  the  judge,  contrary  to  evidence ;  because  it  did  not  appear  that 
the  verdict  was  obtained  by  any  unfair  practice  of  the  defeDdanC. 
1  Show,  336.     12  Mod.  9.    Bac.  tit.  Trial,  675. 

For  the  reasons  above  given,  and  upon  the  authority  of  the  fore* 
going  cases,  I  am  against  a  new  trial  in  the  case  under  coosidera* 
tion  ;  and  the  more  especially  as  no  unfair  practices  have  been  at* 
leged  against  these  defendants. 

All  the  ji;idges  coocurmL 
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CONSTITUTIONAL  COURT,  COLUMBIA,  NOV.,  1814.    ^'^g^J"'*' 

BoATRiGBT  &  QhAMit  V.  S.  £•  M.  WiNGATB,  sufvivor  and  Admi«   Boatrigfat 

mistratriz  of  Edwabd  Wxngatb.  Winnte. 

A  contract  between  husband  and  wife  previous  to  marriage,  for  the  setfle- 

ment  of  the  wife's  fortune,  is  released  by  the  marriage. 
The  registering  of  marriage  settlements  in  the  clerks  is  inoperatiye. 

This  was  an  action  on  the  case,  brought  by  the  plaintiffs,  to  reco- 
ver the  value  of  a  eaw.gin,  sold  by  them  to  Edward  Wingate  in  his 
lifefime.     To  this  the  defendant  pleaded  *^pleue  adminiitravUt'^  tQ 
which  there  was  replication  of  assets  beyond  those  contained  in  the 
plea,  upon  which  issue  was  joined  ;  and  to  establish  the  replication, 
Kichard  Brown,  the  father  of  the  defendant,  was  called,  who  pro- 
ved  that  the  defendant,  S.  E.  M.  Wingate,  before  and  at  the  time  of 
her  intermarriage  with  the  intestate,  was  entitled  to,  and  possessed 
of  a  number  of  negroes.     To  rebut  this  evidence,  a  marriage  set- 
tlement, made   and  executed  between  the  defendant  and  intestatOi 
before   their  intermarriage,   was  produced,  dated  the  27th  April, 
1805,  and  recorded  in  the  register's  office  in  this  district,  early  in 
Juue,  1805,  and  before  the  intermarriage  of  the  parties  ;    to  which 
two  objections  were  made :  1st.  That  the  deed  upon  the  said  inter- 
marriage became  null  and  void  ;    and  2d.  That  it  was  fraudulent 
and  void  as  to  the  creditors,  inasmuch  as  it  was  nut  recorded  in  the 
secretary's  office :  which  last  objection  was  supported  by  the  court; 
who  left  it,  however,  to  the  jury,  to  say  whether  they  dould  support 
this    deed,  in   violation  of  the  acts  of  assembly,  which  declared 
deeds  of  this  sort  to  be  fraudulent  and  void,  as  to  the  creditors,  dec, 
if  not  recorded  in  the  secretary's  office.    Whereupon   the  jury 
found  for  the  plaintiffs,  with  one  hundred  and  ten  dollars  damage, 
and  that  the  defendant  had  assets  sufficient  to  pay  the  said  dama- 
ges.     Whereupon  the  defendant  moved  for  a  new  trial. 
Chap  PELL,  for  the  motion.    Stabkjb,  contra* 
CoLCocK,  J«    On  the  first  ground,  I  am  clearly  of  opinion,  that 
the  marriage  was  a  release  at  law,  of  all  contracts  existing  between 
the  husband   and  wife   before  marriage ;  but  the  cour{   of  equity 
would,   perhaps,  under  circumstances,  enforce  the  contract,  and 
consider  the  husband  as  a  trustee  for  the  wife. 

The  second  ground  involves  a  question  of  great  importance  to 
the  community.  It  is  contended  that  by  the  act  of  the  8th  March, 
1785,  all  marriage  settlements  are  to  be  recorded  in  the  secretary's 
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^^au^'  o^ce,  or  be  Totd ;  and  that  this  settlement,  not^beiog  so  recorded^ 
^^^.^^^..^  is  consequently,  void.    Since  the  passing  of  that  act,   there  h^te 
Doatright   ^^"  several  acts  on  the  subject,  of  which  1  shall  hereafter  take  no- 
^'        tice,  but  which  I  do  not  think  can  afiect  the  question.    The  point 
will  be  determined  by  the  construction  given  to  this  act,  and  the  act 
of  the  17th  of  March,  passed  at  the  same  sitting  of  the  legialalure. 
I  cannot  conceive  that  there  is  any  thing  in  the  act  of  the  8th 
March,  which  warrants  me  in  determining  that  marriage  settle- 
ments, made  subsequent  to  that  time,  should  be  recorded  in  the  se-> 
cretary's  office.     Tbe  words  of  the  act  are,  **  all  and  every  onar- 
riage  contract,  deed,  or  settlement,  now  actually  existing,  after  being 
duly  proved,  shall  be  recorded,  or  Isdged  in  the  secretary's  oflke, 
to  be  recorded  on  or  before  the  1st  September  next  ;*  and  '*  all  that 
shall  hereafter  be  entered  into  for  securing,  6cc.,  shall  within  three 
months  after  the  execution  thereof  be  dufy  proved,  and  in  like  man- 
ner  to  be  recorded  ;  excepting  such  as  shalf  be  lodged  or  recorded 
in  the  said  office."    The  construction  I  give  to  these  words  is  this : 
all  marriage  settlements  now  existing,  shall  be  recorded  in  tke  se- 
cretary's office  by  the   Ist  September,  and  all  that  shall  hereafter 
be  entered  into,  shall  be  recorded  somewhere  ;  leaving  it  to  tbe  par- 
ties to  determine  where,  as  most  probably  the  nearest  pllice   of  re- 
cording; would   be  naturally  resorted  to.    And  this  construction  ie 
warranted,  as  well  by  the   language  of  the  act,  as  by  the  existing 
state  of  things  at  that  period.    In  the  first  place,  it  is  warranted  by 
the  language  of  the  act  of  the  8th  March  ;  for  what  meaning  can 
be  attached  to   the   exception  contained  therein,  unless  this  con* 
struction   be  given  ?    all  hereafter  to  be   made  shall  be  recorded 
somewhere,  except  such  as  shall  be  recorded    here.     Tliis    is 
plain  and  intelligible  ;  but  those  who  contend  for  a  different  eoa. 
struction   must  make  the  act  speak  this  language,  ^  all  marnage 
settlements,  hereafler  to  be  entered  into,  shall  be  recorded  in  Cbe 
secretary's  office,  except  such  as  shall  be  recorded  or  lodged  in  the 
secretary's  office,  which  is  absurd  and  unmeaning.     If  the  act  had 
intended  that  all,  hereafler  to  be  made,  should  be  recorded  in  the 
secretary's  office,  how  easy  would  it  have  been  to  say,  ^  that  all 
hereafler  to  be  made  should  be  recorded  in  the  said  office,  withia 
three  months  from  the  date  of  the  execution  thereof."    But  if  anj 
objection  should  be  made  to  this  construction,  it  must  cease  whao 
we  turn  to  the  47th  clause  of  the  county  court  act,  passed  oo  the 
15th  March,  during  the  same  sitting  of  the  legislature.     By  which 
the  clerks  of  the  several  courts,  thereby  established,  are  reqaired  Id 
transndit,  twice  a  year,  to  the  secretary's  office,  there  to  be  noofdedt 
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B  memaridl  of  marriage  seUlemeats,  which  shall  have  beeo  proved  ^£jT^' 
and  recorded  in  their  respective  eourts.    Let  us  now  turn  oar  aU 
tentioQ  to  the  state  of  the  coantry  at  that  time ;  a  Ibng  and  arduous 
struggle  for  our  liberty  had  been  but  a  short  time  before  concluded ; 
during  which  L'ttle  or  no  attention  had  been  bestowed  on  the  civil 
concerns  of  the  country.    The  upper  country  bad  greatly  increased 
in  population,  and  there  were  very  few  courts,  and  no  places  for 
recording  papers  established.     Some  amendment  in  the  police  of 
the  upper  country,  was  become  indispensably  necessary ;  and  this 
was  intended  to  be  effected  by  the  county  court  act.     Courts  were 
established,  and  the  clerks  thereof  appointed  recorders ;  by  28d 
clause,  p.  dl4,  all  deeds  and  conveyances  are  required  to  be  recor- 
ded in  the  respective  counties  where  the  property  shall  be,  by  45th 
clause ;  and,  lastly,  by  the  47th,  the  clerks  are  required  to  transmit 
a  memorial  to  the  secretary's  office,  as  a  place  of  general  infonna« 
tion  for  the  citizens  of  the  county,  where  they  might  ascertain  the 
incumbrances,  on  any  property  offered  for  sale  or  mortgage.     When 
these  courts  were  abolished,  the  act,  2l8t  December,  1799,  trans* 
ferred  the  power  of  recording  and  the  Record  to  the  respective 
courts^  as  established  by  that  act.     Some  comment  was  made  on 
the  act  of  1792,  which  recites  the  act  of  '85  ;  but  that  act  cannot 
apply  to  this  case,  for  it  relates  only  to  those  settlements  which  ex- 
isted, and  were  of  legal  force  and  operation,  at  the  time  of  the  pas- 
sing  of  the  act  of  1785.    Add  to  all  this,  the  general  opinion  that 
has  prevailed,  I  think  I  may  say  among  all  classes  of  men,  as  to 
the  naeaoing  of  the  acts,  such  deeds  have  been  uniformly  recorded 
in  the  county  or  district  where  the  parties  lived.     I  am  of  opinion, 
the  recording  in  this  case   was  good.     But  the  deed  not  being  of* 
fectual  in  law,  1  am  against  the  motion. 

Smith,  J.     By  the  act  of  the  legislature,  passed  on  the  8th 

March,  1785,  it  is  expressly  required,  that  marriage  settlements  shall 

be  recorded  in  the  Secretary  of  State's  office  ;  and  by  a  clause  in 

the  act  passed  the  17th  of  March,  of  the  same  year,  and  during  the 

same  session,  and  of  course  by  the  same  members,  it  is  said,  that  a 

memorial  of  marriage  settlement,  dec,  d&c,  shall  be  registered  in 

the  secretary's  office,  dec.,  and  in  the  latter  part  of  the  clause,  as  if 

by  chance,  it  is  expressed  in  the  words  folio «ving  :     <*  And  the  clerks 

of  ally  and  every  of  the  county  courts,  within  this  State,  are  hereby 

required,  twico  in  every  year,  dec,  dec,  'to  transmit  memorials  of 

all  such  deeds,  dec,  dec,  as  shall  have  been  proved  and  recorded 

in  their  respective  courts,  the  preceding  half  year,  to  the  secretary's 

office^  to  be  there  registered  as  aforesaid."    But  in  this  act,  there 
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^^8u"*^'  i*  oot «  aiogle  word  reqinriog  that  thej  ihoold  bo  reeoidod  to  tlio 

y^rs^0^  county  courts.    Nor  is  thero  a  singlo  soutence  or  word  that  opo- 

Boatright  ^Um  to  repeal  this  act  of  the  8th  of  March.    Acts  tsi  pari  Moferio, 

WiflMte    °^^''  ^  construed  with  a  reference  to  each  other.    This  is  the  rule ; 

but,  before  it  can  apply,  there  must  be  sooietbing  whereon  it  can 

operate.    An  accidental  word,  or  half  sentence  cannot  be  mpari 

nuOeriOf  nor  do  I  think  it  easy  to  account  for  this  latter  clause. 

But  the  first  act,  which  is  positive,  ought  upon  no  rule  of  cooslroe- 

tion  to  be  impaired,  much  less  abrogated,  by  a  few  unmeaning  words* 

The  act  of  1792,  on  the  same  subject,  if  it  bears  on  the  caee  at 
ally  would  go  to  support  the  act  as  far  as  legislative  constmction 
could  weigh,  of  the  8tb  of  March.  As  to  the  consequences  which 
would  result  from  this  construction,  it  is  not  lor  the  judge  to  say* 
Let  those  who  have  incautiously  recorded  their  marriage  settleowots 
in  the  county  courts,  make  the  best  of  it.  I  am,  therefore,  of 
opinion,  that  the  role  ought  to  be  discharged. 

Brevabd,  J.  In  this  case,  two  questions  are  submitted  to  the 
consideration  of  the  court. 

1.  Whether  tbe  articles  of  marriage  settlement,  entered  into  by 
the  intestiate,  with  his  wife  herself,  dum  soZa,  became  void,  by  their 
subsequent  intermarriage  ?  and, 

3.  Whether  the  deed  of  settlement,  or  marriage  contract,  not 
being  recorded  in  the  office  of  the  Secretary  of  State,  was  therefore 
void  as  to  creditors  t 

As  to  the  first  point,  it  seems  to  me  that  the  contract  was  released 
by  the  subsequent  marriage  of  tbe  parties  to  it. 

Let  us  now  enquire  what  are  the  rules  of  law  which  apply  to, 
and  govern  this  question. 

By  marriage,  the  husband  and  wife  become  one  person  in  la«r« 
Her  legal  existence  is  suspended  ;  and  all  compacts  made  betweeo 
them  while  single,  generally  speaking,  are  avoided  by  tbe  intemiar. 
riage.     Go.  Lit.  112.     Cro.  Car.  551.     I  HI.  Com.  442. 

Articles  entered  into  before  marriage,  with  the  womaik  hereell^ 
and  not  with  a  trustee  on  her  behalf,  will  be  decreed  to  be  executed 
by  a  Court  of  Equity.  But  at  law,  the  subsequent  intermarrici^e 
amounts  to  a  release  of  the  contract.  2  Ventr.  348.  8  Wooddee. 
444.     2  Veru.  481. 

-  In  the  case  of  Milboum  v.  Euart  and  others,  6  T.  R.  381,  tbe 
wife,  aAer  the  death  of  her  husband,  was  permitted  to  sue  in  a 
court  of  law,  and  recover  a  sum  of  money  due  upon  a  penal  IxMid* 
which  was  given  to  her  by  her  husband,  before  their  marriage,  is 
contemplation,  and  in  consideration  df  tho  subsequent 
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The  moaejr  was  iotended  for  her  benefit  if  9ke  tmmoed  Mm»  and  yj^^f^ 
tba  bond  was  not  payable  bj  the  husband,  bat  by  his  representa* 
tives,  twel?e  months  after  his  decean.  It  was  held  that  the  mar« 
riage  did  not  extinguish  the  obligation.  Thi8  case  appears  to  have 
been  decided  partly  on'  the  authority  of  the  case  of  Gage  ▼•  A^ton, 
1  Lord  Raym.  515. 

There  seems  to  be  a  distinction  between  a  trust  and  a  legal  esm 
tote.    The  particular  tenant  of  a  trust  estate,  cannot  bar  a  contin- 
gent remainder*    Of  a  trust  estate,  the  husband  way  be  considered 
9B  Standing  seized.    And  where  the  trust  is  not  to  be  executed  by 
him,  but  by  another  after  his  death,  upon  a  contingency,  which  may 
ocTer  happen,  I  can  see  no  necessity  for  resorting  to  a  Court  of 
Equity  after  his  death,  in  order  to  compel  the  performance  of  the 
contract.    The  contract  may  be  considered  as  existing  during  the 
coverture,  but  so  as  not  to  impose  any  duty  or  obligation  on  the 
husband,  or  any  thing  to  be  done  by  him  in  his  life  time,  by  way  of 
performing  the  contract.    The  contract  is  not  void  by  the  subse- 
quent marriage,  but  remains  valid  as  a  trust,  which  may  be  proteo- 
ted  by  «  Court  of  Equity.    AfUr  the  death  of  the  husband,  the 
equitable  claim  of  the  obligee  is  converted  into  a  legal  right,  which 
a  court  of  law  may  enforce.    This  is  the  only  way  in  which  I  am 
able  to  reconcile  the  cases  adjudged  at  law  on  this  point,  with  the 
general  doctrine  applicable  to  the  subject. 

If  a  man  marries  his  debtor,  the  debt  is  gone.    Co.  Litt.  264,  6. 

The  personal  estate  of  the  wife  rests  instantly  on  the  marriage,  in 

the  husband.    It  is  considered  as  a  gift  to  him,  or  a  purchase  by 

him,  in  consideration  of  marriage ;   or  rather  it  is  because  the  wife 

can  have  no  separate  property  of  a  personal  nature,  resting  in  her. 

self,  during  the  coverture ;  for  husband  and  wife  are  but  one  person 

in  law.     So,  choses  in  action  belonging  to  the  wife,  may  be  reduced 

into  possession  by  the  husband  during  the  coverture,  and  become 

hie  property.    Co.  Litt.  851,  b. 

Id  the  case  of  a  bond  given  to  the  wife  before  marriage  by  the 
bueband,  payable  after  his  death,  the  debt  is  a  chose  in  action,  which 
the  husband  cannot  reduce  into  possession,  and*  therefore,  it  be- 
longs to  the  wife  as  her  sole  property.  In  such  case  no  rule  or 
principle  of  law  is  infringed,  by  allowing  the  debt,  or  obligation  to 
nubsisiy  notwithstanding  the  subsequent  marriage  of  the  ^parties,  and 
to  be  recoverable  by  the  wife,  or  her  representatives,  after  his  death. 
But  not  so  in  a  case  like  the  present.  The  property  in  the  slaves 
in  question,  the  legal  estate,  must  reside  in  some  person  during  the 
ooyexioro.    In  whon»  did  it  rest  in  this  case  1    Certainly  it  could 
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^uT^  not  abide  ia  the  wife.  It  would  be  repugnant  to  the  law  of  mar* 
j_0-,-^r  riage  to  suppose  so*  She  could  have  no  separate  estate  in  a  per* 
Boatri^t  sonal  chattel.  She  could  not  hold  the  property  in  trust  for  herself; 
Wifltsate.  ^^^  '^  ^^^  could,  yet  the  legal  estate  would  be  in  the  husband.  If 
it  vested  in  the  husband  on  the  marriage,  as  it  clearly  did,  then  what 
estate  did  he  take  at  law  ?    An  absolute  unconditional  estate. 

It  has  been  said,  that  the  contract  created  a  trust ;  and  that  the 
husband  must  be  regarded  as  a  trustee  for  his  wife.  In  equity,  I 
am  of  opinion,  it  may  be  so  considered ;  and  upon  applicatioD  to  m 
court  of  equity,  and  all  parties  interested  being  before  that  eoorty 
the  widow  of  the  intestate  may  be  completely  relieved :  prorided 
there  is  no  fraud  or  laches,  which  ought  to  exclude  the  equity  of 
her  claim.  But  in  a  court  of  law,  the  claim  of  the  wife  must  be 
excluded  ;  or  rather,  it  cannot  appear  to  have  any  legal  foundation* 
If  it  has  any  foundation  at  all,  it  is  merely  equitable.  Upon  legal 
principles,  the  contract  was  extinguished  by  the  intermarriage  :  ao 
for,  at  least,  as  respected  the  i^ettlement  of  the  negroes  on  the  wile. 
To  have  attained  that  object,  it  was  necessary  that  a  trustee  ehooJd 
have  been  interposed,  in  whom  the  legal  right  of  the  property 
meant  to  be  settled,  might  have  vested.  Why  is  it  usual  to  convey 
property  in  trust,  in  this  way,  if  it  be  not  necessary  ?  Precedents 
are  said  to  teach  and  illustrate.  Many  precedents  may  be  found 
teaching  and  illustrating  this  doctrine. 

Suppose  the  bond  in  the  case  of  Milbourn  v.  Euart  and  otheis» 
had  been  given  to  the  wife  by  some  other  person  than  the  hnsbandt 
could  the  husband  have  released  it  ?  or  coufd  he  have  reduced  it 
into  possession  7  At  ]aw,  if  a  husband  recover  judgment  for  m 
debt  of  the  wife,  and  die  before  execution,  the  wife  will  be  entitied* 
8  Atk.  21,  Bond  v.  Simmons.  The  husband,  in  the  case  of  Mil* 
bourn  y.  Euart  and  others,  could  not  have  even  sued  and  recovered 
a  judgment,  though  the  bond  had  been  given  by  another. 

A  husband  may  devise  to  his  wife,  for  that  does  not  take  effect 
till  afler  his  death.    Co.  Litt.  112.    So,  a  covenant,  or  contract«  hj 
a  man  with  a  woman,  is  not  destroyed  by  their  marriage,  where  the 
thing  is  future,  to  be«done  after  the  marriage,  and  after  the  death  of 
the  husband  ;    as  to  leave  the  wife   worth  so  much.     Hob.  216* 
Cro.  Jac.  511.     1  Com.  Rep.  67.     1  Salk.  320.    Carth.  513. 
'       •   In  the  case  of  Cage  v.  Acton,  1  Ld.  Raym.    515,  which  in  1 
Com.  Rep.  66,  is  called  Gage  v.  Acton,  the  arguments  of  Tortoa 
and  Gould,  justices,  by  whom  the  case  was  determined,  contrary  to 
what  Lord  Kenyon  was  pleased  to  style,  "  the  flimsy  and  tedaoioal 
reasoning  of  Lord  Holt/'  go  expressly  upon  the  ground  that 
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thing  was  to  be  performed  duriog  the  coverture,  and  that  the  obli-  ^^afj^* 
gation  eould  not  be  sued  during  the  coverture. 

The  marriage  was  held  to  be  only  a  suspension,  and  not  an  ez-    fioauight 
tinguishment  of  the  debt ;  because  it  was  not  to  become  due  till  after        ^• 
the  husband's  death.     This  appeared  by  the  condition  of  the  bond,       ^^ 
which  was  parcel  of  the  obligation.     The  cases  which  make  mar. 
riage  to  be  a  rdease  of  a  debt,  they  said,  are  founded  upon  an  ab- 
solute contract,  and  not  upon  such  a  qualified  contract  as  the  one 
before  them. 

Lord  Holt,  on  the  contrary,  held,  that  the  bond  debt  was  extin- 
guished by  the  intermarriage,  becauae  he  considered  it  as  a  pruaU 
debt ;  and  the  condition,  in  bis  opinion,  made  no  alteration.  The 
husband,  he  said,  was  to  receive  the  money,  and  in  his  own  right ; 
and  therefore,  he  could  not,  at  the  same  time,  be  the  person  bound 
to  pay,  **  and  no  intention  of  the  parties  can  alter  the  law.'*  But, 
he  admitted,  that  where  the  wife  has  a  right,  or  duty,  which  by  no 
possibility  can  accrue  to  her  during  coverture,  the  husband  cannot 
release  it.  The  intermarriage,  therefore,  will  not,  ex  eantequentit 
eztioguish  it.     1  Salk.  326. 

The  right  of  the  wife  in  the  present.case,  to  the  benefit  intended 
by  the  settlement,  was  to  accrue  during  coverture  as  well  as  after, 
wards ;  and  to  give  it  efiect,  the  observance  of  it  by  the  husband 
during  the  coverture,  should  have  been  enforced :  or,  it  might  have 
been  necessary  to  enforce  it.  Therefore,  it  might  have  been  re« 
leased  by  the  husband,  and  if  so,  it  was  extinguished  by  the  inter- 
marriage. 

If  this  doctrine  be  sound,  it  is  decisive  of  the  motiod,  and  in  favor 
of  the  plaintifi*in  the  present  case. 

But,  as  it  is  desired  that  the  other  question  submitted  in  this  case 
may  be  decided,  I  shall  proceed  to  consider  it  also,  and  declare  my 
opinion  upon  it 

It  has  been  insisted  for  the  plaintifii,  that  the  deed  of  marriage 
settlement,  though  it  should  be  regarded  as  valid,  notwithstanding 
the  marriage,  yet  ought  nevertheless,  ^*  to  be  deemed  and  declared 
to  be  fraudulent  m  respect  to  creditors,  and  liable  to  the  payment 
and  satisfaction  of  the  debts  due  by  the  party  who  made  the  deed, . 
to  all  intents  and  purposes,  as  if  such  deed  had  never  been  made ;" 
because  it  was  not  recorded,  nor  lodged  to  be  recorded  in  the  office 
of  the  secreUry  of  state,  according  to  an  act  of  assembly,  entitled 
M  An  act  to  oblige  persons  interested  in  marriage  deeds  and  coo. 
tracts,  to  record  the  same  in  the  secretary's  office  of  this  State," 
passed  the  8th  day  of  March,  1786. 
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^^'£7"^'      The  defendantt  on  the  eoDtrary,  oonteods,  that  the  dead  Iwing 
,_^_^^  recorded  in  the  office  of  the  clerk  of  the  district  court  of  Richland, 
Boatright  entitled  all  persons  interested  therein,  to  every  bene6t  which  might 
w  ^^ate.   ^^^^  ^^"  claimed  under  it,  if  it  had  been  recorded   in  the  aecre- 
*  tary's  office ;  and  to  maintain  this  ground,  reliance  has  been  placed 
on  the  47th  section  of  an  act,  passed  the  17th  day  of  March,  1785, 
entitled  **  An  act  for  establishing  county  courts,  and  for  regalatiog 
the  proceedings  therein."    The  section  of  the  act  relied  on  Btates, 
by  way  of  introduction  to  the  enacting  part,  that  to  the  eod  that 
■persons  who  are  inclined  to  lend  money  upon  the  security  of  lands 
or  negroes,  or  because  purchasers  thereof  may  more  easily  discover 
whether  the  lands  or  slaves  offered  to  be  sold  or  mortgaged,  be  free 
from    incumbrances,  be  it  enacted,  dec/'    The  enacting  part  re- 
quires, *<  That  a  memorial  of  all  sales  and  conveyances,  mortgages, 
marriage  settlemenlSf  deeds  of  trust,  whereby  any  lands,  or  s2a«ef, 
the  property  of  any  persons  residing  in  this  State,  charged,  incara* 
bered,  or  passed  from  one  person  to  another,  shall  be  registered  m 
the  secretary's  office,  in  books  to  be  kept  for  that  purpose." 

And  the  act  directs  what  such  memorials  shall  contain*  And  it 
requires  **  the  clerks  of  all  and  every  of  the  county  courts  within 
this  State,  twice  in  every  year,  to  transmit  memorials  of  all  such 
deeds,  settlements,  moilgages,  or  other  conveyances,  as  have  been 
proved  or  recorded  in  their  respective  courts,  to  the  secretary's  ol^ 
fice  to  be  registered."  To  this  section  of  the  act  is  added  a  pro* 
viso,  "that  nothing  therein  contained  shall  extend,  or  be  cooatmed 
to  have  any  retrospective  operation,  or  to  afiect  any  deeds  or  other 
conveyances  theretofore  registered,  or  to  be  registered,  as  by  law 
directed." 

In  giving  construction  to  this  act  of  assembly,  it  was  mipposed 
by  the  defendant's  counsel,  that  the  legislature  intended  to  establisla 
different  modes  for  the  enrollment  or  registry  of  deeds ;  aod  thai  in 
one  section  of  the  State,  where  eounty  courts  wera  not  establiahed^ 
certain  deeds  were  to  be  recorded  in  the  secretary's  office;  and 
where  county  courts  were  established,  the  same  kind  of  deeds  and 
others,  were  to  be  recorded  in  the  clerk's  office  of  the  several  aad 
respective  counties.  But  this  supposition  appears  to  me  to  be  wholly 
unfounded.  The  construction,  therefore,  which  is  bottomed  opoa 
it,  cannot  be  maintained. 

At  the  same  time  when  this  act  passed,  county  courts  vers  not 
practicably  established  in  any  part  of  the  State ;  but  by  an  ast  whiefa 
passed  the  12th  day  of  March,  1785,  the  whole  State  was  divided 
into  counties.    The  district  of  Charleston  was  divided  into 
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oooDtieSy  aod  Georgetown  was  difided  into  four.  Court  boaees  ^gi^^l'^ 
were  directed  to  be  built  in  each  county,  io  6rder  that  courts  might  ^^^^/"^ 
be  therein  held.  A  fev/  days  after  the  passing  of  this  act,  another  Boatright 
act  was  passed  for  establishing  county  courts  ^  in  every  county  of  \y|Q2A|0, 
this  State.*'  In  this  last  mehtioned  act,  it.  contained  the  provision 
requiring  the  registry  in  the  secretary's  office  of  a  memorial  of 
sales,  dec. 

At  the  same  session  of  the  legislature,  on  the  8th  of  March,  1765» 
the  act  passed  to  oblige  persons  interested  in  marriage  contracts,  to 
record  them  in  the  secretary's  office.    I  agree  with  the  defendant's 
eouosel,  that  all  these  acts  are  to  be  regarded  as  cotemporaneousy 
and  that  neither  should  have  precedence  by  reason  of  the  priorty 
of  its  date.    They  were  all  passed  at  the  same  legislative  session ; 
and  the  whole  session  must  be  considered  as  one  day  in  law.     But 
I  do  not  regard  the  latter  act  as  «fi  pan  materia  with  the  first ;  nor 
can  I  perceive  any  necessity  of  construing  it  in  any  manner  so  as 
to  repeal,  alter,  or  restrain,  the  operation  of  the  first.    The  first  was 
intended  for  the  security  of  creditors,  and  to  prevent  fraudulent  set*- 
tlements  to  their  prejudice.    It  was  intended  to  oblige  those  inte- 
rested in  oaarriage  deeds,  to  record  them  in  the  secretary's  office,  in 
order  that  creditors  might  have  notice  :  and  if  they  neglect  to  do 
so,  or  lodge  the  deeds  in  the  office  to  be  recorded,  conformably  to 
the  act,  the  same  are  to  be  considered  void  as  io  creditors^  and  as  if 
they  never  bad  been  made.    The  section  of  the  county  court  act, 
which  is  relied  on,  contains  no  provision,  and  imposes  no  obliga- 
tion»  inconsistent  with  the  requisitions  of  the  former  act.    Can  the 
apparent  iiselessness  of  the  provision  in  this  act,  as  to  the  marriage 
settlements,  operate  a  repeal  of  the  former  act,  or  a  material  altera- 
tion thereof,  hy  implication  1     It  would  be  most  extravagant  to 
Mippose  that  it  would*     May  not  both  acts  as  well  stand  together 
as  independent  regulations  ?    Let  us  investigate  this  point.    A  pre- 
ceding section  of  the  county  court  act  established  the  mode  of 
provBog  and  recording  deeds  for  the  transfer  of  real   property ; 
they  were  diiected  to  be  recorded  within  a  limited  time,  in  the 
clerk's  office  of  the  county  where  the  lands  lay,  dec,  and  if  they 
were  not  recorded,  they  wve  to  be  deemed  void  as  to  the  cre- 
ditors, or  subsequent  purchasers.    Then  follows  the  section  which 
is  in  question.    It  was  intended  for  the  security  of  such  as  might 
be  iacliced  to  lend  money  upon  the  security  of  lands  or  negroes, 
or   to   become  purchasers  thereof,  by   giving  them  notice  of  all 
existing  incumbrances,  in  the  mode  prescribed  by  the  act ;  that  is 
to  sayr  I7  ^  wsmmiuL  of  sales  and  conveyances,  mortgagesi  mar- 
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^^614^'  riage  settlemeiiUi,  and  deeds  of  trust,  registered  in  the  secretary  V 
^_^^^^  office.      And  the  clerks    of  the   coanty  courts  are  required  to 
Boatrigfat   transmit  such  memorials  of  the  deeds  recorded  in  their  respec- 
W*  ^  te    ^'^^  offices.     But  the  act  is  only  directory.    No  penalty  is  provided 
for  neglect  of  duty.     No  conveyance  can  be  impeached.     The 
legal  effect  of  a  marrjage  contract  cannot  be  questioned  under  this 
act,  by  any  moneiy  lender,  or  purchaser,  for  the  default  of  any 
clerk,  or  th^  neglect  of  any  other  person,  in  oinittmg  to  register 
any  such  memorial;  and  yet  money  lenders  and  purchasers  are 
those,  expressly,  for  whose  security  the  law  was  specially  made. 
It  was  a  law  well  intended,  no  doubt,  but  it  could  have  no  ef- 
fectual operation  to  answer  its  design.    In  some  respects  it  was 
wholly  useless  and  idle,  as  many  other  legislative  provisions  are* 
Among  other  deeds,  of  which  memorials  are  required,  marriage 
settlements  are  mentioned.     It  cannot  well  be  supposed  that  the 
legislatttre  could   have  intended  any  thing  so  unnecessary   and 
absurd,  as  to  require  the  registry  of  marriage  settlement  deeds  in 
the  secretary's  office,  for  the  security  of  credilorst  when  but  a 

•  

few  days  before  an  act  was  passed,  amply  and  effectually  pro- 
viding for  their  security,  by  declaring  ntdl  and  void  all  marriage 
contracts  to  their  prejudice,  not  fully ^  and  at  large^  recorded  in 
the  same  office  of  the  Secretary  of  State.  We  ought  not,  where 
it  can  be  avoided,  to  impute  to  legislative  bodies,  ignorance,  absor- 
dity  or  negligence.  Here  there  appears  no  necessity  to  do  so,  ex- 
cept a  small  oversight  in  relation  to  marriage  settlements,  in  the  act 
requiring  memorials  to  be  recorded  in  the  secretary's  office,  of 
deeds  registered  in  the  county  courts  ;  which  was  unnecessary,  aa 
all  such  settlement  deeds  were  before  required  to  be  registered  im 
full  in  that  office.  Nor  is  there  the  smallest  necessity  for  resortiag* 
to  the  construction  contended  for,  arising  from  the  unfounded  pre« 
sumption  that  the  legislature  by  this  provision  of  recording  memo* 
rials,  intended  to  restrain  and  modify  the  extent  and  operation  of 
the  act  first  passed  in  March,  1785.  It  cannot  be  fairly  expounded 
to  mean  any  such  thing.  It  was  evidently  intended  for  the  excla- 
sive  benefit  of  purchasers,  and  those  who  might  be  inclined  to  lend 
money  on  the  security  of  negroes  and  lands :  for  the  benefk  of 
others  than  those  whose  interests  are  protected  by  the  former  acta, 
relating  exclusively  to  marriage  contracts. 

The  act  of  1792,  amending  the  act  concerning  the  registry  of 
marriage  contracts,  contains  nothing  contrary  to  the  foregoing  ex* 
positions;  on  the  contrary,  it  corroborates  and  coafirais  them* 
Those  contracts  which  are  not  provided  for  by  the  act  of  1785, 
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feqnired  to  be  recorded  in  the  secretary's  office,  as  directed  by  the  ^SV^^ 
act  of  1785,  made  expressly  "  to  oblige  persons  interested  io  mar-  >^rv<^ 
riage  deeds  and  contracts,  to  record  the  same  in  the  secretary's  of-   Boatright 
fice  of  this  State."    There  is  no  distinction   made  between  con- 
tracls  made  io  difietent  parts  of  the  State,  nor  any  provision  rela- 
ting to  county  courts,  or  thd  transmission  of  memoriak  therefrom. 
The  act  of  1792,  declares  what  shall  be  the  constituent  requisite 
of  marriage  contracts,  deeds,  and  settlements,  made  or  entered  into 
after  the  first  of  June,  1708.    It  requires  that  schedules  of  per- 
sonal property  shall  accompany  such  deeds,  and  be  recorded  there- 
with ;  and  that  in  default  thereof,  such  deeds  and  marriage  agree- 
ments shall  be  void,  **  with  respect  to  and  against  creditors,  and 
bona  fide  purchasers  or  mortgagees." 

Not  a  word  is  said  in  this  act  to  draw  in  question  the  former  pro- 
▼isiona  of  the  act   of  1785,  touching  the  registry  of  deeds  at  fvU 
lengthy  in  the  secretary's  office:  but  .it  clearly  requires  all  subse- 
quent deeds  to  be  so  registered  in  that  office,  and  that,  in  default 
thereof,  such  deeds  and  contracts  shall  not  only  be  void  as  to  credi- 
tors, as  formerly,  but  also  in  respect  to,  and  against,  bona  fide  puf* 
chaaera  and  mortgagees." 
Oq  both  poipts  my  opinion  is  for  the  plaiotifis. 
Bat,  J.     1st.  Upon  the  first  point  in  this  case  I  am  very  plearly 
of  opinion,  that  the  marriage  settlement  is  good  and  valid,  although 
DO  tfuatees  are  named  in  the  deed.     A  case  was  mentioned  in  the 
coursa  of  the  argument,  between  Builard  and  Wife,  in  which  it  was 
said  the  court  of  equity  decreed  such  a  deed  a  good  one.     There 
could  be  no  doubt  but,  in  equity,  such  a  deed  would  be  held  as  bind- 
ing qn  the  parties.     And  that  court,  if  necessary,  would  compel  a 
special  performance  of  the  terms  of  the  deed.    I  hold  it,  however, 
equally  good  and  efficacious  in  a  court  of  law,  where  a  party  de- 
fends herself  under  such  a  deed. 

It  appears  to  me,  therefore,  that  this  deed  may  well  be  construed 
into  a  covenant  to  stand  seized  for  the  use  of  the  wife,  after  the 
buabandV  death.  Marriage  is  the  highest  consideration  known  in 
law.  Any  agreement,  therefore,  between  a  man  and  a  feme  tolct 
ID  consideration  of  an  intended  marriage  between  them  that  she 
shall  hold  property  to  her  sole  use,  after  his  death,  may,  and  ought 
to  be  .construed  into  such  a  covenant. 

It  is  laid  down  in  6  Bac.  09,  with  respect  to  consideration  of  mar- 
riage, that  a  man  may  stami  seized  to  the  use  of  his  wife,  and  the 
consideration  that  she  is  his  wife,  will  raise  a  good  estate  to  her  in 
U^Wm      Sid.  88.    And  no  precise  set  of  words  is  necessary  to  con- 
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(^^^"■'*>  Mitiite  such  a  covenant,  where  the  intent  can  be  collected.  And 
^^^^^^^^^  words  shall  be  so  construed,  that  such  deed  may  stand,  if  possible; 
B«tttrfght  ^  B<^^  iro<  The  peace  and  happiness  of  families  is  part  of  the 
^,^^.  nature  and  end  of  sovernment,  IBid,  97,  and  requires  such  m  cos- 
^'^^  .miction. 

The  case  referred  to  in  the  argument,  by  Mr.  Stabke,  the  coun. 
iel  for  defendant,  in  Ld.  Raym.  515,  is  a  very  strong  one :  but  not, 
in  my  opinron,.so  strong  as  the  one  under  consideration.  That  Was 
a  case  where  a  feme  tole  took  a  bond  from  the  man  she  intended 
to  marry»  conditioned  for  the  payment  of  £1,000  sterling,  in  caM 
she  survived  him,  which  was  held  good  after  his  death.  Here  is  a 
specific  agreement,  that  in  consideration  of  marriage,  the  negroes 
ID  question  should  be  the  wife's  absolutely,  in  case  she  sofvtved  Kin. 

In  the  case  referred  to,  as  in  this  case,  it  was  contended  that  the 
ttariiage  was  an  extinguishment  of  the  contract.  But  the  ceort 
determined  otherwise.  It  was  there  admitted,  that  by  the  intenHir« 
yiage,  all  contracts  for  debts  due  in  presently  or  in  ftOurio^  or  upon 
«  contingency  which  may  become  due  during  coverture,  are  ex- 
linct ;  because  the  husband  and  wife  are  but  one  person  in  law : 
so  that  there  is  no  debtor  and  debtee.  The  debt  woald  in  sueli 
case  become  extinct.  But  where  material  rights  are  created^  as 
well  as  an  obUgatitm  to  pay  money ^  the  conrt  was  of  opinion  that 
they  might  subsist  together  by  the  rides  of  law  ;  for  that  the  law 
does  not  love  that  rights  should  be  destroyed,  but  that  they  shodd 
be  supported  and  maintained.    Ld.  Raym.  510,  517. 

Now  in  this  case,  the  express  agreement  of  the  parties  created  a 
righif  and  sticA  a  right  as  is  perfectly  consistent  with  the  rules  of 
marriage,  as  it  was  not  to  have  any  effect  till  after  the  hoslMuid's 
death,  which  took  place  some  time  after. 

It  was  also  further  laid  down  in  the  case  in  Ld.  Raym.  S18>  diat 
a  *  release,  or  pretended  extinguishment  by  the  operation  oC  law, 
wiH  never  destroy  the  provision  that  was  intended  for  the  wife,  by 
the  agreement  of  the  parties. 

The  same  doctrine  is  laid  down  in  12  Mod.  290, 1  Safic  255, 
and  in  Carth.  511,  for  it  would  be  hard,  indeed,  if  marriage  iJbsaH 
destroy  thai^  whereof  it  was  the  cause :  for  the  rule  is  modms  ei 
eonventio  vineent  legem^  and  law,  by  its  own  operation,  will  do  no 
wrong ;  and  since  it  would  be  a  great  wrong  to  defeat  the  wrfle  ef 
her  provision  made  before  marriage,  it  would,  indeed,  be  unnmtoral, 
as  well  as  unjust,  that  marriage  should  be  a  release  of  that  provi- 
sion by  reason  of  which,  and  in  consideration  of  which,  the  mar* 
riage  took  effect.    I  am,  therefore,  of  opinion,  that  the  deed  io  this 
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MM  waa  a  good  ooa  in  its  creatioD,  DQtwkhsUndiog  tbeie  am  im  ^^^?*^ 
trustees  named  in  it;  and  that  the  wife,  for  whose  benefit  it  was  ^^ 
made,  ought  to  enjoy  the  property  the  husband  intended  for  her  af- 
ter his  death. 

2,  The  second  point  is,  that  admktiog  it  to  be  good  between^  tbe 
jMrtieSy  and  all  claiming  under  them ;  yet  that  it  is  void  as  to  credip 
torsi  not  having  been  recorded  in  the  secretary's  office  in  Cbailes- 
ton,  as  the  act  requires.    In  order  to  form  a  correct  opinion  on  this 
part  of  the  case*  it  is  necessary  to  take  a  concise  view  of  this  StatAi 
previous  to  its  division  into  counties  in  the  year  1785.    Before  that 
time,  there  was  but  one  general  office  for  recording  of  deeds  in  Ca- 
rolina.   All  deeds  for  lands  or  negroes,  dcc.|  were  required  by  Ae 
then  existing  laws  to  be  recorded  either  in  the  register's  office,  or 
the  secretary's  office  in  Charleston,  according  to  the  nature  of  them. 
If  for  lands,  in  the  register  of  mesne  conveyance  office ;  if  for  ne- 
groes or  chattels,  in  the  secretary's  offi.ce  in  that  city ;  and  the  act 
for  preventing  double  conveyances,  declared  that  the  first  deed  re* 
corded  in  either,  according  to   their  nature,  should  have «  pre* 
iaronce- 

Nothing  is  said  about  marriage  settlements,  as  contradistinguisbed 
firam  other  deeds  for  lands,  or  negroes,  d^.,  in  any  of  oor  puUia 
acts,  from  the  year  1712  till  the  year  1785,  a  period  of  seventy* 
tbreo  years.  Then,  for  the  first  time  in  the  history  of  our  legisla- 
lioB,  we  hear  of  marriage  settlements. 

Tba  act  of  the  8th  of  March,  1785,  Pub.  Laws,  357,  after  recw 
ting  the  inconveniences  to  creditors  and  others,  of  keeping  mar* 
riag^a  contracts  in  the  hands  of  the  parties  without  recording,  de* 
dasw*  **  that  all  marriage  contracts  then  eiisting  shall  be  recorded, 
or  lodged  in  the  secretary's  office^  to  be  recorded  within  twelve 
oionthfl  thereafter.  And"  that  all  marriage  settlements  ihereqfier  Is 
te  entered  vUOf  shall  be  duly  proved  and  lodged  in  the  secretary's 
office  ^aforesaid,  to  be  recorded  within  three  months  after  the  ese^ 
cutioo  thereof ;  except  persons  making  such  settlements  oet  of  the 
6t«tet  who  shall  have  twelve  months  tp  record  thean ;  and  that  al 
marriage  settlements  not  so  recorded,  within  the  terms  above-man- 
tjoaedr  shall  be  deemed  fraudulent  as  against  creditors." 

Afterwards,  again,  in  the  same  month  and  year,  17th  of  Blareht 
178$,  the  county  court  act  passed,  dividing  the  State  into  counties 
and  eatablishing  courts  of  jurisdiction  in  each  county,  and  an  office 
fM"  owceidiag  deeds  fer  lands  within  them  respectively ;  and  the 
£arty^Mlh  oUiNse  of  the  act  declares  that  all  deeds  shall  be  recorded 
jsi  tAie  aaid  effiaesi  fi»r  lands  lyiog  withia  the  said  coaatisB,  withia 
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^SuT^  six  months  after  the^  execution.    And  ir  the  person  making  mdi 
v^rv'-v/  ^^  resides  in  any  other  State,  tl^en  within  twelye  months.     And 
Boatright   if  out  of  the  United  States,  then  within  two  years  ^fter  the  execa« 
Winirate    ^^^  ^^  ^^^  same.     If  not,  then  such  deeds  shall  he  only  good  be- 
•   tween  the  parties  themselves  ;  but  not  against  creditors  or  aubee* 
quent  purchasers.    In  this  clause  no  mention  is  made  of  marriage 
geUiementSf  or  negroes^  or  other  goods  and  chattels.    It  appears  to 
be  confined  to  lands  only,  yet  the  forty.seventh  clause  of  the  act 
seems  to  enlarge  the  operation  uf  the  act  on  this  subject,  and  to  in- 
clude the  whole.     The  words  of  the  latter   clause  are  these: 
*^  And  to  the  end  that  persons  who  are  inclined  to  lend  money  up« 
on  the  security  of  lands  or  negroes^  or  to  become  purchasers  thete- 
of,  may  more  easily  discover  whether  the  lands  or  sIbycb  offered  to 
be  sold  or  mortgaged,  be  free  from  incumbranees ;  Be  it  enacted, 
dec,  that  a  memorial  of  sales  and  conveyances,  mortgages,  amt. 
riage  eetUemenU,  deeds  of  trust,  whereby  any  land  or  slaeet,  the 
propehy  of  any  persons  residing  in  this  State,  is  charged, 
heredf  or  passed  from  one  to  another,  shall  be  registered  in  the 
cretary's  office,  in  books  to  be  kept  for  that  purpose ;  which 
morial  shall  contain  the  date  of  the  deed  or  conveyance,  the 
surnames  and  additions  of  the  parties  thereto,  the'consideratisa 
mentioned  therein,  the  luuds  conveyed,  settled  or  mortgaged,  and 
where  the  same  lies-;  and  the  number,  names  and  ages  of  the  skvea^ 
if  any  be  sold,  settled,  or  mortgaged.    And  the  clerks  of  all  aod 
every  of  the  county  courts  within  this  State,  are  required  twioe  in 
every  year,  in  the  months  of  January  and  June,  to  transmit  memo- 
rials of  all  such  deeds^  seUlements,  mortgages,  or  other  conveyan- 
ces, as  shall  have  been  proved  and  recorded  in  their  respeeiwa 
eouriSf  the  preceding  half  year,  to  the  secretary's  office,  to  belharo 
registered  as  aforesaid.*' 

These,  I  believe,  are  all  the  actp  and  clauses  of  acts,  relating  to 
^  the  recording  of  deeds  or  marriage  settlements,  which  have  been 
passed  in  this  State,  since  the  year  1712  ;  or,  at  least,  all  thai  are 
in  force.  From  all  which  I  infer,  that  if  no  other  act  had  passed 
upon  the  subject,  but  the  act  of  the  8th  of  March,  1785,  it  ivonid 
have  been  conclusive,  however  inconvenient  it  might  have  been  to 
the  citiaens  at  large.  They  must  have  submitted  to  it ;  and  nB 
marriage  settlements  must  have  been  recorded,  as  that  act  diieGtSt 
in  the  secretary's  office. 

But  the  45th  clause  of  the  county  court  act  of  the  17th  of  Mareli^ 
1785,  laid  a  broad  foundation  for  improvement  on  that  aotgeet,  bjr 
estaUishiog  an  office  for  regutering  deeds  and  eonvejanoee  tat  laodi^ 
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in  every  county  ia  the  State  ;  and  although  uothing  is  said  about  ^^^J**' 
marriage  setiiements^  eo  nomine,  in  that  clause,  yet  if  lands ^had  ,^^v«^ 
been  conveyed  in  trust  for  the  use  of  a  woman  offer  her  husband's  Bostright 
death,  I  see  no  legal  objection  to  the  validity  of  such  a  deed,  upon  ^' 
its  being  duly  proved  and  recorded  as  the  clause  directs,  any  more 
than  there  ivould  be  against,  mortgages  for  securing  the  payment  of 
money ;  for  a  deed  of  conveyance  for  lands,  is  the  nomen  general^ 
issimum  for  every  species  of  transfer  of  land  from  one  man  to  an- 
other, and  will  include  not  only  absolute  fee  simple  estates,  but 
also  ail  estates  upon  condition,  for  ]ives,'or  upon  trust,  or  for  yearSi 
dec.,  and  the  words  of  the  clause  refer  to  such  estates. 

As,  howover,  the  4oth  clause  of  that  act  might  not  seem  broad 
enough  to  include  marriage  settlements,  not  only  for  lands,  but  also 
for  negroes,  dbc,  the  47th  clause  goes  all  lengths,  and  appears  to 
me  to  be  fully  explanatory  of  the  intent  and  design  of  the  law  «iia« 
kers,  and  that  they  were  all  meant  ahd  intended  to  be  recorded  in 
the  different  offices  in  the  counties.     For  why  should  that  clause, 
in  order  to  encourage  persons  to  lend  money,  and  to  enable  them 
to  find  out  whether  there  were  any  incumbrances  on  lands  and  ne« 
groes,  direct  and  enjoin  that  memorials  or  transcripts  from  the  re- 
eords  in  the  different  register's  offices  of  the  several  counties,  should 
be  made  out  and  prepared,  of  all  sales,  conveyances,  mortgag^Sv 
marriage  settlements,  and  deeds  of  trust,  both  of  lands  and  negroesy 
and  sent  down  twice  a  year  to  the  secretary's  office,  to  be  regis- 
tered in  books  to  be  kept  for  that  purpose  there ;  unless  it  bad  been 
Intended  that  all  such  deeds,  mortgages,  and  marriage  settlemeote 
should  have  been  previously  recorded  in  the  county  register's  officet 
Surely  it  would  have  been  a  vain  and  an  idle  thing  to  have  required 
it,  if  it  bad  not  been  the  intention  of  the  legislature,  that  all  these 
offices  should  be  open,  and  free  to  all  the  citizens  residing  in  the 
counties,  openly  and  freely  to  record  all  those  instruments  above 
enumerated.    The  two  clauses  would  have  been  opposed  to,  and 
at   war  with  each  other,  on  a  contrary  supposition.     But  if  the 
view  I  have  taken  of  them  be  correct,  then  the  whole  will  be  con* 
sistent,   and  both  the  clauses  will  stand  together  and  correspond 
with  each  other. 

I  confess  that  these  clauses  might  have  been  penned  with  more 
accuracy  and  precision ;  or  they  might  have  been  thrown  into  one 
clause  ns  relating  to  the  same  subject.  But  one  part  of  the  statute 
must  be  so  construed  by  another,  that  the  whole  may,  if  possible^ 
stand,  ut  re$  magii  vdliat  quam  pereai.  It  is  a  duty  incumbent  on 
the  ooort  to  give  such  a  construction  on  the  wholoi  as  was  most 
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I  ^srT^'  consistent  with  the  ends  and  designs  of  the  law  makers ;  and  that, 

in  my  opioion,  was  to  allow  marriage  settlements,  as  well  aa  all 
other  deeds  of  conveyance  whatever,  to  be  recorded  in  any  of  the 
counties  where  the  parties  reside.  Indeed,  this  seems  to  have  beea 
the  general  construction  given  to  the  clauses  of  the  act  in  questioo, 
ever  since  the  (rstablishment  of  the  county  court  system,  a  period  of 
thirty  years  •  a  length  of  time  sufficient  of  itself  to  have  constituted 
a  part  of  the  .common  law  of  the  land,  even  if  the  act  had  bean 
silent  on  that  subject ;  because,  so  long  an  acquieaceoce  oyincea  the 
wisdom  and  salutary  nature  of  such  a  regulation,  when  no  one  pos- 
sible inconvenience  can  arise  by  an  adherence  to  it.  Numberlesi 
and  great. evils  would  arise  from  a  contrary  coostnictioa.  If  this 
point  were,  therefore,  doubtful  under  the  47th  clause  of  the  act,  it 
would  be  the  duty  of  the  court  to  throw  its  weight  into  the  acale  of 
general  convenience.  I  admit,  that  arguments  ab  incenoenseaft^ 
ought  to  have  little  weight  against  positive  law  ;  but,  in  all  doubtful 
cases,  or  where  the  scales  are  nearly  equipoised,  there  tbej  may, 
and  ought  to  prevail,  for  the  general  beneit  of  the  coapupunity,  I 
I  have  given  this  case  the  nM>st  serious  consideration  in  my  powec^ 
and  am  in  favor  of  the  motion  on  both  grounds.  1.  Tbat  Ibe  dead 
is  a  good  and  valid  one  in  law.  2.  That  it  has  beea  weU  and  dalj 
recorded. 


CONSTITUTIONAL  COURT,  COLUMBIA,  NOV.,  1814. 

Louisa  Rosb,  et  aZ.,  co-heiress  of  ALEXAin^ER  Rosa,  decessadt  w. 

William  Damibl. 

No  one  can  take  advantage  of  ialaney,  but  the  iaiant  himself. 

An  infant  has  five  fidl  yean  allelr  his  title  to  bad  accraaa,  witkiii  wluah  fta 

faring  his  aetioD,  notwithstanding  the  statute  of  limitatiom  htd  «an^ 

menced  to  run  in  the  time  of  the  ancestor,  under  whom  ha  daioMidliy 

descent. 
AUhoagh  the  statnte  of  limitations  has  commenced  its  comse  againat  tte 

ancestor,  it  is  arrested  by  his  death. 

Trespass  to  try  title  to  land.    Verdict  for  deGMsdant.    M 
a  new  trial,  on  the  ground  of  misdireeliaQ  af  the 
before  whom  the  case  was  tried.  ^ 
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The  title  in  this  case  to  the  )and  in  question  wae  very  clearly  ^^SV''^' 
brought  down  to  the  plaintiff's  father,  Alexander  Rose,  who  died 
intestate  in  ^ihe  year  1801.    For  the  defendant,  however,  two 
fToands  of  defence  were  taken. 

]«  That  a  Mrs.  Brown,  who,  together  with  her  husband,  had 
conveyed  this  land  to  Mr.  Rose  in  his  life  time,  was  a  minor  at  the 
time  she  joined  her  husband  in  the  conveyance. 

2.  That  the  statute  of  Itmitatioo,  which  had  begun  to  run  in  the 
lifii  time  of  old  Mr.  Rose,  continued  to  run  on  until  it  became  a  bar 
to  this  aetioTi ;  notwithstanding  the  infancy  of  one  or  two  of  the 
co>heire8se8  at  the  time  of  the  death  of  their  father. 

Upon  the  first  ground,  the  presiding  judge  was  of  opinion,  and 
so  chfti^ged  the  jury,  that  no  person  could  disavow  the  act  of  Mrs. 
Brawvy  or  take  advantage  of  her  infaney,  but  some  one  cfaimtng 
vnder  her :  no  tlitrd  person,  or  stranger,  bad  a  right  to  uvail  him« 
isif  t>f  it.  But  on  the  second  ground,  the  judge  held,  and  so 
charged  tlie  jniy,  that  as  the  statute  of  limitatioB  had  begun  to  ruQ 
in  the  life  time  of  old  Mr.  Rose,  it  continued  to  run  on  against  the 
present  plaintiffs,  notwithstanding  there  were  minors  among  them, 
nntii  iKieir  right  of  action  was  barred.  Upon  which,  the  jury  found 
a  verdict  for  defendant. 

Tfafis  wtm  a  motion  for  a  new  trial  on  the  behalf  of  die  plaintifb 
ia  the  scfidn. 

It  was  argued  by  Mr.  Hookeb,  and  Mr.  EoATf,for  the  plaintiflls, 
and  by  Mr.  Stabk,  and  Mr.  Gist,  for  defendant. 

Mr.  Stabk,  in  opposition  to  the  motion,  ctmtended,  1.  That  there 

Was  no  vridence  in  this  case  that  Mrs.  Crown  ever  relinquished  her 

idheril«iice,  before  a  judge,  or  other  person  competent  to  take  such 

ivnvmeiation.    That  without  such  renunciation,  her  act  in  joining 

with  her  liusband  in  the  deed  of  conveyance,  was  a  void  act ;  and, 

cooeequenily,  the  iee  of  the  land  which  must  go  through  her,  as  she 

inbented  from  her  immediate  ancestor,  could  never  legally  vest  in 

old  Rose,  the  father  of  the  plaintiff.    That  she  was  proved  to  have 

been  -wan  tofont,  under  Hie  age  of  twenty«one  years,  at  the  date  of 

•  such  deed  ;  therefore,  whether  her  act  be  considered  as  that  of  an 

infant,  orr  the  act  of  a  married  woman,  without  the  formality  of  a 

motinciation  of  her  inheritance  in  either  case,  it  is  a  mere  nullity. 

In  aopport  of  this  doctrine,  he  relied  on  Salk.  712.     8  Burr.  1794, 

and  1801.     8  Mod.  810.     1  Ld.  Raym.  815. 

S.  T^at  if  lihe  court  should  be  against  him  on  the  first  ground, 
tfaai  of  -infimcy  and  coTerture,'the  statute  of  limitations  would  bear 
him  out*     fie  then  hid  it  down,  that  if  the  original  owner  is  out  of 
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^^£V''^'  poisenioD  for  fSve  yean,  he  is  foreyer  barred  from  bringiog  bis  ae« 
Uon ;  DO  matter  whether  the  possessor,  or  possessors,  or  any  of 
theroi  gain  a  legal  title  or  not,  it  is  gone  from  him*  la  this  case 
he  admitted,  that  although  John  Hamptuo,  io  his  life  time,  got  a 
yoaoger  grant  for  this  land,  and,  although  several  persons  had  lived 
CD  it|  yet  DO  one  possessed  it  long  enough  to  gain  a  possessoiy  tiik, 
until  Jesse  Arthur  entered  in  1798,  under  Wade  Hamptoo,  who 
bad  purchased  it  fropa  his  brother,  John  Hampton. 

It  was  immaterial,  he  said,  who  gained  the  right  by  posseaaioD  } 
the  old  grantee  had  lost  it,  and  so  had  those  claiming  under  him,  by 
Dot  bringing  their  action  within  five  years.  Old  Rose  lost  bis  re* 
ttedy  by  not  bringing  his  action  in  his  life  time,  and  U  descended  to 
his  representatives,  clogged  with  this  incumbrance  of  the  statute  of 
limitations,  which,  like  a  mortgage,  had  attached  itself  to  the  inheri- 
tance before  his  death ;  relied  upon  1  Burr*  110,  where  ft  is  said 
the  lessor  of  plaintiOf  must  shew  he  had  a  right  to  enter^  by  proeing 
a  possession  within ,  twenty  years,  or  accounting  for  the  want  of  it, 
under  some  of  the  exceptions  in  the  statute.  Twenty  years  adverse 
possession  is  a  positive  title  to  defendant :  it  is  not  a  bar  to  the  ac- 
tion, or  remedy  of  the  plaintiff  only,  but  takes  away  his  right  of 
possession.  See  also  Runn.  58.  The  ground,  however,  on  which 
be  principally  relied,  was,  that  when  the  sldttUe  once  begins  to  mx, 
it  shall  continue  to  run  on,  notwithstanding  any  disabiUiieSf  as  ia« 
fancy^  coverture^  or  the  like. 

In  this  case,  he  contended  the  statute  began  to  run  in  old  Roae'a 
life  tim^  to  wit,  in  1798,  when  Jesse  Arthur  entered.     Rose  died 
in  1601,  after  the  statute  had  run  on  about  three   years  out  of  tbe 
five  years.    That  when  the  statute  once  begins  to  run,  nothing  shall 
atop  it  till  it  runs  out,  was,  he  contended,  the  doctrine  in  Eoglandt 
on  the  construction  of  the  statute  of  limitations.    It  was  so,  too 
in  New  York,  and  ii^  North  Carolina  ;  and  no  good  reason  could 
be  aasigoed  why  the  same  rule  of  construction  should  not  be  givea 
to  the  act  of  limitation  in  South  Carolina. 

Runn.  61,  says,  '<  In  genera],  where  the  statutes  of  linnitatioa 
begin  to  run,  they  go  on,  notwithstanding  infancy,  marriage,  insa. 
oity,^  die.  4  T.  R.  800.  •'  No  subsequent  disability  caa  prevent 
any  of  the  statutes  from  running  out.*'  Hard.. Rep.  881.  Johoa. 
N.  Y.  R.  175,  and  1  Heyw.  321,  were  quoted,  and  reliod  od  to 
Ibe  same  point. 

Mr.  Gist  followed  Mr.  Starke,  od  the  same  aide,  and  went 
over  Dearly  the  same  ground,  as  to  the  commencement  of  the  ope* 
ration  of  the  statute,  and  its  running  on,  notwithstaading   any  aab- 
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BequeDt  diMbiiilies,  A^o.    He  argued  that  there  could  be  no  doubt  ^'^g^l^' 
but  this  was  the  oonatruciioa  given  to  the  etatole  of  fines  in  England ; 
and  it  was  the  sound  pphcy  of  this  country  to  give  the  same  con- 
struGtion  to  our  act  of  limitation.    Quoted  Piowdeni  868.    Co. 
Litt.  346,  a.  259.     IB.  C.  lOe. 

To  these  arguments,  on  the  pert  of  tbe  defeodant,  it  was  argued 

by  Mr.  Hooker  aod  Mr.  Eoan  in -reply  :  That  the  construction  of 

the  statutes  of  limitation  in  every  State,  must  be  governed  by  the 

terms  of  the  acts  themselves,  and  the  provisions  contained  in  them. 

The  rules  which  govern  in  England  and  some  of  our  sister  StateSf 

may  answer  in  those  countries,  but  are  totally  irreconciieable  with 

the  terms  of  our  acts.    Our  acts  must  be  talcen  and  considered  by 

themselves,  unconnected  with  any  others.    The  true  construction 

of  them  must  be  drawn  from  the  acts  themselves,  and  the  provisions 

contained  in  them.    We  have  nothing  to  do  with  the  statute  of  fines, 

or  nun-claims,  or  any  of  the  acts  so  OMich  dwelt  upon  by  the  coun« 

sel  for  the  defendant ;  who  have  endeavored  to  withdraw  the  atteh* 

tion  of  the  court  fVom  the  true  principles  of  our  own  act  of  limi* 

tations. 

The  professed  object  of  our  act  of  limitations,  was  to  quiet  the 
iDhabitanta  in  the  possession  of  lands.    The  preamble  to  the  act  de« 
dares  it*  and  the  seoond  clause  enacts,  that  all  persons  to  whom  any 
right  or  title  to  lands  shall  descend  or  come,  who  do  not  prosecute 
their  actions  within  five  years  after  such  right  or  title  accrued,  ^hall 
be  forever  aftorwards  debarred  and  esduded.    Excepting,  how- 
ever, any  person  beyond  sea^  or  out  of  the  province ;  feme  covert, 
or  infant  under  age^  who  shall  be  allowed  two  years  after   they 
come  of  age  to  prosecute  their  claims,  and  if  beyond  sea,  three 
years. 

They  observed  that  the  words  of  this  proviso  were  clear  and  ez« 

plicit ;  there  was  no  ambiguity  or  uncertainty  in  them.     Here  was 

a  clear  and  plain  exception,  out  of  the  terms  of  the  act,  in  favor  of 

ail  inlaDts  under  tweuty*one  years  of  age,  to  whom  any  lands 

flhould  come  by  descent  or  otherwise ;  who  are  clearly  allowed  till 

tbey  come  of  age,  and  two  years  afterwards,  to  prosecute  their 

claiais  :   words,  they  observed,  could  not  be  clearer,  or  more  mani. 

feet,  than  the  words  in  this  proviso  are.     Indeed,  if  the  act  had  been 

silent,  the  common  law  would  have  protected  the  rights  of  infants. 

But  they  contended,  that  if  there  could  be  any  possible  doubt 

upon  the  construction  of  this  act,  and  the  unceasing  and  undevia- 

tiag  qusJity  aUributed  to  it,  the  act  of  1788  most  certainly  arrested 

this  rapidity  of  its  progress,  and  stopped  its  career. 

VOL.  in.  56 
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C^CMirt,  j^  i^ii^p  ^^  declares  that  the  operation  of  the  limiUtioQ  law 
of  1712«  ahali  be  suspeDded,  as  to  actioas  of  assumpsit,  trover  and 
detinue,  till  28th  March,  1790 ;  and  that  persons  under  age  shall 
he  allowed  five  years,  after  attaining  the  age  of  twenty.one  years, 
to  prosecute  their  rigkU  to  landSf  *^  any  thing  in  the  said  act  of  Z>e. 
eemboTf  1712,  fo  the  contrary  notwkkttanding.*'  If,  then,  the  act  of 
1712,  contained  in  it  any  thing  that  would  warrant  the  construction 
contended  for  by  the  defendant,  this  act  of  1788  put  an  end  to  the 
controversy.  It  would  be  contrary  to  the  true  intent  and  meaning 
of  the  act  of  1788. 

Bat,  J.  I  have  given  this  case  the  best  consideration  in  my 
power,  and  am  clearly  of  opinion,  that  there  should  be  a  new  trial* 
Indeed,  I  thought  the  great  and  leading  principle  of  this  case,  res* 
pecting  the  commencement  snd  running  on  of  the  statute  of  limita- 
tion, had  been  settled  in  Dyer  and  Dupont*s  case*  That  case,  how- 
ever,  was  submitted  to  the  judges  on  the  briefs  without  argument* 
This  case,  on  the  contrary,  has  been  very  fully  and  ably  argued  f 
and  I  am  glad  of  it^  as  it  will  put  the  law  on  that  subject  at  rest. 

From  the  manner  in  which  this  case  was  argued,  a  number  of 
points  were  made  by  the  defendant  in  support  of  the  ?erdict,  which 
were  not  mentioned  in  the  brief,  for  the  new  trial,  made  out  by  the 
plaintiff's  counsel,  and  some  of  them  well  worthy  of  consideration* 
1*  That  the  deed  from  Brown  and  Wife  to  Alexander  Rose,  the 
ancestor,  was  void,  she  being  under  age  at  the  time  of  the  ezecn- 
tion  of  it,  and  there  being  no  evidence  of  her  ever  having  renounced 
her  inheritance* 

2.  That^ where  a  man  is  out  of  possession  five  years  before  he 
brings  suit,  he  is  forever  barred :  no  matter  whether  the  possessor 
gains  a  title  by  possession  or  noU 

It  seems  to  be  necessary  to  get  rid  of  these  two  preliminary 
points,  before  the  principal  ground  is  discussed* 

1*  With  regard  to  the  validity  of  the  deed  from  Brown  and  Wife, 
to  Rose.  It  is  admitted  in  this  case,  that,  the  land  in  dispute  came 
to  Mrs.  Brown,  by  inheritance  or  descent,  and  that  the  fee  was  id 
her  at  the  time  of  her  intermarriage  with  Brown.  But  it  is  said 
she  was  under  age  at  the  time,  and  could  not  convey* 

It  is  a  very  clear  point  in  law,  that  an  infant  cannot  convey  a 
freehold  estate ;  as  a  general  position,  no  one  can  deny  it.  But  it 
is  equally  clear,  thai  if  a  woman  under  age  marries,  her  infancy  is 
merged  in  the  coverture,  her  civil  existence  is  from  that  moment  in- 
corporated with  her  husband,  and  all  her  rights  are  vested  in  him. 
The  law  gives  the  husband  absolute  power  of  disposing  of  all  her 
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personal  property  as  he  pleases ;  but  the  right  of  freehold  and  inhe-  ^^{^y^' 
ritanee  is  goveraed  by  other  rules.  10  Co.  42.  1  Bac.  470. 
Any  disposition  of  it  made  by  him  alone,  may  be  defeated  after  his 
deathi  for  he  has  only  a  life  estate  in  it.  In  England,  therefore,  in 
order  1o  bar  her  after  his  deaihf  and  her  heirSf  it  is  necessary  to 
sttfiera  fine  and  reco?ery  in  some  court  of  record;,  which  is  the 
common  mode  of  conveyance  in  that  country.  Cruise  on  Recove- 
ries, 30.     8  Bac.  230. 

In  this  country,  however,  fines  and  recoveries  have  never  been 
in  use ;  and  a  much  shorter  mode  is  established  by  the  29th  sectiofli 
of  the  old  quit^rent  law,  page  132  Pub.  Laws*  which  recognizes 
the  common  mode  of  conveying  away  estates  here,  by  the  wife 
joining  wUh  the  husband  in  the  conveyance  of  lands^  and  after- 
wards renouncing  her  rights  of  inheriianee  or  dower  before  a  judge^ 
or  some  other  person  duly  appointed  Jor  that  purpose*  This 
mode  is  declared  to  be  as  efiectual  and  valid  in  law,  to  all  intents 
and  purposes  whatever,  as  any  fine,  passed  in  due  form  of  law  in 
his  majesty's  court  of  pleas  at  Westminster,  for  cooveying  land  in 
Great  Britain. 

From  this  I  infer  two  things.  1.  That  the  wife  must  consent  to 
and  join  with  her  husband  in  such  conveyance,  in  order  to  pass  the 
fee  :  and  2.  She  must  afterwards  renounce  her  right  of  infaeritancet 
to  bar  her  and  her  heirn  after  the  husband's  death.  The  first  is 
prima  fade  evidence  of  the  voluntary  assent  of  the  wife  to  the 
passing  of  the  fee ;  and  the  second  is  conclusive  against  her  and 
her  heirs  forever.  But,  however,  she  may  neglect  or  omit  to  make 
such  renunciation,  one  thing  is  very  certain,  that  she  can  take  no 
advantage  of  it  during  the  husband's  life ;  nor  any  other  person  but 
herself,  or  her  heirs,  or  some  one  claiming  under  her,  after  his  death. 
The  deed,  therefore,  in  the  present  case,  stands  unimpeached  as  to 
the  defendant  in  this  action ;  he  has  no  right  to  call  it  in  question. 

2.  The  next  point,  whether  a  man  who  has  not.  been  in  posses- 
sion of  lands  for  five  years,  before  he  brings  his  suit,  is  barred  or 
not :  is  one  which  I  do  not  recollect  to  have  been  on  any  occasion^ 
before  the  present,  brooght  before  this  court.  But  if  this  doctrine 
should  be  established  in  this  country,  it  would  amount  to  a  forfeiture 
of  nine  tenths  of  the  land  in  South  Carolina.  It  is  evident  to  every 
man  of  common  observation,  that  the  wood  lands  in  our  country 
are  not  susceptible  of  possession,  till  actual  settlement  and  cultiva* 
tion  is  made  on  them ;  and  when  it  is  considered  how  large  a  por. 
tion  of  them  are  in  this  condition,  it  is  easy  to  feresee  the  ruinous 
conseqiaences  of  such  a  pirinciple. 
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^S^^*  The  right  of  ootry,  or  right  of  postession,  is  aH  that  is  necessarf 
in  this  country ;  and>  therefore,  a  good  title  to  lands  has  ever  been 
held  soffideot  to  maintain  trespass  or  ejectment,  whether  the  owner 
has  erer  had  actual  possession  or  not.  And  upon  this  principle  it 
has  often  been  determined  that  a  grantee,  or  those  claiming  under 
him  from  the  lards  proprietors,  may  maintain  this  action,  though  no 
actual  entry  was  ever  made  by  him  into,  or  upon  the  lands  since 
that  time.  Until  actual  entry  be  made  by  an  intruder,  there  is  no 
one  to  dispute  the  title.  When  that  happens,  and  not  till  Uien,  the 
plaimiff  is  bound  to  bring  his  action  within  five  years  against  such 
intruder ;  atherwise,  his  right  of  action  as  against  IkM  posseastsit* 
will  be  barred. 

And  this  is  the  true  construction  of  our  limitatioii  act,  that  where, 
ver  there  U  dn  ach^erse  possesnon  by  an  intruder,  the  action  UDat 
be  within  five  years  against  him.  As  where  there  is  no  adverse 
possession*  no  entry  or  action  can  be  necessary  ;  but  if  eren  a  con- 
structive  possession,  or  entry  in  or  upon  such  lands  were  neoessaryv 
I  and  of  opinion  that  the  payment  of  taxes,  and  the  annuat  returns 
of  them,  would,  and  ought  to  be  deemed  sufficient  for  that  pnipoaa. 
This  kind  of  constructive  possession  of  lands  has  been  faeM  soffi- 
cient  to  accompany  an  ancient  deed,  «nd  to  bring  it  witblci  the  leW 
ef  evidence  of  proving  itself. 

9.  I  come  now  to  consider  the  main  ground  in  this  oase  for  the 
ne^  trial :  namely,  Whether  in  case  the  statute  once  begiae  to  roBy 
any  thing  shall  stop  it  ftam  running  on,  till  it  is  acmap2eleftarf#(Ae 
acHon? 

Upon  thhi  point,  a  number  of  English  cases  have  been  produced, 
ato  well  as  some  from  our  sister  States ;  all  of  which  I  am  bound  to 
respect  from  the  great  legal  information  of  the  jadgeis,  who  have 
deKtered  their  opinions  in  them ;  and  I  am  very  fftr  from  beieg  eo 
prestimptuous  as  to  say  that  any  of  them  are  wrong;  bot  this  1 
think  I  may  say,  without  detracting  from  the  ineritB  of  their  deci. 
Iriohs,that  our  act  is  an  eteeption  from  all  those  referred  to  in  fi»» 
gland  6r  America,  and,  therefore,  that  their  determination  eaaMR 
apply  to  the  cage  now  before  us. 

Mr.  'Rose,  the  ancestor  of  the  plaintiST  in  this  case,  died  in  10M; 
aspd  tiie  present  defendant  entered  upda  the  Hnda  in  qttesliea,  m 
1791^.  So  that  lie  had  not  possension  mere  than  three  yei^ ; 
sequerrtly,  two  years  of  the  time  necessary  to  bar  the  ancestor, 
he  been  living,  trere  still  to  run.  Now  the  great  question  Is,  ^*  did 
his  death  stop  the  itacule  from  running  or  not?" 

It  is  admitted  that  two  or  three  of  his  ohildren  wen  IniMn  «l 
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the  time  of  his  death  ;  so  that  every  thing  id  this  case  mutt  depend  ^'*|gi4]^^ 
upon  th6  operation  of  law  ;  and  this  again  must  depend  Upon  the  \^f%/*^^ 
true  coiMtruction  of  oUr  limitation  act  itself  and  not  upon  the  con-      Hose 
struction   or  analogy  of  the  Enghsh  acts  of  limitatioin  nor  of  any     D^jiei, 
act  of  any  other  Slate  in  the  Union. 

The  words  in  our  act  of  limitation,  of  1712,  are  these  :  '*  If  any 

person  or  persons,  to  whom  any  right  or  title  to  lands,  tenenrionts, 

or  hereditaments  within  this  province,    shall  hereafter  descend  or 

eonUf  do  not  prosecute  the  same  within  five  years  aft«r  such  right 

and  title  accrued,  then  he  or  they,  and  all  claiming  under  him  or 

them,  shall  be  forever  barred  to  recover  the  same.     Excepting  any 

person  or  persons  beyond  seas^  or  out  of  the  Umks  of  Ms  province, 

femecoverif  or  imprisoned^  who  shall  be  allowed  seven  years  to  pro. 

secote  their  rights  and  title,  or  claim  to  lands,  dsc,  after  such  right 

and  title  acerued^  and  at  no  time  after  the  said  seven  years  :  And 

also  ezeepting,  any  person  or  persons  that  are  wider  the  age-  of 

twetUy^mte  years;  who  shall  be  allowed  to  prosecute  their  claims 

at  aay  time  within  two  years  aftcar  they  come  to  age»  and  if  -beyond 

seas,  three  years%"    <*  The  act  of  1768  further  enhiTges  the  time 

in  favor  of  infants  f  and  allows  jive  years  after  they  come  of  age,  to 

prosecute  their  rights  and  titles  to  lands.*' 

Herein  are  clear  exceptions,  out  ef  the  act  in  favor  of  infants, 

first  of  i^o  years,  and  then  of  five  years,  after  they  come  of  full 

age,  to  bring  their  suits.     The  words  in  the  eKceptlons  or  provi. 

Boa  of  tbese  acts  are  very  plain  and  easy  to  be  ufftderslood ;  there 

is  no  nncertainty  or  ambiguity  in  them.    From  the  moment  of  the 

death  of  an  ancestor,  lands  go  by  descent  to  the  heir  «t  law  of  the 

ancestor ;  and,  if  he  be  of  full  age  at  the  time  of  fais  deceased  nn^ 

cestor'a  death*  he  has  five  years  to  bring  his  suit,  before  the  act  will 

bur  him  of  his  rigbt  of  action.    If  be  be  an  infant'  under  age,  he 

has  five  years  after  he  arrives  at  full«ge  to  commenee  it.    The  true 

meaning  of  which  is,  that  if  the  heir  at  law  wwits  ooeday  ef  being 

of  full  age  at  bis  Ancestor^  death,  he  has  five  years  and  one  day  to 

bring  his  euit    If  on  theother  hand,  be  is  only  ene  dayold,  at  the 

time  of  the  death  of  his  aneestoT,  be  has  4weaty«ebe  years*  lacbing  one 

day,  and  five  yean  alter,  making  twenty-six  years,  all  bttt  one  day, 

to  bring  his  action.    This,  ininy  opinioe,  is  the  true  «nd  proper 

eeaetrciclioQ  of  our  <limitition  acts,  when  taiken  togetbev.    Now  to 

apply  the  fiiets  tn  this  case  9h  the  above  principles.    The  defendant 

entered  on  this  land  in  179d.    Mr,  Rose,  the  ancestor,  died  in 

ISOI  ;  no  title  had  -eccrued  to  die  defendant  al  the  time  oi  Mn 

iUMto^ft  death ;  filr  m  right  by  posbeaskNiv  does  not  acexae'till  tbe^st 
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^814^  momeDt  of  the  time  fixed  by  law.  It  is  an  entire  thiag,  and  miist 
be  complete  and  ended  before  it  is  consummated.  What  then  be* 
came  of  the  fee  of  the  land  on  Rose's  death  1  -Land  cannot  be  in 
abeyance ;  it  must  vest  somewhere  on  the  ancestor's  death,  and  if 
he  has  heirs,  the  law  carries  it  down  to  them.  It  was  at. this  mo* 
ment,  that  the  land  in  question,  to  make  use  of  the  language  of  the 
act,  did  «<  descend  and  come"  to  the  heirs  of  tho  deceased  Mr.  Rose. 
This  descent  found  them  infants,  under  tweoty-one  years  ef  age. 
A  new  estate  started  into  existence  by  the  death  of  their  fiilher, 
and,  from  that  period,  the  acts  gave  them  the  time  mentionedin  the 
exceptions  or  provisos,  to  commence  their  suits  lor  recovery  of 
their  rights,  which  time  is  not  yet  expired. 

As  to  the  operation  of  the  statute,  it  was  arrested  by  the  act  of 
God,  which,  like  a  flood,  swept  away  all  the  time  that  had  accrtied, 
or  had  run  on  against  Rose  in  his  life  time,  till  the  period  of  his 
death.  At  that  time  a  new  right  commenced,  and  the  time  required 
by  law  to  bar  that  new  right,  must  be  calculated  from  its  eommeoce- 
ment,  till  the  youngest  of  Mr.  Rose's  children  comes  of  age*  and 
five  years  after ;  for,  until  the  full  end  of  that  time,  their  right  of 
action  is  preseryed  to  them. 

No  laches  or  neglect  on  the  part  of  the  children  of  Mr.  Rose, 
can  be  imputed  to  them  since  his  death ;  for  it  is  a  well  known 
maxim  of  the  common  law,  that  laches  of  suit,  or  entry  into  landsy 
cannot  be  imputed  to  infants,  by  reason  of  their  not  understanding 
how  to  pursue  Iheir  rights.  Plowd.  863.  For  which  reason,  neU 
ther  the  policy  of  the  common  law,  nor  the  civil  law,  will  bar  them 
of  their  right,  till  they  arrive  at  sufficient  years  of  discretion ;  and 
the  set  also  secures  it  to  them. 

Minority  is  a  personal  privilege  allowed  to  an  infant,  by  opera- 
tion  of  law,  to  pursue  his  right ;  and  no  act  of  bis  own,  or  of  any 
other  person,  can  deprive  him  of  it,  till  he  comes  of  age.    Bui  if 
the  construction  of  law  contended  for,  were  allowed  to  tie  the  law 
of  the  land,  **  that  when  the  act  of  limitation  begins  to  run,  nothing 
shall  prevent  its  going  on  tiU  it  runs  out ;"  then  it  would  fottowt 
that  if  an  adverse  possessor  or  intruder  were  to  enter'  upon  lands 
otdy  one  day  before  the  ancestor's  death,  and  remain  on  it  for  five 
years  afterwards,  an  infant  child  might  be  deprived  of  bis  birth* 
right,  by  the  time  he  was  five  years  old,  by  this  adverse  possenaion 
only ;  a  doctrine  too  monstrous  to  ^  maintained  or  tolerated  in  ci* 
vil  society !    It  is  very  clear,  therefore,  that  the  statute  will  not  ma 
during  the  continuance  of  infiincy.     1  Will.  145.  2  Blac  Rep.  7S8. 

On  the  ugument,  the  ease  of  a  fine  was  quoted  firom  Plowd.  965^ 
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Drhere  it  is  said  that  a  fine  aod  noa-claim  for  five  years,  barred  the  ^^{^^^^ 
heirs  of  the  party  sufieriog  it,  from  the  recovery.  In  answer,  I 
have  to  observe,  that  a  fine  gives  a  complete  title.  It  has  a  legal 
commencement,  and,  therefore,  the  cl(|im  begins  to  run  from  the 
moment  it  is  suffered,  and  proclamatiou  made  of  it ;  whereas  in  the 
present  case,  the  right  by  possession  did  not  exist  till  the  last  mo- 
ment of  its  growth ;  and  in  the  meantime,  and  before  its  completion 
a  new  estate  was  created,  upon  which  a  privilege  intervened  in  fa- 
vor of  the  infants,  which  prevented  coBSummation  of  defendant's 
title  by  lapse  of  time. 

Upon  the  whole  of  this  case,  I  am  against  the  defendant  on  all 
the  grounds  made  on  both  sides  of  the  question,  and  am,  therefore 
of  opinion,  that  the  motion  should  be  granted. 

CoLcocK,  J.  The  only  point  in  this  case,  which  is  now  to  be 
delermmed«  is,  whether  the  statute  of  limitation,  having  began  to  run 
against  the  ancestor,  shall  continue  its  course  against  the  heirs,  they 
being  nainors. 

The  decision  of  this  question  must  depend  on  the  constnictioa 
of  our  own  act,  the  words  of  which  are  these  :  **If  any  person, 
or  persons,  to  whom  any  right  or  title  to  any  lands,  tenements,  or 
bereditaments,  within  this  province,  shall  hereafter  descend  or  come, 
do  not  prosecute  the  same,  within  five  years  after  such  rights  or  title 
accrued ;  that  then,  he  or  tbey,  and  all  claiming  under  him,  or  them, 
shall  be  forever  barred  from  recovering  the  ssme  :  Excepting  any 
persoDs  beyond  the  eeas^  or  out  of  the  limits  of  this  provinceffeme 
covert^  or  imprisoned^  who  shall  be  allowed  the  space  of  seven 
pearSf  to  prosecute  their  rights  or  claim  to  any  lands,  tenements,  or 
hereditaments,  in  this  province,  after  such  right  gr  title  accrued  to 
them,  or  any  of  them ;  and  at  no  time  after  the  said  seven  years  :— 
aod  also  excepting  any  person  or  persons  that  are  under  the  age  of 
twenty- one  years^  who  shall  prosecute  their  claims  at  any  time 
within  ttoo  years  after  they  come  to  age,  and  if  beyond  seas,  three 
years." 

I  think  it  cannot  be  doubted,  but  that  it  was  the  intention  of  the 

legislature  to  protect  the  rights  of  infants  during  their  minority ; 

they  being  incapable  of  doing  so  themselves.     With  this  view,  two 

yeare  are  given  after  they  come  of  age,  to  enable  them  to  ascertain 

what  their  rights  are ;  and,  when  ascertained,  to  prosecute  them. 

In  tb^  exception  which  relates  to  infants,  nothing  is  said  as  to  the 
accruing  of  the  right.  There  is  then  not  any  thing  in  the  clause  it. 
eelfff  oor  is  there  any  thing  in  any  part  of  the  act,  which  justifies 
the  idea  that  the  legislature  did  not  mean  to  protect  their  rights  to 
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^^i??"^'  landa  during  the  whole  of  their  minoritv,  even  il  the  act  had  began 

Joi4.  ... 

^       ^»_^^   to  run  ageunst  their  ancestors. 

liose  Let  U9  ^ee  what  are  the  consequences   which  would  result  from 

^\  the  doctrine  contended  for  by  the  defendant.  The  other  exception 
which  relates  to  persons  beyond  the  seas»  out  of  the  limits  of  the 
provincoy  a  f^ne  covert^  or  imprisoned,  gives  to  them  seven  years  to 
prosecute  their  suit,  after  the  action  accrues ;  which  of  course  is  to 
be  calculated  from  the  accruing  of  the  action.  But  if  an  infant 
should  not  have  a  guardian,  who  should  fortunately  discover  the 
trespasser  on  his  land,  and  commence  a  suit  in  his  behalf,  the  infant 
would  not  have  even  the  five  years  from  the  accruing  of  the  action ; 
for  the  tinoe  which  had  run  against  his  ancestor  would  be  deducted. 
»Tbis  would  be  but  the  mockery  of  protection. 

Again,  the  result  of  this  doctrine  is,  that  a*trespassof  a  few  days 
shall  pirevail  against  a  just  and  legal  estate,  cast  upon  an  infant 
heir.  I  say  a  trespass,  for  such  is  the  law  as  to  a  possession,  until 
it  be  matured  by  the  lapse  of  five  years.  Such  is  the  situation  of 
the  parlies,  plaintiff  and  defendant,  at  the  death  of  the  ancestor. 
It  is  said  the  doctrine  should  prevail,  because  the  infant  may  sue  by 
'  guardian.  But  what  does  this  amount  to  t  It  strikes  at  the  law  it« 
self,  but  it  is  no  argument  for  the  construction  contended  for.  The 
legislature  certainly  knew  that  infants  might  have  guardians,  and 
possibly,  vigilant  ones.  There  would,  according  to  this  argument, 
he  no  exception  in  their  favor ;  but  it  has  ever  been  an  object  of 
primary  importance  in  every  code  of  law,  to  protect  the  rights  of 
infants. 

Here  I  think  I  might,  with  propriety,  dismiss  the  case ;  but 
as  it  is  one  of  great  importance,  and  as  there  are  authorities 
which  seem  to  support  the  defendant,  I  think  it  my  duty  to  examioe 
them,  and  to  shew  that  the  reasons  which  governed  in  them,  cannot 
be  applied  Aere ;  and  that,  with  the  exception  of  the  North  Caro- 
lina cases,  they  are  in  fact  very  different. 

I  remark  in  the  first  place,  that  the  exceptions  in  favor  of  per- 
sons beyond  the  seas,  out  of  the  limits  of  the  State,  feme  coverte, 
or  imprisoned,  continued  only  for  seven  years.  If  the  disabiliiies 
continue  beyond  that  time,  they  are  neverthehsss  barred  ;  and  agun, 
that  it  is  the  object  of  the  law  to  protect  such  from  any  omey  but  not 
all,  of  the  disabilities  mentioned  in  the  act.  Now,  many  of  the 
cases  go  to  this,  that  when  the  statute  has  begun  to  run  agaiaal  A., 
it  shall  continue  its  course  against  A.,,  not  withstanding  any  other 
disability.  If  the  infant  neglect  to  commence  his  action  two  years 
after  he  come  of  age,  he  shall  be  barred.    To  Ibis,  there  can  be  no 
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objectiM ;  and  toeh  is  the  ease  of  Doe  ex  demise  of  Gount  Dor-  ^^ST"^ 

Dure  V.  Jooes»  4  T.  R.  p.  300,  it  arose  ander  the  statute  of  finas, 

which  glares  to  infants,  five  years  after  they  come  of  age  to  take 

their  actioo.    The  disability  of^iofaney  was  reraored  ia  February, 

1764,  and  the  lessor  of  the  plainti^  made  no  entry  to  avoid  the  fine, 

until  September,  1780.    The  five  years  had  ezpiredi  but  the  plain* 

tiff  having  been  imprisoned  during  that  time,  contended  that  he  was 

entitled  to  the  five  years,  clear  ol  all  the  disabilities  mentioned  in 

the  statute,  which  was  refused  by  the  eourt.    This  ease,  then,  does 

not  support  the  defendant.    The  nest  is  a  case  of  Peck  and  Findal, 

1  Johns,  p.  176,  in  which  justice  Kent  says,  the  general  rule  is, 

thai  when  >the  statute  of  limitations  once  begins  to  mo,  it  ooatioues 

to  ran,  notwithstanding  any  subsequent  disabilities.    But  let  us  see 

to  what  kind  of  action  this  doctrine  was  applied.    It  was  an  action 

brought  by  the  master  of  a  vessel  against  the  trustees  of  the  owner# 

who  had  absconded.     The  trustees  pleaded  the  statute  of  finrita- 

tiona,  and  the  court  allowed  it,  although  the  owner  was  absent,  the 

delit  being  due  before  be  absconded,  and  of  course  the  statute  hav. 

ing  begun  its  operation.    The  case  from  1  Strange,  p.  956,  is  on  a 

simple  contract  debt,  and  the  defendant  pleaded  the  statute  of  Mmi« 

tatians.     The  ludge  says,  when  the  six  years  are  once  begun,  the 

statute  runs  over  all  mesne  obstacles,  such  as  coverturci  and  t«. 

/oncy.     The  case  from  2  Henn.  and  Mumfbrd,  p.  806,  is  also  on  a 

personal  action,  and  the  judge  observes,  that  when  the  five  years 

iMire  once  commenced,  they  run  over  all  mesne  obstacles,  auch  as 

covarture,  infancy,  dbc.    The  next  case  is  Doe  ex  Deaoise  ef 

Oeorge  v.  Jepon,  6  East.  Rep.  p.  80.    This  case  is  so   different 

from  the  case  before  us,  that  I  do  not  suppose  that  any  mom  was 

intended  by  the  production  of  it,  than  to  shew  that  (he  case  ol" 

CouDt  Duroore  v.  Jones,  on  which  I  have  already  commented,  was 

considered  as  authority. 

*In  reviewing  these  cases,  I  find  that  there  is  not  one  of  tbeas  in 
point  {  that  is,  dtrecUff  so.  There  is  no  case  in  which  the  statute 
bad  begun  to  run  against  the  ancestor,  in  which  it  has  been  decided, 
Ibat  it  should  continue  its  course  against  the  infant  heir ;  though 
the  dictum  is  to  be  found  in  almost  all  of  them,  particularly  as  re* 
latea  to  the  statute  of  fines.  Bu%  admitting  that  this  construction 
baa  been  given  to  the  statute  of  fines,  and  the  statute  of  Jamee^  I 
do  net  conceive  (hat  it  follows  that  the  same  construction  should  be 
giTon  to  our  act ;  for,  as  I  before  remarked,  they  are  very  different. 
Wbesi  we  take  into  consideration  the  object,  as  well  as  the  language 
of  the  statute  of  fines,  the  construction  ia  easily  reconciled.    It 
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Ct^Camt,  was  a  mode  of  alienatioD,  adopted  by  the  legislature  of  that  day, 

^^_^_^^^  perhaps  it  would  be  more  proper  to  say  by  the  King^  in  order  to 

Rose      weaken  the  oTergrowu  power  of  the  nobles.    2  Blac.  p.  1818. 

j^^    There  was  a  saving  or  exception  in  favor,  first,  of  women  covert, 

not  parties  to  the  fine,  and  every  person  then  being  under  the  age 

of  twenty  .one  years,  in  prison,  out  of  the  realm,  and  not  of  whole 

mind.    To  have  extended  the  time  of  making  entry  to  avoid  the 

fine,  to  any  other  than  those  who  were  infants  at  the  time  of  the 

fine  levied,  would  have  in  a  great  measure  defeated  the  ot^t  of 

the  law ;  but  it  may  be  said  of  this  statute,  that  the  constroetioa  is 

eorrect  for  ita  lex  9cripta  ut. 

It  is  said  the  statute  of  James  is  more  analogous  to  our  ad  thaa 
the  Btati^te  of  fines,  and  has  received  the  same  constructioa  with 
our  act ;  and  some  cases  in  Runnington  are  produced. 

1  merely  remark,  that  the  question  before  us  is  only  incidentally 
mentioned  in  some  of  the  cases  i  and  that  the  doctrine  as  laid  down 
by  Runn.,  is  nothing  more  than  a  repetition  of  Lord  BUeobo* 
rough's  language  in  the  case  of  Doe  ex  Dem.  George  ▼•  Je8soo,6 
East,  p.  80. 

But  I  will  not  advert  to  what  I  conceive  to  be  the  most  important 
and  material  difierences  between  the  statute  of  James  and  oar  aet 
The  proviso  of  the  statute  of  James  is  as  follows :  **  Provided,  ne- 
Tertheless,  that  if  any  person,  or  persons,  that  is  or  shall  be  entitled 
to  such  writ,  or  hath  or  shall  have  such  right  or  title  of  entry,  be, 
or  shall  be  at  the  time  of  the  said  right  or  title,  Jirsif  descended, 
accrued,  come  or  fallen,  within  the  age  of  twenty-one  years,  dec'* 
Now  our  act  says,  <'  shall  hereafter  come,'*  without  the  word  /rsL 

The  statute  of  James  makes  provision  for  the  heir  of  the  person 
on  whom  the  descent  is  first  cast,  if  he  be  under  the  disability  ofio. 
fancy,  and  should  die  before  the  disability  is  removed  ;  and  gives 
him  ten  years  from  the  death  of  his  ancestor  to  bring  bis  actioo« 
The  statute  of  James  gives  twenty  years  to  all  persons,  and  to  the 
infant  on  whom  the  descent  is  first  cast  ten  years,  after  they  arrive 
at  age,  notwithstanding  the  twenty  have  expired  before  that  peiiod 
arrives.  Our  act  gives  five  years  to  all  persons,  and  to  every  nfiuDt 
on  whom  the  descent  may  be  cast,  two  years  after  he  arrives  atsge. 

Now,  the  construction,  which  is  said  to  have  been  given  to  the 
statute  of  James,  may  have  resulted  from  some  one^  or  all  of  these 
difierent  provisions,  or  from  them  in  connexion  with  some  otber 
laws  in  relation  to  the  same  subject,  or  from  all  these  in  connexioQ 
with  local  circumstances.  In  England,  twenty  years  are  givea  to 
prosecute  a  right  to  land ;  here,  only  five.    There,  it  is  difficult  to 
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obtain  possessioo  of  land  without  the  knowledge  of  the  true  owner ;  ^^^V''** 
here,  nothing  is  more  easy.    In  one  of  the  cases  from  North  Caro-  .,_^_-^_^ 
lioa,  by  way  of  shewing  the  impropriety  of  the   construction  coo-      Ron 
tended  for  by  the  plaintiflT,  an  extreme  case  is  put  of  one  dying  as        ^- 
soOB  as  he  Brrived  at  age,  •  and  leaving  an  infant,  dec.     Such  a 
node  of  argument  may  embarrass,  but  can  never  elucidate  a  sub* 
ject :  for  such  is  the  imperfection  of  human   natui^,  that  laws, 
which  in  their  general  operation,  are  most  salutary,  do,  in  some  in* 
dividual  instances,  appear  to  operate  unjustly. 

If  it  were  fair  to  decide  the  question  in  this  way,  I  would  ask, 

what  would  be  more  unjust  than  this?    A.  takes  possession  of  B's. 

land  to-day ;  to-morrow,  B.  dies.     The  infant  heir  of  B.  is  depri* 

ved  of  his  land  in  five  years,  although  neither  he  nor  bis  father 

knew  of  such  possession ;  yet,  such  would  be  the  case  according 

to  the  construction  contended  for  by  defendant.     Again,  who  would 

be  benefitted  by  this  construction  ?    Either  insolvent,  or  dishonest 

men  ;    for  he  must  be  insolvent  who  purchases  with  a  bad  title. 

And  he  who  takes  possession  of  another's  land  wkhout  any  title,  I 

think  may  be  considered  as  dishonest.    For  if  the  time  ever  was^ 

when  the  law  meant  to  encourage  such  acts,  as  it  was  said  one  of 

the  objects  of  our  acts  of  limitations,  was  in  this  way  to  encourage 

settlers,  which  I  do  not  believe  was  ever  the  case,  it  surely  is  now 

paased  away.     Upon  the  whole,  I  am  in  favor  of  the  motion. 

!•  Because  the  act  says,  where  the  right  or  title  to  land  within 
this  State,  shall  at  any  time  hereafter  descend  to  an  infant,  he  shall 
be  permitted  to  prosecute  his  rights  at  any  time  within  two  years 
after  he  arrives  at  age.  And  here  the  right  did  descend  while  the 
plaintiflTs  were  minors,  and  was  prosecuted  within  two  years  afler 
they  came  of  age.  I  say  tbe  rights  descended,  for  although  it  may 
have  been  impaired  by  defendant's  possession,  it  was  still  a  right ; 
the  title  was  in  them ;  as  was  before  observed,  the  defendant  was 
onlj  a  trespasser,  until  five  years  had  elapsed  ;  and  who  can  say  that 
the  plaintiff's  ancestor  paight  not  have  brought  suit  within  the  five 
years,  had  he  lived  ? 

2.  Because  it  appears  to  me  to  be  the  mockery  of  protection,  to 
say  to  an  infant,  •*  if  the  right  which  descends  to  you  be  impaired, 
you  shall  not  be  protected  in  it ;  but  if  one  enter  on  your  land  du- 
ring your  infancy,  you  shall  be  protected  until  two  years  afler  you 
arrive  at  age." 

Lastly,  When  I  consider  how  short  the  period  is  which  the  law 
requires  to  perfect  a  title  by  possession,  and  how  easily  possession 
may  be  obtained  here,  I  feel  no  inclination  to  strain  the  law  to  favor 
a  title  thus  obtained,  particularly  against  the  honest  claims  of  infants. 
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^^  CONSTITUTIONAL  COURT,  CHARLESTON,  JAN,,  1814. 
SimooB  Tbokas  Sibcons'  Executors,  v.  Williax  Hort. 

T. 
Hoil.  ' 

r  Mr.  H.  gave  a  note  to  Mr.  Simons,  the  plaintiff's  testator,  ibr  tbe  flomof 
9500,  for  the  accommodation  of  Mr.  Edward  Rutledge,  which  note 
indorsed  by  Mr.  Simons  for  the  purpose  of  raising  the  money  by 
counting  it  in  bank.  After  several  renewals,  the  note  having  been  dis- 
counted, Mr.  Hort  paid  9300  towards  discharging  it,  and  Mr.  S.  paid 
the  balance,  and  took  up  the  note.  In  an  action  brought  by  the  ezeca- 
tors  of  S.  to  recover  the  money  so  paid,  from  Hort,  as  so  math  manej 
pud  to  his  use,  the  defence  set  up  by  the  defendant  was,  that  the  note 
was  given  jointly  by  himself  and  Mr.  S.  for  the  accommodatioii  of  Mr. 
^  Rutledge,  and  that  he  ought  not  to  be  compelled  to  pay  more  than  he 
had  already  paid.  The  question  was,  whether  this  was  really  a  joint 
transaction,  or  whether  it  was  a  contract  of  Mr.  H.  only.  The  juiy 
having  found  a  verdict  for  plaintiff,  the  court  refused  to  grant  a  new  txial. 

This  was  an  action  brought  for  the  recovery  of  monies  paid  to 
the  use  of  the  defendant,  by  plaintiff's  testator.  The  note  of  the 
defendant,  t>ayable  to  plaintiff's  testator,  for  $500.  and  testimoDy  of 
payment  of  interest  on  notes,  of  which  this  was  a  renewal,  were 
given  in  evidence  by  the  plaintiff,  to  substantiate  his  demand.  Tbe 
defendant  offered  in  evidence,  the  following  documents  : 

<•  Received,  January  13th,  1800,  of  William  Hort,  his  note  of 
^  this  date,  for  $500,  payable  to  my  order,  and  for  discount  in  the  Na- 
tional Bank,  being  another  renewal,  for  a  sum  originally  borrowed 
in  August,  1798,  for  the  use  and  accommodation  of  the  honorable 
Edward  Rutledge,  and  at  his  request  continued  by  renewals  to  this 
day.    Thomas  Simons." 

<•  Received  Mr.  Hort^s  note,  dated  10th  March,  ISOO,  for  |500, 
to  renew  the  above.  Thomas  Simons."  **  Received  Mr.  Hori^s 
note,  of  5th  May,  1800,  for  $500,  to  renew  the  above.  Thomas 
Simons.'.'  "  Received  Mr.  Hort's  note,  of  3d  of  June,  1800,  for 
$500,  to  renew  the  above.  Thomas  Simons."  **  Received  Mr. 
Hort's  note,  of  25th  August,  1800,  for  $500,  to  renew  the  aboTe. 
Thomas  Simons."  <*  Received  Mr.  Hort's  note,  20th  October, 
1800,  for  9500,  to  renew  the  above.  Thomas  Simons."  Also, 
ote  of  29tb  December,  1800.  Thomas  Simons.  "  Received  Mr. 
Hort's  note,  23d  February,  1601,  to  renew  the  within.  Thomas 
Simons." 

*«  Received  Mr.  Hort's  notes  for  renewals,  dated  April  20tb, 
1801;    June  15,  1801  ;  August  10,  1801;    October  5,  1801  ; 
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November  28,  1801 ;  January  18, 1802 ;  March  15, 1802,  Thomas  ^^gjj^' 
Simons/' 

**  Received  of  Mr.  William  Hon,  three  hundred  dollars,  May  13, 
towards  taking  up  the  last  note.     Thomas  Simons." 

Whence  he  contended,  that  this  note  was  given  by  the  plaintiff's 
testator,  and  himself  jointly,  to  raise  money  for  the  use  of  Governor 
KutJedgre.     He  also  produced  his  check  in  favor  of  plaintiff's  tes- 
tator for  $300  more  than  his  portion  of  the  amount ;  and  the  testi* 
mony  of  the  principal  clerk  of  the  said  testator,  who  proved  that 
when  Simons  was  asked,  if  the  account  apparent  in  bis  books, 
which  was  for  the  present  cause  of  action,  should  be  made  out  and 
presented  for  payment,  he  replied,  Mr.  Hort,  the  defendant  owes 
me  DoCfaing.     It  was  also  proved  that  Mr.  Simons  purchased  pro« 
diice  of  Mr.  Hort,  knowing  it  to  be  his,  from  Mr.  Hort's  factor,  and 
never  proposed  any  discount ;  although,  as  was  also  proved,  the 
ciroamataBces  of  Mr.  Simons  were  much  embarrassed,  and  such  aa 
probably  would  have  induced  him  to  make  such  a  proposaL  ' 

The  judge  charged  the  jury,  that  the  ease  was  clearly  in  favor 
of  the  defendant,  and  the  defendant's  counsel  viewing  it  in  the  same 
light,  did  not  address  the  jivy»  but  they  found  for  the  plaintiffs. 
A  new  trial  is  now  moved  for  on  the  following  grounds. 

] .  That  the  uncontradicted  evidence  of  Mr.  Maine,  proved  that 
long  after  the  payment  of  the  money,  the  intestate  acknowledged 
and  declared  with  reference  to  the  very  demand  on  which  this  ac* 
tion  was  founded,  the  defendant  owed  him  nothing.  2.  That  the 
oature  of  the  engagement  was  an  engsgement  by  both  parties,  as  a 
aecuricy  for  Governor  Rutledge,  and,,  therefore,  they  were  liable 
jointly  and  equally.  8.  That  the  verdict  for  these,  and  other  rea- 
sons, was  contrary  to  law  end  evidence. 

Cboft,  and  Dratton,  for  plaintiff.  Chbves,  eo$ii^a*  . 
C01.00CK,  J.  I  should  not  be  disposed  to  disturb  the  verdict,  if 
there  were  any  evidence  on  which  it  could  be  fouoded ;  ibr  I  feel 
no  disposition  to  interfere  with  the  prerogative  of  the  jury,  in  de« 
ddiog  on  facts.  But  in  this  case,  »it  does  not  appear  to  me  thai 
there  was  any  evidence  to  warrant  the  verdict.  The  mere  produc* 
tioo  of  a  person's  note  is  not  sufficient  to  warrant  a  jury  to  find  a 
verdict  for  him  who  holds  it  The  nature  of  tbe  transaction,  and 
aU  the  circamstances  proved  by  the  plaintiff's  themselves,  shew 
that  the  note  was  a  joint  oee  of  the  phiintiff 's  testator  and  defend- 
ant ;  H  was  signed  by  the  defendant  only,  because  this  was  necea* 
sary  to  eomply  with  the  rules  of  the  bank.  Can  there  be  a  doubt 
bat  llial  it  was  an  acoomomdation  note  1  and,  if  so,  why  should  the 
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^^'siT^  defendant  pay  the  whole  ?    Does  -not  the  plaintiff's  testator  Aew 
^^p^^,„^  this,  by  charging  only  a  part  of  the  numerous  discounts  which  must 
Simons     hate  been  paid  on   it  ?     But  the  uncontradicted  evidence  of  Mr. 
^*         Maine,  who  said  that  the  testator,  in  his  life  tinr.e,  told  him  that  the 
account  should  not  be  made  out,  for  that  the  defendant  owed  him 
nothing,  is  certainly  conclusive,  when  taken  together  with  the  cir- 
cumstances which  go  to  shew  that  the  note  was  an  accommodatioii 
note*     I  cannot  but  think  it  a  verdict  against  a  evidencet  and  there- 
fore, I  am  in  favor  qt  granting  a  new  trial. 

NoTT,  J.  It  appears  that  Mr.  Hort  gave  a  note  to  Mr.  Simoosi 
plaintiff's  testator,  for  the  sum  of  five  hundred  dollars,  for  the  ac- 
commodation of  Mr.  Edward  Rutledge,  which  note  waa  eodoraad 
by  Jdr.  Simons,  for  the  purpose  of  discounting  at  the  bank,  in  order 
to  effect  the  object  for  which  it  was  originally  drawn.  After  sere- 
ral  renewals,  Mr.  Hort  paid  three  hundred  dollars  towards  dischar- 
ging it,  and  Mr.  Simons  paid  the  balance,  and  took  up  the  note. 
This  action  is  now  brought  by  the  executors  of  Mr.  Simons,  to  re- 
cover from  Mr.  Hort  the  money  so  paid,  as  so  much  paid  to  hia  use. 
The  defence  set  up  by  Mr.  Hort,  is,  that  the  note  was  given  jointly 
by  him  and  Mp.  Simons,  for  the  accommodation  of  Mr.  Rutledge^ 
and,  therefore,  he  ought  not  to  be  compelled  to  pay  more  than  he 
has  already  paid  ;  so  that  the  only  question  is,  whether  this  was 
really  a  joint  transaction,  or  whether  it  was  a  contract  ol  Hr. 
Hort  only.  The  evidence  has  been  submitted  to  a  jury,  and  a  ver- 
dict is  found  for  the  plaintiffs,  and  I  do  not  see  any  good  groande 
for  setting  that  verdict  aside.  The  legal  presumption  arising  from 
the  face  of  the  papers,  is  in  favor  of  the  plaintiffs.  Mr.  Hort'a 
note  would  not  have  been  discounted  at  the  bank  without  an  indor- 
aer.  The  presumption,  therefore,  is,  that  Mr.  Simons  endorsed  it 
for  the  accommodation  of  Mr.  Hort.  It  also  appears  that  Mr. 
Hort  has  paid  three  hindred  dollars,  which  is  expressed  in  a  re- 
ceipt produced  by  him,  to  be  so  much  towards  paying  off  the  noto. 
Now  it  is  not  to  be  presumed,  that  he  would  have  paid  three  ban- 
dred  dollars  towards  discharging  a  note  for  five  hundred  doUars,  of 
which  he  was  only  liable  to  pay  one  half.  On  the  other  band»  a 
witness  testifies,  that  at  one  time,  when  he  was  drawing  off  ac- 
counts  for  Mr.  Simons,  he  asked  him  if  he  should  make  out  Mr. 
Hort's  account ;  Mr.  Simons  replied,  he  had  no  accoact 
Mr.  Hort ;  that  Mr.  Hort  owed  him  nothing.  But  it  is  to  be 
served,  that  Mr.  Simons  was  a  merchant,  and  this  witness 
clerk  in  his  counting  house,  and  it  is  probable  he  alluded  to  his  book 
accounts,  when  he  said  Mr.  Hort  owed  him  nothing.    This  clsua 
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b  of  a  different  character,  although  a  memorandum  of  it  is  found  ^^SV^' 
io  bis  books ;  at  all  events,  it  was  a  proper  question  for  the  con- 
sideration of  a  jury,  and  I  am  of  opinion  their  verdict  ought  not  to 
be  disturbed. 

Smith,  J.    This  was  an  action  of  assumpsit,  founded  on  the  foK 

lowing  circumstances:  The  defendant,  to  accommodate  the  late 

governor  £•  Rutledge,  had  given  bis  note  to  the  plaintiff's  testator 

for  $500,  and  obtained  his  endorsement  to  give  it  a  currency  at  the 

bank.-    Many  renewak  were  had  in  the  same  way.     Mr.  Rutledge 

never  paid  the  money ;  and,  finally,  Mr.  Hort  paid  Mr.  Simons 

three   hundred  dollars,  and  Mr.   Simons  paid  the   balance,  and 

brought  auit,  by  his  executors,  to  recover  this  balance,  as  so  much 

.  money  paid  to  the  use  of  Mr.  Hort.     At  the  trial,  it  was  contended 

by  the  plaintiff's  counsel,  that  Simons  was  merely  an  indoraer,  at 

the  request  of  Mr.  Hort,  to  bring  his  note  within  the  banking  rules, 

and  that  he  had  no  part  in  the  accommodation  of  Mr*  Rutledge.    On 

the  part  of  the  defendant,  it  was  contended  that  Mr.  Simons  was 

equally  concerned  in  the  accommodation,  therefore,  ought  to  be  aa 

equal  loser ;  and  ought  not  to  recover  it  against  the  defendant.     But 

there  was  no  sort  of  proof  that  Simons  intended  to  join  in  the  ac« 

Goimnodation  any  further  than  he  had  done,  on  the  application  of 

Mr.  Hort  alone.    T^he  jury  found  a  verdict  for  plaintiffs ;  and  I 

can  see  no  reason  for  setting  it  aside.    I  am,  therefore,  against  the 

motion. 

Grimkb,  J.    This  was  an  action  brought  by  the  plaintiffs  against 

defendant  for  the  recovery  of  a  sum  of  money,  which  plaintiffs 

claimed  of  defendant  as  having  been  advanced  on  his  account* 

The  circumstances  were,  that  a  friend  of  plaintiff^'s  testator,  and 

the  defendant  being  in  want  of  money,  defendant  was  induced  to 

give  a  note  of  8600  ;  and  plaintiff's  testator,  who  was  director  of 

the  Branch  Bank,  to  indorse,  and  get  it  passed  by  the  Board.    This 

accommodation  note  had  been  given  previous  to  the  ISth  of  Janua* 

ry,  1800,  and  had  been  continued  by  renewals  to  the  15th  of  March, 

1802.      The  question  was,  whether  tiie  sum  borrowed,  was  to  be 

paid  by  the  drawer,  defendant,  and  indorser,  plaintiff's  testator, 

jointly  ;  or  by  the  drawer  alone.    It  appeared  in  evidence  produced 

by  the  defendant,  and  in  his  hand. writing,  that  plaintiff's  testator 

bad  signed  a  receipt  on  the  Idth  of  January,  1800,  in  these  words ; 

**  Received  of  Will'mm  Hort,  his  note  of  this  date  for  $500,  payable 

to  my  order,  and  for  discount  in  the  National  Bank,  being  another 

renewal  for  a  sum  or^nally  borrowed  in  August,  1708,  for  the  use 

and  accoounodation  of  the  honorable  Edward  Rutledge,  and  at  his 
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C9m.Cmart,  reqaesti  cootioued  by  reDowab  to  this  time.  Signed*  ThooM 
Simons."''  It  also  appeared  in  evidence,  that  the  last  receipt  far  re- 
newal was  dated  15th  of  March,  1802,  jtwo  days  previous  to  whicb, 
Mr,  Hort  had  paid  $300,  to^vard8  taking  op  this  note,  as  appeared 
by  a  receipt  written  by  himself.  The  defendant  also  proved  by  a 
Mr.  Maine*  who  was  a  clerk  to  plaintiff's  testator,  that  the  said 
Matnoi  when  making  out  n  number  of  accounts  for  Mr.  Simoos, 
asked  him,  if  he  should  draw  out  the  one  which  appeared  in  his 
books  against  the  defendant ;  to  which  he,  Simons,  replied,  thai  de- 
fendant owed  him  nothing.  It  was  also  in  evidence,  that  Simons 
bad  purchased  produce  beloaging  to  Mr.  Hort,  knowing  it  to  be  his, 
and  yet  proposed  no  discount,  ahhough  the  circumstances  of  Simons 
were  embarrassed,  and  thosie  of  defendant  very  good,  as  be  was  al- 
ways able  to  pay  whatever  debu  he  had  contracted,  with  much  con- 
venience to  himselfl  It  was  argued  on  this  evidence,  that  the  de- 
ceased was  equally  bound  to  pay  that  note  as  defendant ;  Ihal  be, 
Hort,  had  already  paid  his  proportion,  and  more  than  his  preportioB, 
as  appeared  by  the  payment  of  8300,  and  that  the  eTideoce  of 
Maine,  conErmed  the  nature  of  (his  transaction. 

Oq  the  other  hand,  it  was  contended,  that  Simons  was  not  oiigi- 
ginally  engaged  in  the  borrowing  of  the  money,  as  appeared  by  the 
f  rat  receipt  given  by  him,  dated  13th  January,  1800,  in  which  the 
nature  uf  the  transaction  was  expressed  ;  for  that  if  he,  Simons, 
had  been  originally  concerned  in  the  note,  he  would,  at  that  time* 
have  signed  no  other  receipt  than  such  a  one  as  was  produced  on 
the  trial ;  all  of  which  receipts,  subsequent  to  this  first,  only  ex- 
pressed, <<  Received  Mr.  Hort's  qote  for  renewal."    This  first  note 
then  difl*ering  so  materially  from  all  the  others,  proved  that  the  debt 
had  been  incurred  before  Slqions  had  become  aa  indorserfbr  the 
defendant.    It  was  also  uiged,  that  defendant  having  paid  mere  than 
one  half  of  the  note  to  Mr.  Simons,  was  a  sufficient  answer  to  that 
part  of  the  argument,  which  went  to  shew  that  the  debt  was  to  be 
equally  paid  between  them ;  as  Mr..  Hort,  who  was  a  man  very  cor- 
rect in  bttsioees,  never  would  have  overpaid  hb  propoitton,  at  lease 
without  taking  some  niiemoranduffi  in  writing  from   Simons,   hj 
which  he  eoold  prove,  that  having  paid  his  half,  be  was  net  sic- 
eountable  for  the  other  part ;  and  the  very  circomstances  giveo  ia 
proof  of  the  embarrassed  situation  of  Simons,  shewed   stioagly, 
that  the  payment  defendant  made  was  on  bis  own  account,  and  aot 
an  advance  for  Simons,  as  be  was  not  bound  to  make  any  advanoes 
for  him ;  and  that  he  certainly  would  not  have  done  ao^  wbea  hs 
knew  of  the  distresled  situation  of  Simons.   With  respect  lo 


IN  THE  STATE  0¥  SOOTH  CAROLINA.  «t 

tiot  ealliog  on  defendant  for  fnll  payment,  when  he^  hini8ell»  waa  in  ^g??*^ 
distressed  circumstances,  and  defendant  in  prosperous'  ones,  it  may 
be  attributed  to  the  certainty  of  his  being  able  hereafter  to  get  paid, 
wbeueTer  be  should  eventually  be  compelled  to  call  on  defendant ; 
and  that  he  was  indftced  to  forbear  pressing  defendant  for  payment, 
because  he  knew  it  was  payment  for  the  debt  of  another,  and  not 
bis  own  ;  and  that  whilst  he,  Simons,  was  not  obliged  to  pay  the 
amount  to  the  bank,  but  could  still  go  on  discounting  for  the  balance 
with  the  defendant,  he  was  under  no  necessity  to  press  the  defend* 
ant.    That  with  respect  to  the  testimony  of  Mr.  Maine,  there  must 
have  been  some  mistake,  some  misapprehension  between  the  parties. 
That  Mr.  Simons  being  a  factor,  or  agent,  and  knowing  the  de- 
fendant owed  him  nothing  on  that  account,  might  have  answered 
as  he  did,  referring  to  that  circumstance  alone,  and  not  to  the  nego* 
tiation  of  the  notes,  which  were  of  a  confidential  nature,  and  which 
he  did  not  mean  to  be  touched  but  by  himself.    It  appears,-  furtbeff 
from  the  brief,  which  the  judge  presiding  at  the  trial  has  reported 
as  correct,  that  the  counsel  for  the  defendant  considered  the  case  so 
clear  under  the  testimony  produced;  that  they  did  not  adiress  the 
jury ;  and  that  the  judge  who  tried  the  case,  viewed  it  in  the  same 
light,  amd  so  charged  the  jury.    But  the  jury,  consideriifg  al^tbe 
circumstances  of  the  case,  found  a  verdict  for  the  plaintiffii. 

It  is  evident  from  the  testimony  adduced  on  both  sides,  thartbts  Is 

not  one  of  those  very  clear  cases,  wherein  all  mankind  will  agree  at 

once  what  verdict  would  be  proper ;  but  it  seems  to  be  a  subject  pf  coo« 

aiderable difficulty,  and  which,  perhaps,  can  never  be  fully  explained. 

It  dees  not  appear  satisfactorily  to  my  mind,  from  the  evidence,  that 

Mr.  Simons  was  not  one  of  the  original  borrowers  of  this  money;  and 

there  is  nothing  in  the  evidence  afterwards,  which  goes  to  shew  that  he 

was  ever  consideted  by  defendant,  as  liable  for  the  one  half  of  the  debt. 

The  very  receipts  which  defendant  produced,  and  his  payment  of 

three  hundred  dollars,  which  is  more  than  one  half  of  the  sum  bor. 

rowed»  evinces  this.    With  respect'  to  Mr.  Maine*8  evidence,  he 

may  be  mistaken  ;  he  may  have  misunderstood  Siosons  in  his  reply 

to  him  ;  but  when  his  evidence  is  contrasted  with  that  of  the  receipt 

ID  Mr.  Simons*  book,  it  is*certain  more  credit  must  be  given  to  the 

book  than  to  Mr.  Maine's  testimony.     Maine  proves  that  a  money 

transaction  existed  between  these  individuals,  and  he  proves  also 

that  it  was  in  Simons'  books ;  the  receipts  of  Simons  and  de* 

fendant,  produced  at  the  trial,  corroborate  thefte  facts.     Which, 

theo,  is  likely  to  be  mistaken,  the  books  or  Mr,  Maine  ?    The  jury 

have  said  the  hitter.    In  a  case,  therefore,  where  there  is  evidence 

voii.  in.  56 
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^^1^'  on  both  ludes,  and  where  that  evidence  is  doubtful,  I  should  be  loth 

,_^^^P  to  disturb  the  verdict  of  the  jury ;  but,  particularlji  where  mj 

Ijiiifffitig   opmioDf  under  all  the  circumstances  of  the  case,  coincides  with  ibm 

Willisn.    ^^^^  ^^  ^^'^ '  cannot  see  that  injustice  has  been  done  thereby. 


CONSTITUTIONAL  COURT,  CHARLESTON,  JAN..  1S14. 
Thohas  UEimiNG's  Executors  v.  Rorebt  F.  Withers. 

In  case  of  eviction,  the  measure  of  damages  is  the  price  paid,  with  in* 
terest* 

tial  damage  cannot  be  recovered  for  a  breach  of  warranty. 


Action  on  bond* 

Richaboson,  for  the  motion.     Sikhonb,^  contra. 

Colcoce:,  J.     The  defendant  set  up  by  way  of  diseount,  a  defi- 
ciency of  the  land  which  was  the  consideMion  of  the  bond.  -  Both 
surveyors  agreed  that  a  small  stream,  anc|  the  adjoining  swamp,  for 
oAe  fourth  of  a  mile  in  length,  and  from  two  chains  to  four  and  a 
half  chains  in  width,  part  of  thesamo  land  warranted  to  defendant, 
was  taken  off  by  a  title  paramount  to  that  given  by  plaintiff  to  de* 
fondant    Upon  this  stream,  but  further  down,  it  was  proved  that 
the  defendant  had  built  a  saw.mill,  which  for  about  three  roooths  in 
the  year  would  yield  about  one  thousand  feet  per  day ;  lind  the  wit. 
■ess  agreed,  that  by  losing  the  slip  of  land  in  question,  the  produce 
tion  of  the  saw-mill  would  be  lessened  to  fibout  four  hundred  or  Bve 
hundred  feet  per  day,  because  the  head  of  water  would  be  much 
lessened  ;  the  defendant  being  unable  to  raise  the  mill  pond  ao  as 
\q  flow  the  water  back  upon  the  land  so  taken  off  by  the  paramount 
titie^    The  only  dispute,  therefore,  was,  what  was  to  be  alk>wed  in 
discount  for  this  piece  of  land.    For  the  defendant,  it  has  been  said« 
that  the  measure  of  damages  should  be  the  value  of  the  land,  eon- 
sidered  as  a  necessary  appendage  to  the  saw.miU,  which  had  been 
built  under  a  belief  that  the  title  of  the  plaintiff  was  good  for  the 
whole  extent  of  tiie  land  ^  and  that  it  was  of  no  consequence  who- 
ther  the  improvement,  that  is,  the  saw-mill,   was  directly  on  the 
land  or  not,  so  it  became  diminished  in  value  by  the  loss  of  the  said 
land,  and  not  merely  the  intrinsic  value  considered  without  ralation 
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to  the  taw.mtll,  which  had  been  erected  under  a  conHdent  belief  ^*|£j"' 
that  the  warranty  of.  the  whole  land  would  be  fulfilled.    But  the 
preaidiog  judge  charged  4he  jury,   *^  That  the  measure  of  the  de- 
fendant's discount  should  foe  the  intriostc  value  of  the  land  so  loett 
eooeidered  by  itself;    and  not  its  value  as  increased  by  the  saw. 
mill,  inasmuch  as  it  bad  not  been  erected  directly  upon  the  land  so 
lost  to  the  defendant,  unless  they  presumed  the  defendant,  at  the 
time  of  purchase,  had  intended  to  erect  such  a  saw-mill.    The  jury 
allowed  only  $125  discount,  and  the  motion  is  for  a  new  tfiaL     1. 
Because  the  judge  mistook  the  rule  of  law,  which  should  be  the 
true  measure  of  the  defendant's  discount.    2.  Because  the  verdict 
is  against  law  and  evidence,  particularly  in  not  giving  the  defendant 
the  damages  he  must  have  sustained  in  the  injury  done  to  bit  saw- 
mill, by  the  loss  of  the  land  taken  off,  though  not  erected  upon  the 
very  land  in  question. 

In  determining  this  question,  I  find  considerable  difficulty  arising 
from  the  diversity  of  opinion  which  has  existed  in  ancient,  as  wett 
as  modern  decisions,  on  this  subject.    In  looking  to  the  source  from 
whence  this  respoosibility  as  to  the  land  took  its  rise,  we  look  to 
the  old  common  law  doctrine  i  and  although  the  forms  of  law  have 
been  greatly  altered,  the  principles  still  remain.    How  was  land 
originally  held  7    Of  some  superior  lord,  who  warranted  to  the  te- 
nant ;  and,  if  he  were  evicted  by  a  title  paramount,  restored  him 
ether  land  of  equal  vakie,  called  bis  Escambium.     1  ReeveSf  448* 
But  after  the  statute  of  qtda  emplorei^  this  was  considered  a  mere 
personal  contract ;  and  an  express  clause  of  warranty  was  intro* 
ducedf  which  is  a  kind  of  covenant  real,  as  Blackstone  saysy  3d 
vol.  page  801,  and  in  Yiner's  Abridgment,  page  416  and  428. 
*•  Warranty,  if  land  be  improved  by  the  induitry  of  the  feoffeef  the 
plaintiff  in  warraniia  eharia  shall  recover  only  the  vdue  at  the 
time  of  donation.''    To  this  warranty  has  succeeded  the  personal 
contraets  usually  contained  in  deedsa    Now  the  question  is^  does 
any  other  and  greater  responsibility  arise  from  these  covenants,  than 
did  from  the  ancient  warranty  J    I  apprehend  none.     I  conceive 
that  the  introduction  of  a  covenant  of  seisin  was  only  intended  to 
give  the  grantee  a  speedy  remedy,  if  he  found  the  title  of  grantor 
was  defective ;  for  under  that  covenant,  he  might  sue  before  evic- 
tion, if  he  discovered  a  defect  in  the  title :  but  under  the  covenant 
for  quiet  enjoyment,  he  could  not. «  In  this  case,  the  deed  was  not 
produced,  and  therefore,  it  is  not  known  what  covenants  it  con* 
tAioed ;  but  I  consider  the  case  as  one  of  eviction,  when  if  the 
deed  contained  both,  both  would  be  broken. 
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CnbCoirri,  It  seems  difficolt  to  fiod  an  adjudged  case  lO  the  English  law 
y,^^,sy.^/  books,  since  the  year  books  of  SOth  Edward  IILi  14  B.  direcdy  io 
HemuDf  poinV  which  induces  me  to  believe  the  point  has  long  been  at  rest  ia 
w^AM.  England  ;  and  this  opinion  is  greatly  strengthened  by  many  anaki* 
gous  cases,  us  Speak  v.  Speak,  1  Veraon,  271,  and  Beaty  t.  Der* 
mor,  12  Mod.  Rep/520.  The  civil  law  rule  is  certainly  objection, 
able,  for  it  is  not  founded  on  any  principles  of  reason  or  justice ; 
and,  therefore,  cannot  assist  the  judgment  in  determining  on  the 
true  measure  of  damages.  It  is  said  that  if  a  man  is  deprived  of 
his  property,  he  ought  to  receive  its  value  at  the  time  of  such  depri. 
yation  ;  and,  therefore,  one  who  had  sold  without  a  title,  should  pay 
the  vahie  ai  the  time  of  eviction*  But  does  be  contract  to  do  so  f 
This  appears  to  oie  to  he  the  consideration.  What  is  the  contract? 
That  the  vendor  warrants  the  worth  of  property  so  much  as  it  is 
when  he  sells  it.  Not  that,  if  it  should  increase  in  value,  or  be 
improved  to  twenty  times  the  original  worth,  that  sum  shottld  be  re- 
imbursed on  eviction.  Who,  I  would  ask,  would  enter  into  sneh  a 
contract?  Who  would  venture  to  sell  under  such  responsibililyt 
But  what  in  tny  opinion  shews  the  fallacy  of  the  doctrine  contend- 
ed  for,  is,  that  the  rule  is  not  reciprocal.  If  the  grantor  ia  liable 
ibr  any  increase  of  value  which  may  exist  at  the  time  of  the  evie* 
tioD,  what  shall  he  be  liable  for,  if  the  value  be  diminished  ?  Sap* 
pose  a  valuable  rice  plantation  be  sold,  and  afterwards  inundated  bf 
the  sea,  and  the  dams  broken,  and  the  soil  washed  oflT,  and  then  the 
grantee  evicted,  what  shall  he  recover  1  What  he  paid,  or  the  va* 
lue  at  the  time  of  eviction  1  I  imagine  it  wotild  be  aaid  by  the 
grantee,  you  must  pay  me  what  I  gavcfor  it,  for  it  is  not  now  the 
thiog  you  sold  ;  nor  can  any  case  or  dictum  be  found,  to  sliow  thai 
he  could  be  liable  for  less  than  the  consideration  money  mentioned 
in  the  deed.  I  conceive  that  the  case  is  settled  by  the  case  of  Fktr* 
man  and  Elmore.  But  it  was  said  there  is  a  difference ;  I,  how* 
ever,  can  perceive  none  in  principle.  The  cases  of  Staats  v.  the 
Executors  of  Ten  Eyck,  3d  Caines,  page  111 ;  Pitcher  v.  living- 
ston,  4  Johns,  page  1 ;  Bender  v.  Fromberger,  4  Dal.  pagt  496; 
and  Lowther  v.  the  Commonwealth,  1  Hen.  and  Mum.  p.  901  ; 
all  confirm  the  rule  that  the  measure  of  damages  shall  be  the 
deration  money,  with  costs  and  interest.  Presuming  that  that 
the  sum  found  by  the  jury  in  this  case,  I  am  against  the  motioo 
for  a  new  trial. 

NoTT,  J.  The  only  question  submitted  to  the  court  io  this  casa» 
is,  whether  a  person,  in  an  action  of  covenant  on  a  general  war* 
ranty  of  title,  is  entitled  to  recover  the  value  of  beneficial  inpiovv- 
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raeotf  put  upoD  land,  from  which  be  hus  been  evicted  by  la  title  ^^14^^' 
parameunt.'    In  the  case  of  Furman  v.  E1inore»  it  was  determined  \^^s/^^ 
that  the  price  of  the  land  at  the  time  of  salet  and  not  at  the  time  of  Uenniiig 
eviction,  should  be  the  rule  or  measure  of  damages.     That  seems  to    \^itlien. 
be  admitted  on  all  sides  to  be  the  common  law  rule.     It  was  also  a 
principle  of  the  feudal  system.    The  feudal  investiture  created  a 
leciprocal  obligation  between  4be  lord  and  vassal,  to  wit :  on  the 
pait  of  the  lord,  that  in  consideration  of  the  services  he  received, 
he  would  defend  the  title  of  the  vassal ;  and  01^  the  part  of  the  vas- 
sal, that  he  would  render  the  services  due  to  the  lord.    Yet  this 
obligation  was  implied  by  law  and  not  created  by  any  express  words ; 
and  in  case  of  eviction,  the  lord  was  bound  to  give  other  lands  of 
equal  value ;  Co.  Litt.  865,  and  the  rule  of  damsge  was  the  price 
at  the  time  of  donation.    Reeve's  Hist.  Eng.  Law,  446.     Afler- 
warde,  when  express  warranties  were  introduced,  they  were  consi- 
dered of  the  same  import,  and  to  amount  to  a  feudal  contract.     GiK 
bert  on  Tenures,  124.    **  For  the  warranty  was  an  express  under- 
taking to' do  the  same  thing  as  the  feudal  lords  used  to  do  to  their 
tenants,  and  under  the  same  penalties.*'    Gilbert^s  Tenures.    And 
the  express  warranty  could  go  no  ftiAther  than  the  warranty  im- 
plied in  the  feudal  contract,  since  it  came  in  the  place  of  it.     Gil* 
bert'a  Tenures,  137.    In  most  of  the  American  courts,  as  far  as 
their  decisions  have  come  to  mylmowledge,  the  same  rule  has  ob- 
tained.    8  N.  Y.  T.  R.  113.     4  Johnson,  1.    4  Dallas,  441.     1 
Hen.  and  Hum.  202.    In  the  States  of  Massachusetts  and  Con- 
necticoty  a  different  rule  has  been  adopted,  but  they  both  admit  that 
they  have  departed  from  the  common  law.    If  then  tbe  decision  in 
the  CBBe  of  Furman  and  Elmore  is  agreeable  to  the  principles  of 
the  common  law,  it  would  seem  to  be  conclusive  in  this  case.    We 
can  only  look  to  the  value  at  the  time  of  the  sale ;  we  cannot  en. 
quire  what  has  been  done  since.    I  do  not  find  any  case  in  tbe  En- 
giiah  books,  embracing  this  question ;  but  the  case  of  Pitcher  v. 
I«iyiDg8ton,  4  Johns.  1,  is  directly  in  points    Judgb  Spencer,  who 
diaaented  from  the  rule  laid  down  by  the  other  judges,  bottomed  hie 
•pinion  on  the  particular  covenants  in  the  deed,  but  in  this  case,  that 
ground  does  not  exist    One  of  the  principal  reasons  why  the  im- 
proved tralue  cannot  be  recovered,  is  because  in  construing  a  cove- 
nantt  you  cannot  go  beyond  the  subject  matter  of  it.    The  land 
sdone  ia  the  subject  matter  of  the  covenant  in  this  ease,  and  not  the 
aubeequcnt  improveaients.    Besides,  reciprocity  is  thought  to  be  one 
of  the  beat  rules  by  which  to  test  the  correctness  of  anyiegal  prin- 
ciple ;  end  accordiDg  to  that,  if  you  take  int6  consideration  the  im- 
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Cim.Comt,  proved  value  at  the  time  of  eviction,  the  convene  ought  to  be  adop- 

.^^^^ ^  ted.     But,  I  believe,  the  diminished  value  has  never  been  made  the 

Henning   rule  by  the  common  or  civil  law.     Inconveniences  will  probably  be 

Y*        found  to  result  from  any  rule  that  can  be  laid  down,  and,  tiierefore» 

the  safest  way  is,  stare  de  cists.     Let  the  motion  be  discharged. 

Smith,  J.  This  principle  has  been  already  decided  m  the  case 
uf  Furman  v.  Elmore,  at  Columbia,  wherein  the  court  ivere  of 
opinion  that  the  price  paid  for  the  land,  with  interest,  up  to  the  time 
of  recovery,  was  the  legal  measure  of  damages.  1  amy  thereforet 
of  opinion,  as  the  defendant  has  by  this  verdict  obtained  that  mea- 
sure of  damages,  that  a  new  trial  ought  to  be  refused. 

Geimke,  J.  After  the  decision  which  took  place  in  the  case  of 
Furman  v.  ElmorCf  quoted  above,  in  which  the  nature  and  esteot 
of  warranty  was  fully  entered  into,  and  the  inapplicability  of  the 
civil  law  doctrine  of  compensation  in  such  cases,  was  diacasaed ; 
there  will  be  little  opening  in  the  present  case,  to  add  any  thiog  new 
on  that  subject.  I  take  it  for  granted  that  the  question  of  civil  law 
compensation  is  forever  put  to  rest  in  this  court,  after  the  last  men- 
tioned decision .  We  have  then  ocly  to  consider  what  ia  the  rule 
laid  down  by  the  common  law  in  cases  of  this  kind.  In  Co.  Litt. 
388,  b.  it  is  said,  warranty  extends  to  warrant  the  land  ia  the  aame 
plight  as  it  was  at  the  time  of  the  warranty.  Again  ;  a  warnuty 
is  a  covenant  real  annexed  to  lands  or  tetiements,  whereby  a 
and  his  heirs  are  bound  to  warrant  the  same  lands,  aiid  to 
der  in  value,  if  they  are  evicted  by  a  former  title.  Co.  Lit 
395,  a.  Now  by  this,  it  appears,  that  a  warranty  does  not  extend 
further  than  that  the  party  selhng  the  land,  shall  put  the  purchaser 
in  the  same  situation  that  he  was  in  at  the  time  of  the  purehi 
and  if  he  is  evicted,  to  render  in  value  the  land  so  lost.  The 
son  which  the  common  law  gives,  is,  because  the  coveoaat  is  bfo« 
ken  as  soon  as  the  deed  is  delivered.  Now,  this  is  precisely  Uio 
case  here ;  for  if  this  was  not  the  rule,  how  UDcertaio»  how  flue- 
tuating  would  be  the  compensation  to  be  recovered  t  If  this  was 
not  the  rule,  it  would  make  the  vendor  guarantee  beyond  his  agree* 
ment.  In  this  case,  the  plainiiOf  did  not  stipulate  that  this  was  m 
good  mill  seat ;  he  did  not  sell  it  as  such ;  he  did  not  covenaot  that 
the  land  taken  away  should  make  a  good  mill  pood ;  Dor  deea  it 
appear  th^t  it  was  in  the  contemplation  of  the  defendant,  al  tke 
time  of  purchase  to  erect  a  mill  there.  The  intentions,  then  of 
both  parties  were  the  same.  One  to  sell  land  only,  the  other  to  buy 
land  only.  All  then  that  he  can  recover,  in  my  opinion,  is  the 
pf  ice  of  the  land  and  the  interest  on  such  sams»  if  he  has  had  ae 
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actual  ase  of  the  land.    But  this  caso  appears  still  strouger,  whcD,  ^^{qi^ 
we  consider  that  the  improvenaents  are  not  actually  taken  away  v^%^-^ 
and  that  the  defendant's  set-off  is  founded   rather  on  consequential      Laval 
damages,  than  any  actual  loss  of  the  iooprovements  which  he  has  QromweB. 
put  upon  the  land.     This  would,  indeed,  be  extending  the  doctrine 
which  has  been  contended  for  by  the  defendant,  still  further,  and 
for  which  there  seenos  to  be  no  good  ground  of  law  or  reason.     I 
am,  therefore,  of  opinion,  that  the  jury  decided  correctly  in  giving 
the  value  of  the  land  at  the  time  of  the  purchase,  and  consequently 
against  a  new  trial. 


CONSTITUTIONAL  COURT,  CHARLESTON,  JAN.,  1814. 

JACtifTH  Latal  t).  Oliveb  Chokwsll  and  Chakles  Graves. 

In  a  doubtful  case,  where  there  was  evidence  on  both  sides,  a  new  trial 
waE  refused. 

CoiiOOCK,  J.  This  was  an  action  of  debt  on  the  bond  of  the 
defendants,  in  the  penal  sum  of  one  thousand  pounds,  conditioned 
that  the  defendant*  Oliver  Cromwell,  who  was  a  clerk  of  the  plain- 
tifT  in  -the  sheriff's  office,  should  account  for  all  sums  of  money  re- 
ceived by  him  for  the  sheriff.  The  plaintiff  proved  the  bond,  and 
a  receipt  from  the  defendant,  Oliver  Cromwell,  to  Mr.' William  Boyd, 
dated  the  14ih  day  of  September,  1807,  for  the  sum  of  four  thou* 
sand  five  hundred  and  forty-eight' dollars  und  forty-two  cents,  re* 
ceived  for  the  plaintiff,  on  an  execution  at  the  suit  of  Wentner  v. 
Muir  and  Boyd. 

For  the  defendants,  it  was  stated  by  their  counsel,  that  the  de- 
fendant, Oliver  Cromwell,  iyd  received  this  sum  from  Mr.  Boyd ; 
that  be  remained  in  the  sheriff's  office  till  near  two  o'clock,  and  the 
sheriff  not  appearing  then,  he  deposited  the  sum  of  four  thousand 
five  hundred  dollars  in  the  State  bank,  to  his  credit ;  and  retained 
the  balance,  forty.eight  dollars  and  forty-two  cents,  on  account  of 
the  sheriff  *8  fees.  In  support  of  this  statement,  the  bank  book  off 
the  plaintiff,  for  the  State  Bank,  was  called  for,  and  also  a  book  of 
memoranda,  called  his  cash  book.  From  the  first,  it  appeared  that 
a  sum  of  four  thousand  five  hundred  dollars,  had,  on  the  14th  of 
September*  1807,  been  lodged  in  the  State  Bank  to  the  credit  of  the 
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^8l4r'*  plB^D^^^;  the  ^or°)  of  the  en^ryt  '*  ^^(^^^  ^onr  thoosand  five  handred 
dollars."  The  cash  book  was  also  examined,  and  there  was  do 
entry  io  it  of  any  sum  correspondiag  to  the  amount  io  dispute. 

The  counsel  for  defendants  attempted  to  shew  from  cireuoMan- 
cest  and  with  that  view  proposed  questions  to  one  of  the  wttneneSf 
that  the  plaintiOf  was  absent  from  town  on  the  day  of  the  date  of 
the  receipt.  Several  witnesses  deposed  to  the  honesty  and  integ- 
rity  of  Mk*.  Cromwell,  which  were  not  denied  by  plaintiff.  Mr. 
Charles  Cromwell  was  examined,  and  deposed,  that  on  the  8th  of 
September,  1808,  which  was  nearly  a  year  after  the  date  of  the 
receipt  to  Mr.  Boyd,  and  a  few  days  after  it  had  been  knowoi  the 
money  had  been  received  by  his  brother,  Mr.  Oliver  Cromwell ;  he 
obtained  from  Mr.  Boyd  a  copy  of  the  receipt,  and  went  to  the 
State  Bank«  where  he  found  that  a  sum  of  $4,500,  had  been  depo« 
sited  on  the  day  of  the  date  of  the  receipt,  to  the  credit  of  Mr. 
Laval ;  that  afterwards,  in  several  conversations  with  Mr.  Laval,  io 
which  the  witness  affirmed  that  this  was  part  of  the  money  bis  bro- 
ther had  received,  Mr.  Laval,  though  he  insisted  he  deposited  the 
money  himself,  yet  said  the  matter  could  be  settled  betweeo  Mi: 
Oliver  Cromwell  and  himself,  if  he.  the  witness,  did  not  interfere; 
that  he  knew  he  must  pay  the  money,  and  requested  that  Mr. 
Cromwell  would  make  a  search  for  it  in  his  house.  Upon  bemg 
told  by  witness,  his  brother's  character  would  suffer  on  the  oeessioo, 
he,  Laval,  said  he  took  a  difl*erent  view  of  the  matter ;  that  he  wodd 
vindicate  the  character  of  the  said  Oliver  Cromwell ;  and  did,  him- 
self,  blame  bim  only  for  having  enforced  the  execution,  when  there 
were  orders  not  to  proceed ;  which  appeared  pretty  clearly  in  evi. 
dence  to  have  been  the  fact.  That  upon  asking  Mr.  Lavai,  if  he 
could  shew,  by  receipts,  how  he  cime  by  that  money,  he  said  no  ; 
that  he  was  in  the  habit  of  receiving  considerable  sums  witboat 
giving  receipts.  It  was  deposed  that  Mt*  CromweU  had  been  m 
very  regular  man  ;  that  he  had  received  large  sums  of  money  Ibr 
Mr.  Lehre,  the  former  sheriff,  and  bad  faithfully  accounted  for 
them ;  but  that  since  a  violent  fit  of  sickness,  with  which  be  was 
attacked  in  the  autumn  of  1606,  he  had  become  less  methodicsf* 
and  his  memory  considerably  impaired. 

On  the  cross-examination  of  Mr.  Lehre,  one  of  the  defendant's 
witnesses,  he  said  Mr.  Cromwell  had  made  it  a  habit  to  lake  re> 
ceipts  for  all  sums  of  money,  which  he  received  or  paid  away  lo 
his  use.  Mr.  Cleary,  a  clerk  in  the  sheriff*  *8  office,  for  the  defend- 
ant, deposed,  that  he  did  not  recollect  having  seen  Mr.  Laval  ia 
the  office  on  the  14tb  of  September,  1807 ;  that  sonsetunes  be 
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viflited  hts  plaotatioQ  in  Gooae  Creek ;  that  Mr«  Cromwell  gene*  '^^f^^''** 
rally  remained  ia  (he  office  until  two  o*clock,  and  thioka  he  did  so  ^^^  -^^ 
on  the  14th  of  September  ;  that  he,  bimselft  was  occasiofkally  called     Laval 
from  the  office;  that  Mr.  Cromwell  did  not  go  out  on  account  of  ^    ^*  aL 
bis  debilitated  state.    Co  being  cross-examined,  Mr.  Cleary  said 
be  saw  Mr.  Boyd  pay  the  money  to  Mr.  Cromwell ;  that  he  did 
not  see  Mr.  Cromwell  pay  it  to  Mr.  Laval,  nor  did  be  know  how 
he  disposed  of  it ;  that  Mr.  Laval  always  kept  possession  of  his 
bank  book^  of  which  he  was  extremely  careful,  and  never  trusted 
it  to  the  possession  of  any  person  ;  that  he  scarcely  permitted  any 
one  to  see  it ;  that  Mr.  Cromwell  kept  a  bo<^  of  receipts,  and  was 
in  the  habit  of  taking  receipts  for  all  sums  he  paid  Mr.  Laval ;  he 
was  leas  methodical  after  his  illness,  but  he  deposed  generally  to  the  ' 

fixed  habit  of  his  taking  receipts.    That  he,  Mr.  Laval,  always  de« 
posited  his  own  money  ;  and  that  Mr.  Cromwell  never  bad  deposi* 
ted  any  for  him,  to  his  knowledge.    It  never  was  pretended  by  Mr.  - 
Cromwell,  that  be  ever  had  possession  of  Mr.  Laval's  bank  book* 
or  had  at  any  other  time  deposited  money  for  Mr.  Laval ;  but  it 
was  ftaaigned  as  a  jeason  for  his  depositing  ki  this  time,  that  having 
kept  it  till  near  two  o'clock,  and  Mr.  Laval  not  making  bis  appear* 
ance,  he  determined  on  loding  it  in  the  bank*     Mr.  Cleary  was  in* 
teirrogated  as  to  some  declaration  of  Mr.  Cromwell  to  that  effisct,  in 
the  presence  of  Mr.  Cornice,  near  the  hour  of  two ;  but  he  did  not 
reooUect  any ;  and  witnesses  were  called  to  shew  that  Mr.  Laval 
must  have  obtained  the  entry  in  his  bank  book  after  Mr.  Cromwell 
had  deposited  it,  when  he  probably  went  to  bank  for  the  purpose  of 
making  some  other  deposit.     To  this  point  Mr.  Jeanneret,  the  teL 
ler,  and  Mr.  Steedman,  the  book-keeper  of  the  State  Bank,  were 
examined.    It  was  a  fact  not  disputed,  that  if  the  entry  in  the  bank 
had  been  made  after  the  deposit,  it  would  have  been  made  by  the 
book-keeper,  if  present.    The  entry  in  Mr.  Laval's  bank  book,  was 
in  the  handwriting  of  Mr.  Jeanneret.    These  witnesses,  however^ 
for  defendant  deposed,  that  in  the  absence  of  Mr*  Steedman,  the 
book-keeper,  Mr.  Jeanneret,  the  teller,  and  Mr.  Axson,  sometimes 
made  the  entries  for  him.    On  their  cros8*examination»  they  said 
tfiey  had  no  recollection  of  Mr.  Cromwell's  having  at  any  time  de- 
posited money  for  Mr.  Laval ;    that  Mr.  Laval  was  in  the  habit  of 
deposiling  his  own  money ;  that  he  never  left  his  book  at  hank  but 
to  have  it  balanced  ;  and  on  the  face  of  the  book,  it  appeared  not  to 
have  been  balanced  on  any  day  near  the  14th  of  September,  1807 ; 
that  it  was  byariably  the  case,  that  when  a  bank  book  did  not  ac. 
cofppony  a  deposit,  and  credit  was  given  in  it  afterwards,  the  credit 
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C»».Ctmrt,  iQ  the  bank  book  was  not  entered  "  cash,"  but  it  was  entered  **  da* 
posit ;"  and  that  the  person  in  this  instance  who  deposited  the 
$4,500,  must  have  had  Mr.  Laval's  bank  book  with  him. 

In  reply  to  this  testimony,  it  was  deposed  on  the  behalf  of  the 
plaintiff,  by  Mr.  Jackson,  a  deputy  sheriflT,  that  he  saw  Mr.  Croiii« 
well  put  the  money  ho  received  from  Mr.  Boyd,  with  the  execution 
under  which  it  was  levied,  into  his  breeches  pocket.  The  ezecn- 
tion,  Mr.  Cleary,  on  his  cross-examination,  proved  has  been  ever 
since  missing,  notwithstanding  the  most  diligent  search  in  the  of- 
fice of  the  sheriff.  That  Mr.  Cromwell  has  taken  papers  and  mo- 
ney from  the  office,  which  he  has  kept  a  considerable  time  before 
they  were  returned.  He  mentioned  an  instance  of  his  carrying 
away  an  execution  with  money  in  it,  which  he  kept  three  months, 
strenuously  denying,  in  the  mean  time,  that  he  had  ever  received 
the  money ;  but  it  afierwards  was  returned  with  the  execution,  the 
receipt  for  which  was  exhibited  at  the  trial  by  his  counsel.  Other 
witnesses  proved,  that  he/  had  carried  away  papers  of  the  oflioet 
which  have  never  been  returned  ;  that  he  had  received  sums,  tbej 
were  small,  at  the  trial  not  accounted  for,  and  in  a  particular  in- 
stance that  he  delivered  to  Mr.  Johnson,  the  security  of  Mr.  Laval, 
some  office  papers,  which  he  said  he  would  not  deliver  to  Mr.  La- 
val, on  account  of  their  quarrel.  It  was  proved  for  the  plaintiff, 
that  the  judgment,  to  satisfy  which  the  money  received  from  Mr. 
Boyd  had  been  levied,  had  been  taken  by  agreement,  to  remain  no. 
enforced  till  communication  could  be  had  in  England  with  theownefa 
of  the  debt,  relating  to  the  terms  of  the  agreement ;  that  orders  were 
accordingly  endorsed  on  the  execution  not  to  proceed  ;  that  Mr* 
Cromwell  delivered  it  to  Jackson,  the  deputy  sheriff,  with  orden  to 
get  the  money.  iMiat  near  twelve  months  after  the  receipt  by  Mr. 
Cromwell,  Mr.  Boyd  having  met  Mr.  Nicholson,  the  attorney  on 
the  record  of  said  judgments  and  reproved  him  for  departing  from 
the  agreement,  he  resorted  to  Mr.  Laval,  which  produced  an  en- 
quiry into  the  matter,  and  Mr.  Nicholson  believed  the  publications 
in  the  Gazettes.  William  and  Lewis  Laval  proved  that  Mr.  Crom- 
well said  at  first  that  the  money  had  been  probably  paid  to  Mr. 
Cleary,  and  asked  if  Mr.  Laval,  had  taken  security  from  him. 
That  when  his  own  receipt  was  exhibited,  Mr.  Cromwell  was  verj 
unhappy ;  said  he  did  not  know  what  he  had  done  with  the  money* 
but  be  was  sure  Mr.  Laval  had  not  received  it ;  that  he  told  them» 
be  had  given  his  negroes  notice,  that  they  were  to  be  sold  at  van- 
due  to  pay  the  debt ;  that  he  appeared  one  day  very  much  ektad, 
and  desired  them  to  give  him  joy^  as  he  had  found   the  money  ; 
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that,  (hinking  on  Uie  sabject  ia  his  bed  the  night  before,  be  recol*  ^^^ 
lected  he  must  have  put  it  into  a  secret  drawer  which  he  had,  the  ^^^y.-^/ 
key  of  which  was  mislaid  ;  but  that  the  day  after,  lie  appeared  de-     Laval 
jected,  and  said  he  had  searched  the  drawer,  and  found  it  not  thepe  ;  n^QQ^^Q. 
that  these  conversations  were  before  his  brother,  Mr.  Charlea  Crom- 
well, had  made  his  enquiries  at  the  State  Bank ;    tliat  when  Mr* 
Charles  Cromwell  informed  him  that  there  was  a  deposit  of  94,A00 
to  Mr.  Laval's  credit,  he  said  that  he  remembered  very  well  that  he 
bad  paid  the  money  to  Mr.  Webb ;  that  afler  be  found  the  credit 
bad  been  given  by  Mr.  Jeanneret,  and  not  Mr.  Webb,  his  mode  of 
accounting  for  the  transaction  was  this :    that  he  deposited  the 
$4,500  to  the  credit  of  Mr.  Laval,  and  kept  the  balance,  namely, 
$48  42,  for  sheriff's  fees :  for  which,  however,  be  never  gave  ere* 
dit ;  and  although  it  did  not  exactly  correspond  with  the  amount  of 
the  fees,  that  it  very  nearly  did  so.     With  this  statement,  his  coun. 
•el  began  his  defence.     Lewis  Laval  staid  in  the  office  at  the  time 
the  money  was  received,  and  proved  that  Mr.  Cromwell  was  then 
in  the  habit  of  taking  receipts  for  the  monies  he  paid  to  his  father. 
It  was  then  shown  and  conceded,  that  according  to  the  mode  in 
which  Mr.  Cromwell  himself  had  calculated  the  sheriff's  fees,  at 
the  date  of  the  receipt,  the  sum  said  to  have  been  retained  for  them 
in  thia  case,  viz.  $48  42,  could  not  correspond  with  the  amount  of 
those  fees.     It  waa  shewn  from  a  comparison  of  Mr.  Laval's  cash 
book  and  bank  book,  that  he  had  frequently  deposited  large  sums, 
for  which  there  is  no  entry  in  the  cash  book.     Mr.  Cochran  also 
proved  that  Mr.  Laval  had  at  several  times  made  him  friendly  loans 
of  large  sums,  without  taking  any  written  acknowledgments ;  and 
Mr.  Laval's  official  receipt  book  was  produced,  wherein  it  appeared 
that  he,  in  his  own  hand,  had  written  a  receipt  on  the  14lb  of  Sep- 
tember, 1807,  for  money  paid  to  Mr.  Logan. 

Upon  this  evidence,  one  of  Mr.  Cromwell's  counsel  contended, 
that  Mr.  Cromwell  must  have  paid  the  money  to  Mr.  Laval ;  as  it 
had  been  in  proof  that  Mr.  Laval  had  been  in  the  office  that  day, 
and  that  he,  Laval,  had  deposited  it.  The  other  counsel,  that  he 
had  either  deposited  it  in  the  bank,  and  Mr.  Laval  had  afterwards 
obtained  credit  for  it  in  his  book,  or  he  had  paid  to  Mr.  Laval,  and 
that  Laval  had  deposited  it.  The  jury  found  a  verdict  for  the  de* 
fendaot*  A  motion  is  made  for  a  new  trial,  on  the  following 
grounds : 

1.  That  the  verdict  was  contrary  to  law,  because  the  plaintiff 
fully  proved  the  receipt  of  the  $4,548  42  cents,  by  Oliver  Crom- 
weUy  which  made  him  accountable  for  the  same  under  his  bond,  and 
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^BuT^  h6  cffertA  no  evidence  which  was  in  law  sofficient  to  diaehaxge 

Lard  2.  That  it  is  contrary  to  evidence,  because  the  plaintiff  shewed 
CromweD.  ^  strong  concurring  circumstances,  that  the  defendant  had  not  ac- 
counted for  this  moopy  in  any  of  the  ways  he  alleged  he  had  done. 

8;  That  it  is  withdttt  evidence,  because  he  offered  no  proof  to 
■hew  that  he  had  accounted  for  it  in  any  way ;  but  rested  on  sun 
mises  and  conjectures  that  he  must  have  accounted  for  it  in  aomo 
way,  because  of  the  sum  of  $4,600  being  in  the  bank  to  the  credit 
of  the  plaintiff  on  the  14th  of  September,  1807. 

This  is  a  case  involved  in  much  obscurity,  the  evidence  being  by 
no  means  satisfactory  or  conclusive  on  either  side.  It  appears  to 
be  a  proper  case  £0$  the  determination  of  a  jury,  and  if  there  weie 
even  a  doubt  whether  they  had  done  justice,  I  should  not  be  ineli. 
ned  to  disturb  the  verdict.  But  I  cannot  but  think  the  verdict  eor« 
rect,  for  if  the  money  deposited  by  the  plaintiff  in  bank  was  not 
that  which  the  defendant  had  received,  it  certainly  might  have  been 
shewn  by  him,*  by  proving  from  whom  he  received  the  sum  deposi- 
ted ;  or,  if  received  in  small  sums,  from  whom  each  sum  waa  re- 
ceived, which  made  the  aggregate  amount.  I  am  against  the 
motion. 

NoTT,  J.  The  verdict  in  this  cnse  was  to  be  drawn  from  a  va- 
riety of  facts  and  presumptions,  peculiarly  proper  for 'the  considera- 
.  tion  of  a  jury.  They  havia  found  a  verdict  for  the  defendant,  and 
although  I  am  inclined  to  think,  I  should  have  found  a  verdict  hr 
the  plaintiff,  I  cannot  say  that  there  was  such  a  preponderance  ef 
evidence  in  his  favor,  as  will  authorise  the  court  to  set  aside  that 
verdict.  The  great  advantage  of  examining  witneasea  in  opea 
court,  is  that  the  court  and  jury  may  draw  inferences  from  their 
countenances  and  manner  of  giving  evidence,  as  well  as  froo  tJitt 
facts  which  they  relate.  All  that  advantage  is  lost  in  this  coart« 
where  we  are  to  form  opinions  of  the  facts  alone,  and  those  bat  par* 
tially  related.  It  is  not  extraordinary,  therefore,  that  we  should  aee 
a  ease  in  a  different  point  of  view  from  what  it  appeared  to  the  juiy. 
But  the  presumption  is,  that  the  jury  have  taken  the  moat  eomei 
view  of  it.  In  this  case,  it  appears  that  the  testimony  waa  ao  akeiy 
balanced,  that  the  presiding  judge  gave  no  opinion  on  it;  and  ia 
bis  report  to  this  court,  has  not  said  that  he  was  di88atisf.ed  with 
the  verdict ;  or,  that  he  was  of  opinion  the  weight  of  evidence  w«a 
on  the  other  side.  I  am  of  opinion,  therefore,  that  the  motion  for 
a  new  trial  ought  to  be  refused. 

SiuTBy  J.    I  am  in  favor  of  a  new  trial ;  and  assign  finr 
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that  the  piaiotiffVoase  was  completely  made  out :  and  not  a  tittle  ^^^^' 
of  evidence  on  the  part  of  the  defendant^  to  shew  he  had  ever  ac- 
counted for  the  money.     The  alleging  that  he  paid  it  into  the  bank, 
I  think,  is  entirely  unsupported. 

Grimkb,  J.  This  was  one  of  those  cases  wherein  there  was  a 
great  deal  of  evidence  on  both  sides  ;  and  so  nicely  did  it  appear 
to  be  balanced,  when  it  was  heard  before  the  court,  that  the  judges 
were  equally  divided  as  to  the  preponderance  of  the  testimony.     I 


confess, 
plaintiff. 


I  did  think  that  the   weight  of  evidence  was  with  the 


Alston 

ada. 

Alston. 


CONSTITUTIONAL  COURT.  CHARLESTON,  JAN.,  1814, 

William  Alston  ads,  Benjamin  Alston,  Executor,  Benjamin 
Alston,  Trustee  of  Habvet  and  Wife. 


The  months  mentioned  in  the  act  of  1785,  for  recording  marriage  con» 
tracts,  are  calendar  months.  Marriage  settlements  executed  in  George- 
town, must  be  recorded  in  the  office  of  the  Secretary  of  State,  notwith. 
standing  the  act  of  1701. 

At  the  trial  of  the  above  trover  case,  it  was  admitted  that  Benja* 

min  B«  Harvey  and  Charlotte  Villeponteux,  in  consideration  of  ^n 

intended  intermarriage,  together  with  Benjamin  Alston,  deceased, 

eotered  into  a  marriage  contract  -^  by  which  the  property  in  ques« 

tion  was  conveyed  to  Benjamin  Alston,  in  trust  for  the  joint  benefit 

of  Harvey  and  Hiss  Villeponteux ;  and  after  the  death  of  either,  to 

the  use  of  the  survivor  for  life,  and  after  the  death  of  the  survivor, 

to  the  issue  of  that  noiarriage.    The  marriage  was  solemnized* 

Harvey  died,  leaving  issue,  an  infant,  which  is  alive,  and  for  whom 

the  executor  of  the  trustee  brought  the  action,  to  recover  the  ne« 

groeSv  May,  Celia,  Flora,  Mary,  Nancy,  and  a  boy.    It  was  admit. 

ted  lor   the  defendant  below,  that  the  wife  of  Harvey,  after  his 

death*  married  James  Lesesne,  and  that  she  joined  with  her  bus* 

baod  in  a  bill  of  sale,  for  a  valuable  consideration,  in  conveying  the 

oegroee*  May,  Celia,  and  Mary ;  and  that  James  Lesesne,  by  a  sub« 

sequent  bill  of  sale,  conveyed  Flora,  for  a  valuable  consideration, 

to  William  Alston  :  and  that  these  bills  of  sale  were  regularly  pro- 

vady  and  recorded  with  the  register  of  mesne  conveyaoces  for 
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Alston 

a*  Is. 
Alstou. 


C(m.Couri,  Georgetown  diattricti  ia  Ins  office.    Nancy,  and  a  boy,  have  been 

1814«       . 

born  since. 

For  the  plaintiff  below,  it  was  insisted  that  Charlotte  Yillepon- 
leuxy  now  Mrs.  Lesesne,  could  riot  join  in  the  sale  of  the  property, 
nor  couid  James  Lesesne  sell  the  same,  as  he  had  no  right  in  it ; 
therefore,  under  the  marriage  ^eltleraent,  the  executor  of  the  trus. 
tee  should  recover  it  back,  for  the  said  Mrs.  Lesesne,  and  the  issue 
of  her  marriage  with  Harvey. 

For  the  defendant  below,  it  was  insisfed  that,  as  the  marriage 
settlement  was  not  recorded  within  three  months,  agreeably  to  the 
acts  of  assembly,  in  that  case  made  and  provided,  the  said  settle- 
tiement  was  void  as  it  respected  creditors,  and  bona  fide  purchasen, 
and  also  fraudulent.  It  was  also  urged,  that  the  said  marriage  set- 
tlement should  have  been  recorded  with  the  register  of  mesne  con- 
veyances in  Georgetown  district,  agreeably  to  the  provisions  of  a 
public  act ;  and,  not  being  so  recorded,  the  second  conveyance  of 
the  property,  if  first  recorded,  must  be  deemed  and  adjudged  the 
first  conveyance.  It  was  also  urged,  that  the  party  had  a  title  by 
possession  ;  and  could  give  the  statute  of  limitations  in  evideoccy 
under  the  general  issue*  All  of  which  objections  and  grounds 
were  overruled  by  the  court ;  and  the  present  appeal  is  taken  opoa 
the  misdirection  of  the  judge  presiding. 

CoLcocK,  J.  The  grounds  which  I  deem  it  necessary  to  coosU 
der,  are,  1.  Whether  it  was  essential  to  the  validity  of  the  marriage 
settlement,  that  it  should  be  recorded  in  the  register's  office  at 
Georgetown.  2.  Whether  if  that  were  not  essential,  it  was  re- 
corded within  the  timoi  prescribed  by  law  ;  and  lastly,  whether,  if 
the  marriage  settlement  be  valid,  Lesesne  and  his  wife  could  ooo- 
vey  any  right  to  the  defendant. 

The  act  which  is  called  the  Georgetown  act,  was  introduced  to 
relieve  the  inhabitants  of  that  town  from  an  inconvenience  result* 
ing  from  the  county  court  act,  which  was  of  force  at  thai  Ume  ; 
and  which  obliged  all  persons  to  record  their  deeds  with  the  clerk 
of  that  court,  who  was  not  required- by  that  act  to  record  marriage 
settlements ;  it,  therefore,  can  only  be  considered  as  applying  to  di* 
rect  conveyances  of  property.     This  further  appears  from  the  laa- 
guage  of  the  act  itself,  which  does  not  speak  of  marriage  seUle- 
ments  ;  for  it  will  be  observed  that  there  is  a  uniform  phraseology  la 
all  our  acts  which  relate  to  marriage  setllemeots.     They  are  never 
included  under  any  general  term,  but  are  always  called  marriage 
settlements,  or  marriage  contracts. 

Again :  there  are  laws  which  require  all  marriage  settlenaocs  to 
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Alston 

adt. 

Alston. 


be  recorded  with  the  Secretary  of  State,  in  order  that  as  little  trou-  ^^SV^' 
ble,  and  as  great  certainty  as  possible,  as  to  the  interest  which  the 
citizens  had  in  the  property  in  their  possession. 

As  to  the  second  ground,  I  am  of  opinion,  that  the  marriage  set* 

tlemeut  is  to  be  considered  as  duly  recorded*    It  was  dated  on  the 

20th  of  September,  1797,  and  recorded  on  the  19lh  of  December, 

1797.     Whenever  an  act  speaks  of  months,  it  means  lunar  months* 

unless  the  contrary  be  expressed.    2  Black,  p.  141.     But  oi^this 

point  it  seems  to  be  conceded,  that  the  defendant  knew  of  the  roar« 

riage  settlement,  so  that,  if  there  was  any  difficulty  about  the  time 

of  recording,  he  ought  not  to  be  permitted  to  take  advantage  of  it ; 

for  the  object  of  recording  being  to  give  notice  to  the  community  of 

the  existence  of  these  trusts,  and  the  defendant  having  that  know« 

ledge,  there  was  no  necessity  as  to  time,  that  the  settlement  should 

be  recorded. 

It  was  contended,  that,  adimtting  the  validity  of  the  marriage  seU 
tlement,  yet  Mr.  Lesesne  and  his  wife  had  a  life  estate  in  the  no* 
groes,  and  could,  therefore,  convey  for  that  period ;  that  the  deed 
ought  to  stand  for  as  great  an  interest  as  the  grantors  possessed* 
But  the  legal  estate  is  in  the  trustee,  and  could  not  be  alienated  es« 
cept  by  him,  unless  through  the  interference  of  a  court  of  equity* 
I  am  for  these  reasons  against  a  new  trial. 

NoTT,  J.  The  plaintiff  in  this  case  claims  the  property  in  ques* 
tion  under  a  marriage  settlement,  recorded  in  the  office  of  the  Se« 
cretary  of  State,  within  three  calendar  months  after  its  executiooi 
but  after  a  lap/se  of  three  lunar  months.  The  defendant  has  taken 
two  objections  to  this  deed  :  1.  That  it  ought  to  have  been  recorded 
within  three  lunar  months :  and  2.  That  it  ought  to  have  been  re* 
corded  in  the  office  of  the  register  of  mesne  conveyances  of 
Georgetown,  and  not  in  the  office  of  the  Secretary  of  State.  If 
the  court  should  be  with  him  on  ehher  of  these  points,  he  wiU  be 
entitled  to  a  new  trial ;  if  not,  the  motion  must  be  refused. 

On  the  first  point,  I  entertain  no  doubt.  Words  in  a  statute,  not 
of  technical  import,  roust  be  understood  according  to  their  common 
acceptation.  In  common  parlance,  *'  month"  means  calendar 
month.  In  some  of  the  law  books,  to  he  sure,  we  find  it  laid  down 
that  month,  without  any  qualification,  means  lunar  month ;  but  the 
oniversal  method  of  computing  time  in  this  State,  is  by  calendar 
months,  and  the  members  of  the  legislature  must  be  presumed  to 
have  used  the  word  in  the  act,  in  the  same  manner  as  they  would 
have  used  it  on  any  other  occasion.    The  deed  in  this  case  having 
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ConXowrif  bean  recorded  wiihio  three  calendar  months,  the  law  ia  tbat 

^^^,^^1^  pect  has  been  satisfied. 
Alston  '^^^  second  point,  perhaps,  is  more  doubt faU  The  act  of  the 
a«i8.  8lh  of  March,  1785,  P.  L.  357,  requires  that  all  and  every  marriage 
contract,  deed,  or  settlement,  shall  be  lodged  in  the  office  of  the  Se« 
cretary  of  State,  to  be  recorded  within  three  months  after  the  exe- 
cution thereof.  By  an  act  of  February,  1791,  it  is  enacted,  •«  That 
all  deeds  and  other  writings  relative  to  any  future  conveyance,  saie^ 
or  mortgage,  of  personal  property,  which  shall  tie  in  Uie  district  of 
Georgetown  at  the  time  of  such  conveyance,  sale,  or  mortgage,  and 
which  shalf  be  first  recorded  in  the  office  of  register  of  meaoe  con« 
veyances  in  Georgetown,  shall  take  a  preference  to  any  convey- 
ance, sale,  or  mortgage,  not  recorded  in  said  office.  The  defend- 
ant now  contends  that  marriage  settlements  are  embraced  under  the 
words  of  this  act,  and  that  the  plaintiff's  deed  ought  to  baveheea 
recorded  in  Georgetown  ;  but  I  think  otherwise.  The  act  of  1785, 
specifies  marriage  settlements,  eo  nomine ;  and  it  is  not  to  be  pre* 
sumed,  that  the  legislature  intended  $o  repeal  that  act,  by  the  gene- 
ral words  used  in  the  act  of  1701.  There  is  another  circaoistaoce 
which  points  to  this,  construction  ;  in  the  latter  act,  the  word  oiort- 
*  .  C[age  js  specifically  mentioned.  A  mortgage  is  as  much  a  convey- 
ance,'''or  sale,  as  a  marriage  settlement :  and  indeed  more  ee,  for 
the  object  of  a  marriage  settlement  generally  is,  as  in  ihia  caM,  to 
icrcuri  one's  own  property  ;  a  mortgage,  therefore,  wooM  as  wdl 
have  been  included  under  the  general' words  of  thie  act,  as  a  mar- 
'  xiBge  settlement.  The  inference  to  be  drawn  then,  is,  thatlhe  le- 
gislature did  liot  intend  to  include  any  kind  of  instrumeuts,  teoepC 
those  specifically  mentioned.  This  construction  is  still  further 
strengthened  by  the  act  of  1792,  extending  the  time  for  recording 
marriage  settlements,  and  still  requiring  them  to  be  recorded  io  the 
S^retary  of  State's  office.  I  am,  tlierefore,  of  opinion,  that  this 
deed  was  recorded  in  dtie  time,  and  in  the  proper  office,  and  thai 
the  motion  ought  to  be  refused. 

SxiTB,  J.  In  contemplation  of  an  intended  marriage  between 
Benjamin  B.  Harvey,  and  Charlotte  W.  YtHeponteuz,  a  deed  ef 
marriage  settlement  was  executed  between  them,  en  the  20th  Sep- 
tember, 1797.  By  this  settlement,  the  property  in  dispute  ia  tibia 
action,  oonsisting  of  certain  negroes,  was  conveyed  to  Benjamia 
Alston,  in  trust  for  the  joint  benefit.of  theeaid  B.  B.  Harvey  and 
Charlotte  W.  Yilleponteux  ;  and,  after  the  death  of  either,  to  tbe 
use  of  the  survivor  for  life,  and  afier  the  death  of  the  surviror,  to 
the  issae  of  that  marriage.    The  marriage  was  aolemniged,  and 
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i\iej  had  id«ue,  odo  child,  and  Barvey  died  ;  Mrs.  Ha^^ey  then  in^  ^l4**' 

(ermarried   With  James  Lesesne,  and  they  jointly,  by  bill  of  sale, 

conveyed   Cecelia,  and  Mary,  two  of  the  negroes  in  question,  to 

Wiliiam  Alston,  the  defendant.    James  Lesesne,  by  a  subsequent 

bill  of  salei  conveyed  to  him  Flora,  another  of  the  negroes  id  qdos* 

lion.    These  were  the  negroes  secured  by  the  marriage  Settlement 

deed,  and  they,  together  with  their  ofispring,  are  the  negroes  sued 

for  in  the  action.     These  bills  of  sale,  Mtr.  Alston  had  proved  and 

recorded  in  the  office  of  register  of  mesne  Conveyances  for  George« 

town  district.     The  marriage  settlement  deed  never  was  recorded 

in  that  office,  but  was  recorded  in  the  Secretary  of  State's  office  in 

Charleston  district,  within  three  calendar  months  after  its  esecution, 

but  not  within  three  lunar  months. 

The  defendant's  counsel  took  several  grounds  :-— First,  that  this 

deed  of  marriage  eettlement  was  not  recorded,  as  it  ought  to  have 

beep,  and  as  required  by  the  fiflh  section  of  ■*  An  act  for  esiab1ish<* 

iog  certain  regulations  in  Georgetown,'*  in  the  register's  office  of 

mesne  conveyances  in  Georgetown  district ;  and  was,  therefore, 

void  as  to  creditors  and  subsequent  purchasers.     This  clause  of  the 

a^t  says,  ^  All  deeds,  and  other  writings,  relative  to  any  future  CQp^  ^ 

veyance,  sale,  or  mortgage,  of  personal  property,  which  shalU^iiL^^-^-'^/} 

the  district  of  Georgetown :"  here  it  is  to  be  observed,  no  mrtljl'^  ^  , 

expression,  designating  a  marriage  contract,  or  marriage  settleaient^r  9^(^Dv^^ 

is  uded  at  all  in  this  act ;  but  all  the  other  acts  which  relate  til  uo' 

recording  of  marriage  settlements,  use  words  particularly  exlre^  Y'ftl^A^^ 

five  of  that  sortotdeed ;  and  it  is  no  where  denominated  a  cottT 

ance  or  sale. 

la  the  act  of  March  8th,  1785,  P.  L.  d57,  which  is  the  first  act 

that  requifes  this  species  of  deed  to  be  recorded,  it  is  emphatically 

called  a  caarriage  contract,  deed  or  settlement ;  and  another  act, 

passed  the  same  session,  47ih  section,  directing  memorials  to  be 

transmitted  to  the  secretary's  office,  appears  to  keep  up  this  techni- 

eat  diatinction,  by  using  the  following  words:  'Mhat  all  memorials 

of  sales  and  conveyances,  inortgages,  marriage  settlements,  deeds 

of  trusty^  6cc,    And  this  Altitfction  in  several  other  parts  of  the 

BBtne    section,  seems  to  be  carefully  preserved.    Also,  by  an  act 

passed    subsequently  to  the  Georgetown  act,  in  1792,  1    Faust's 

Collection,  209,  this  species  of  deed  is  mentioned  ten  times,  and 

not  mentioned  once  without  prefixing  the  words  marriage  to  it ; 

which   shows  most  forcibly  the  strong  technical  distinction  which 

the  legislature  have  constantly  attached  to  this  sort  of  deed,  and 

laarea  do  aort  of  doubt  on  n^  mind  that  the  legislators  never  in- 

▼oil.  ni.  00 
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^jS***'  *®°^^  *^  include  deeds  of  marriage  settlement  in  the  GeorgetowB 
act ;  but  left  tbem  as  before,  to  be  recorded  in  the  secretary's  office, 
or  memorials  thereof  registered  in  that  office,  where  the  originib 
were  recorded  in  any  clerk's  office  in  any  county  or  district  other 
than  Charleston. 

Defendant's  counsel  also  urged  as  an  exception  to  this  deed,thit 
it  had  not  been  recorded  in  the  secretary's  office  in  due  time,  ereo 
if  the  law  had  intended  it  should  be  recorded  in  that  office^  u  it 
had  not  been  recorded  there  within  three  lunar  months  after  its  ex. 
acution.    Judge  Blackstone  says  in  his  2d  volume,  141,  *<tnoDih 
in  law  is  a  lunar  month,  or  twenty  .eight  days,  unless  otherwise  ex* 
pressed,"  dtc,  therefore,  a  lease  for  twelve  months  is  only  for  for- 
ty-eight weeks  ;  but  he  allows,  if  the  words  twelve  months  be  ueedi 
it  means  the  whole  year;  and  explains  it  by  saying  that  space  of 
time  is  generally  understood  to  mean  a  whole  year,  whea  expresMd 
in  the  singular  number.     Thus  that  great  lawyer  allows  the  liwto 
recede   from  its  usual  calculation,  to  conform  to,  and  adopt,*tiie 
popular  meaning.     Then  ought  we  not  to  follow  so  reasonable  an 
example  ?     Can  we  suppose  that  a  single  member  of  the  Isgialatore, 
which  limited  the  time  for  recording  marriage  settlements,  had  any 
other  months  in  view  but  calendar  months  7     This  class  of  mooibi 
is  well  known  to  every  body.     Children  not  dye  years  old  can  tell 
you  that  there  are  'twelve  months  in  the  year,  and  tell  you  tbe 
names  of  those  months.    Not  one  man  in  five  hundred  can  tell  yM 
any  thing  about  a  lunar  month,  unless  he  has  read  the  second  vol- 
ume of  Blackstone's  Commentaries.     Our  almanacks,  which  are 
in  every  man's  hands,  give  you  no  instructions  concerning  laotr 
months,  but  they  tell  you  all  about  the  calendar  months.    AU  out 
calculations,  all  our  reckoningv,  all  bur  popular  divisions  oi  tisw, 
are  isolely  governed  by  the  calendar  monlh  and  not  the  hxoar.   So 
little  are  lunar  months  attended  to  in  our  rural  economy,  and  even 
in  our  legal  proceedings,  that  Judge  Blackstone'e  lunar  onniU'tsu 
little  known,  or  as  little  understood  as  his  trial  by  battle ;  and,  1  be< 
lieve,  the  latter  will  be  as  soon  revived  as  tbe  former.    Tbeo,  I 
think,  we  are  authorized  by  Judge  ^B^kstone  himseU,  to  adopt  (be 
popular  meaning,  and  say  that  the  act  means  calendar  maathk 
But  we  are  further  justified  in  adopting  this  meaning  from  tbe  case 
of  4  Dallas,  143. 

The  defendant's  counsel  alleged  that  the  statute  of  liniitatioos 
would  bar  the  plaintiff 's  recovery,  and  that  he  ought  to  be  a\k)wcd 
by  the  judge  who  presided  at  the  trial,  to  give  it  in  evidence  onler 
the  geneiil  issue.    It  has  been  the  coustant  practice  of  oar  o«i 
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coDrtB  to  require  the  statute  of  limitatioDs  to  be  pleaded,  wheD  the  ^^SV^' 
party  would  take  advantage  of  it.     Then  it  gives  the  plaintiff  an 
opportunity  to  reply  .a  new  promise,  or  any  other  matter  or  thing 
that  he  may  think  fit,  which  will  save  him  from  the  effects  of  this 
statute ;  otherwise,  he  must  come  constantly  prepared  to  reply  in 
evidence,  without  knowing  that  the  statute  will  be  relied  on  by  de« 
fendant.     It  is  also  long  settled  by  the  English  authorities.    4  Ba- 
con, 484.    Letter  F.  2  Salk.  429.    3  Blacks.  Com.  306.    5  Burr. 
2630.    Cro.  Charles,  404.    AH  these  are  concurring  authorities, 
that  the  statute  of  limitations  cannot  be  given  in  evidence.     Also 
1  Chitty,  173,  and  2  Saunders,  63.     By  these  two  authorities,  it  is 
eipressly  settled,  that  no  advantage  can  be  taken  of  the  statute  on* 
less  it  be  pleaded.    I  am,  therefore,  against  a  new  trial. 
Gbiiolb,  J.,  concurred. 
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Richard  Dixon  o.  John  Haslbtt. 


Th9  authority  of  an  agent  must  be  proved.    There  is  nothing  in  the  mer* 
'  cantile  usage  to  do  away  the  necessity  of  such  prosf. 

SxiTH,  J.     This  was  an  action  of  assumpsit  on  three  bills  of 

exchange  for  four  hundred  pounds  each.    They  were  drawn  by  de« 

fendant  to  the  order  of  Captain  Neil  M'Neill,  and  endorsed  by  him 

to  the   plaintiff,  a  merchant  in  LiverpooL    These  bills  have  been 

regularly  protested  for  non-acceptance  and  for  non-payment*    Mr. 

LeefTe  proved  that  the  defendant  acknowledged  this  fact  to  him,  and 

shewed  him  a  bundle  of  papers,  in  which  be  said  the  protests  were ; 

and  also  acknowledged  that  he  had  due  notice  of  the  non-acceptance 

and  non-payment.    The  defence  set  up  was,  that  he,  the  defendantt 

had  paid  the  bills  to  Mr.  Mason,  the  agent  of  Captain  M'Neill ;  but 

MasoD,  who  was  sworn  and  examined,  said  that  he  had  received  no 

authority  from  the  plaintiff  to  settle  these  bills,  but  he  had  conceived 

that  Captain  M'Neill  had  obtained  authority  to  seUle  them ;  and, 

under  this  imprpssion,  he  had  settled  these  bills,  together  with  others, 

with  defendant.    The  presiding  judge  charged  the  jury,  that  ac- 

oordiDg  to  the  principles  of  the  common  law,  there  was  no  proof  of 
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^Sa^'  ""^^  ^^^'^  ^"  ^^  '^^^  variance  as  the  defendaDt  contended  for. 

y,^^^/'^^  As  the  name  of  platotiflT  was  mentioned  in  the  original,  as  **  James 

Kennedy    Kennedy,"  and  hlso,  ''otherwise  called  James  Kennedy,  late  she- 

Denoon.    "^  °^  Charleston  District,"   he  could  then  enter  up  his  judgment 

in  his  name,  either  with  or  without  the  addition  of  "  late  sheriff  of 

Charleston  ;"  and  no  advantage  could  be  taken  of  it  on  the  tors 

faeiat. 

But  even  if  I  should  be  incorrect  in  this  opinion,  it  would  seem 
that  be  could  not  take  advantage  of  it  under  the  plea  of  payment ; 
but  that  nul  tiel  record  was  the  only  plea  under  which  this  variance 
could  come  properly  before  the  court.  I  Chitty,  480.  I  am,  there<> 
fore,  of  opinion  that  a  new  trial  ought  to  be  refused,  as  well  as  the 
motion  for  nonsuit,  and  arrest  of  judgment 

Grimke,  J.,  concurred. 

NoTT,  J.,  dissentient.  This  was  a  Mcire  facioi  to  renew  a  judg- 
ment. About  seventeen  years  had  elapsed  between  the  judgment 
and  the  scire  facias.  The  defendant  pleaded  solmi  ad  diem ;  and, 
as  evidence  from  which  presumption  of  payment  might  arise,  in  ad- 
dition to  the  lapse  of  time,  offered  to  prove  the  embarrassed  cir- 
cumstances of  the  plaintiff,  the  affluent  circumstance  of  the  de- 
fendatit's  testator,  his  punctuality  in  paying  his  debts,  dec.  But  this 
evidence  was  rejected  by  the  presiding  judge,  on  the  ground  ihst 
DO  presumption  of  payment  ought  to  be  led  to  the  jury,  within  the 
period  of  twenty  years.  The  plaintiff,  of  course,  obtained  a  judg- 
ment ;  and  a  motion  is  now  made  to  set  aside  that  judgment,  and 
grant  a  new  trial,  on  the  ground  that  the  judgp  misconceived  the 
law,  in  rejecting  the  testimony  offered. 

It  appears  to  me  two  distinct  principles  have  been  confounded, 
both  in  the  decision  on  the  circuit,  and  in  the  argument  in  this  court, 
to  wit ;  presumption  of  payment  arising  from  lapse  of  time,  and 
presumption  of  payment  arising  from  other  circumstances,  which 
is  only  stren^hened  by  lapse  of  time.    It  is  an  established  rule  of 
law  m  England,  that  a  lapse  of  twenty  yevs,  without  any  other 
circumsiaiice,  affords  sufficient  presumption  of  payment  to  bar  an 
action  of  debt  on  bond.     2  Bts.  826,  27.     Scale  v.  Barringtoo,  1 
Camb.  20.     Colset,  et  aL  v.  Bud,  et  a/.,  1  Bay,  482.     And  the 
same  rule  applies  to  an  action  of  debt  on  a  judgment,  on  a  setre 
facias,    Peake,  24.    Tidd's  Prac.   19.     The  reason  why  twenty 
years  was  the  period  6xed  in  England,  was,  probably,  because  in 
that  time  the  principal  and  interest  equal  the  penalty  of  the  bond ; 
and  it  is  not  to  be  presumed  that  a  creditor  will  indulge  a  debtor 
longer  than  while  he  ii  receiving  interest  on  bis  money ;  hence  it 
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is  aligned,  and,  I  think,  with  some  plaasibility,  that  about  fourteen  f^^{^^^* 
years  and  a  half  ought,  in  this  State,  to  afford  a  presumj-lton  of  ^^  ^^, 
payment,  because,  according  to  our  rate  of  interest,  it  equals   the   Kennedy 
principal  in  that  time.     However,  as  the  English  rule  has  been    t>^^'  „ 
adopted  in  our  courts,  and  long  acted  upon  in  4his  State,  I  am  not 
now  disposed  to  introduce  a  new  one.    But  the  argument  would 
seem  to  prove  that  it  ought  to  be  received  here,  with  all  the  latitude 
which  has  been  allowed  to  it  there  ;  and  cases  have  been  submitted 
to  the  jury  in  England,  upon  a  lapse  of  only  sixteen,'  eighteen,  and 
nineteen  years.     Seo  the  cases  above  quoted. 

A  doubt  has  been  suggested,  whether  the  rule  ought  to  apply  to 
a  judgment,  because  it  is  a  debt  of  record.  But  when  a  debt  is 
once  adcnitted  to  have  existed,  circumstances  going  to  establish  a 
presumption  of  payment  would  appear  to  be  equally  strong,  without  ^ 
regard  to  the  nature  of  the  debt.  Indeed,  as  far  as  the  reasons 
abovementioned  are  to  be  regarded,  they  apply  more  strongly  to 
judgments  than  bonds,  because  they  do  not  always  carry  interest. 
If  twenty  years  have  not  elapsed,  the  payment  of  a  bond  may  be  pro«* 
yed  precisely  as  the  payment  of  any  other  debt.  A  receipt  for  the  se* 
cond  year's  rent  is  presumptive  evidence  that  the  first  was  paid ; 
l^iving  a  note  of  hand  afibrds  a  presumption  that  all  open  accounts 
are  settled.  The  pecuniary  circumstances,  and  the  relative  situa- 
tion of  the  parties,  inay  afford  presumption  that  a  debt  has  been 
paid,  and  all  these  presumptions  are  fortified  by  lapse  of  time.  The 
question  does  not  now  go  to  the  effect  to  be  produced  by  the  testi- 
mony  when  admitted,  but  to  the  principle  of  admitting  any  circum« 
stantial  evidence,  from  whence  payment  may  be  presumed  within 
twenty  years.  I  think  the  evidence  ought  to  have  been  admitted. 
Indeed,  it  is  only  within  twenty  years,  that  proof  of  any  other  cir. 
cumstance  te  necessary  ;  beyond  that  period  it  is  not  required,  and, 
in  all  cases,  lapse  of  time  strengthens  the  presumption  ariving 
frooi  other  circumstances.  Five  years  under  some  circurostan* 
ces  would  afford  strong  presumption  of  payment ;  ten  years  un- 
der the  same  circumstances  would  be  stronger,  and  fifteen  still 
stronger,  and  twenty  years,  would  be  conelusive  without  any 
circumstance,  until  rebutted  by  evidence  on  the  other  side. — 
From  the  least  contract  a  man  can  make  up,  to  the  highest  crime  he 
can  commit,  such  evidence  may  be  admitted  ;  thousands  have  been 
convicted  of  capital  offences  on  presumptive  evidence,  and  the  ex- 
tent of  such  evidence  cannot  be  known  until  it  is  beard.  In  the 
present  case,  a  man  straitened  in  his  circumstances,  to  what  ex- 
tent is  not  known,  because  the  evidence  was  not  received,  has  re- 
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ISuT*  Covtred  a  judgment  agamst  a  maa  in  afllutot  circaOMtanceB,  prompi 
,^'>^^'^^r  ^n<^  punctual  in  his  payments;  after  a  lapse  of  seventeen  yeart«aod 
Kenned/    when  the  debtor  is  in  his  grave,  an  attempt  is  made  to  renew  this 
Denoon.    J^^S"^®"^  against  his  executors ;  and  these  circumstances^  with  a 
lap8((  of  seventeen  years,  are  not  allowed  to  go  to  the  jury  as  af- 
fording ai  presumption  that  the  debt  was  paid.     I  cannot  see  upon 
what  principle  of  law,  the  testimony  was  excluded.    Presampuve 
evidence  many  times  arises  from  a  variety  of  circumstances,  each 
of  which  taken  alone  would  weigh  nothing,  but  when  taken  toge« 
ther  would  be  irresistible.     If  a  court  may  in  any  case  judge  of  * 
the  weight  of  evidence,  before  it  is  heard,  I  know  not  where  it  will 
stop  ;  I  cannot  see   any  rule  by  which  it  is  to  be  governed.     It 
Ihay  exclude  all  circumstantial  evidence  from  the  jury,  who  are 
the  constitutional  judges  of  the  weight  of  evidence. 

By  a  reference  to  a  few  cases,  we  shall  find  that  testimony  of 
this  sort  is  always  admitted,  th  the  case  of  the  Executors  of 
Brenton  v.  the  Executors  of  Cannon,  1  Bay,  482,  the  coort  ^y,  if 
DO  interest  has  been  paid  on  a  bond  fof  twenty  years,  it  shall  be 
presumed  to  be  satisfied  ;  '<  but  the  war,  and  a  variety  of  distresses 

« 

occasioned  by  the  revolution  alters  the  situation  of  the  country 
greatly,  and  therefore  all  these  circumstances  should  have  heee 
permitted  to  have  gone  to  the  jury.'^  In  the  case  of  Williams  v. 
George,  1  Camp.  217,  the  embarrassed  circumstances  of  the  de- 
fendant  were  given  in  evidence  to  rebut  the  presumption  of  pay- 
ment. Upon  the  same  principle,  1  should  presume  the  emlmrrassed 
eircumstancea  of  the  plaintiff,  or  the  affluent  eireumstancee  of  the 
defendant  might  be  shown  to  raide  a  contrary  presumption.  In  the 
ease  of  Washington,  et  aL  v.  Brymen,  Peake  on  Evid.  Ap.  Ixix^ 
the  relationship  between  the  parties  is  made  a  ground  from  which 
a  release  is  presumed.  In  the  case  of  Oswald  v.  Leigh,  1  T.  R. 
d72,  the  defendant  was  permitted  to  show  that  he  had  an  estate 
near  the  plaintiff,  and  was  regular  and  constant  in  all  his  paymeoie, 
as  affording  a  presumption  that  a  judgment  against  him  was  paid. 

In  many  of  the  cases  which  1  have  enumerated,  the  testimooy 
was  unavailing,  and  so  it  might  have  been  in  this  case.  I  give  no 
opinion  on  that  point ;  it  is  the  principle  t  look  to.  Believing  that 
the  evidence  ought  to  have  been  admitted ;  that  the  time  which  had 
elapsed,  though  -not  of  itself  a  bar  to  the  plaintiff  ^s  demand,  added 
weight  to  the  other  circumstances ;  and  that  all  ought  to  have  been 
submitted  to  the  jury,  under  the  direction  of  the  court,  I  am  Ibr 
granting  a  new  trial. 

CoiiCooK,  J.,  eoncurred; 
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1814. 


Pbasiebb  v.  DbIiA  Combk. 

A  witneae  testified,  that  he  was  acquainted  with  defendant's  handwriting. 
This  is  sofficient  evidence  to  go  to  a  jury ;  and,  after  verdict,  it  shall  b« 
presomed  that  he  has  seen  the  defendant  wnte. 


Smith,  J.    This  was  an  actioD  of  trover,  to  reoouer  a  negra 
maoy  named  Louis.    The  onlj  exception  taken  by  defendant  is, 
that  a  witness,  Mr.  Dela  Lande,  bad  not  proved  the  handwriting  of 
defendant  to  a  certain  deed  of  defeasance,  the  witness  having,  said 
that  he  had  been  acquainted  with  the  writing  of  Mr.  Dela  Combe^ 
and  believed  the  signature  shewn  to  bim  to  be  his  writing*    Mr. 
Cogdell,  defendant's  counsel,  offered  affidavits  to  explain  what  th^ 
witness  intended  to  say,  and  to  shew  that  Mr.  Dela  Lande  had  never 
seen  Mr.  Dela  Combe  write ;  and  Mr.  Cogdell  insisted  that  the  ex- 
preasioQS  of  the  witness  were  not  sufficient  to  authorize  this  evi- 
dence to  go  to  the  jury.    It  is  true  the  witness  did  not  say  he  had 
seen  Dela  Combe  write,  but  he  has  said  that  he  knew  his  writingf 
and  believed  the  signature  to  be  his.    He  might  have  been  asked  if 
he  had  seen  Dela  Combe  write,  or  had  known  his  handwriting  in 
the  eourse  of  a  written  correspondence ;  if  he  had  said  no,  then  it 
would  have  been  clear  that  the  evidence  was  insufficient.    But,  on 
a  motion  for  a  new  trial,  it  is  too  late  to  ascertain  what  the  witness 
would  have  said  had  he  been  asked.     From  his  answer,  we  most 
take  it  that  he  had  seen  Dela  Combe  write  ;  and  his  saying  he  be* 
lieved  the  signature  to  be  Dela  Combe's,  was  proof  strong  enough 
to  go  to  a  jury.    It  is  every  day's  practice  in  our  own  courts,  and 
warranted  by  the  English  law.    Macnally,  421.    On  this  ground, 
I  am,  therefore,  of  opinion,  the  new  trial  ought  not  to  be  granted. 
Coix»6cs,  NoTT,  and  Gbimkb,  Js.,  concurred. 


▼OL.  ni. 


61 


463  BREVARD'S  REPORTS  OF  DECISIONS 


c^mXami,  CONSTTTDTIONAL  COURT,  CHARLESTON,  JAN,.  1814, 
'    lol4* 

CbABLOTTE    HbYWARD  O.  J.   C.   CVTBBERT. 

• 

The  oommiBsioners  to  assess  dower,  ooght  to  certify  that  the  land  can- 
not be.divided,  and  dower  set  off,  before  they  aeseas  a  sum  of  money  in 
lien  of  dower.  An  assessment  of  one  third  of  the  valae  of  the  fee 
simple,  set  aside  as  excessive. 

NoTT,  J.    The  commissioners  in  this  case,  appointed  to  lay  off, 
and  assign  to  Mrs.  Hey  ward,  her  dower  in  four  several  tracts  of 
land,  have,  in  lieu'  thereof,  allowed  her  the  sum  of  five  tboosand 
pounds  in  money,  which  is  equal  to  twenty-one  thousand  four  boa* 
dred  and  twenty-eight  dollars.     This  return  was  set  aside  by  the 
judge  on  the  circuit ;  and  this  motion  is  made  to  reverse  that  deci. 
sion,  and  to  confirm  the  return  of  the  commissioners.     1  am  of 
opinion  the  decision  ought  not  to  be  reversed.     The  act  of  asseni- 
Uy  of  1780,  authorizes  the  commissioners  to  assess  a  sum  of  mo* 
ney,  in  lieu  of  dower,  only  in  cases  when,  in  their  opinion,  it  cao. 
not  be  fairly  and  equally  divided,  without  manifest  disadvantage. 
They  ought,  therefore,  to  have  stated  that  upon  taking  a  view  of 
the  premises,  they  were  of  opinion,  such  a  division  could  not  bo 
made,  before  they  recommended  a  sum  of  money  to  be  paid  in  liea 
thereof.     But  in  this  case,  they  have  assessed  a  sum  of  money  to 
be  paid,  without  showing  that  the  land  could  not  be  divided  to  ad* 
vantage,  and  the  dower  assigned.     1  am  also  of  opinion,  that  the 
decision  ought  to  be  supported  on  another  ground.    It  appears  that 
the  commissioners  have  valued  the  lands  ai  fiAeen  thousand  poands, 
and  have  given  the  widow  five  thousand  pounds,  in  lieu  of  her 
dower,  being  one  third  of  the  value  of  the  fee  simple  of  the  Jaod : 
so  that  it  appears,  on  the  face  of  the  return,  that  they  have  pro- 
ceeded on  erroneous  principles,  and  that  the  return  ought  to  haTo 
been  set  aside  ;  therefore,  this  motion  ought  to  be  discharged. 
Smith,  J.    It  appeared  by  the  return  of  the  commissioners  in 
-  this  case,  that  they  had  assessed  for  Mrs.   Hey  ward,  one  thifd  of 
the  fee  simple  value  of  the  real  estate  of  her  late  husband,  Wiiliam 
Hey  ward,  instead  of  one  third  of  its  value  during  her  natural  life ; 
and  also  that  they  had  made  this  assessment  without  any  regard  to 
the  divisibility  of  the  lands ;  the  presiding  judge  rejected  the  re- 
turn, and  this  motion  is  to  reverse  the  decision.     In  the  admea- 
aorement  of  dower,  the  first  duty  of  the  commissioners  should  be 
to  ascertain  whether  each  tract  of  land  would  admit  of  a  diviaoo. 
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i¥ithout  maDifest  disadvantage  to  the  parties ;  and  if  they  woitldt  a  ^^^t^jT^ 
division  ought  to  be  made.    But  if  a  fair  division  could  notbe  madOt 
without  manifest  disadvantage,  then,  and  then  only,  are  they  aa- 
Aorized  by  the  act  of  the  legislature,  to  assess  a  sum  of  money  to 
be  paid  to  the  widow  in  lieu  of  her  dower ;  and  upon  a  fair  eon- 
stmction  of  the  act,  it  would  seem  that  they  ought  to  make  a  ape. 
cial  return,  otherwise,  it  could  never  appear  but  what  the  land  was 
capable  of  a  fair  and  equal  division ;  and  it  is  only  where  that  can* 
not.be  had,  that  the  act  authorizes  an  assessment  in  money.    On 
that  ground  alone,  I  should  think  the  return  too  defective  to  be  re* 
ceived.     The  act  never  intended  to  change  the  common  law  with 
respect  to  the  quantity  of  dower,  but  was  mtended  only  to  remedy 
the  inconvenience  which  might  arise  in  the  meting  of  dower  from 
lands  which  were  incapable  of  advantageous  divisions.    To  give 
one  third  of  the  fee  simple  value,  is  a  gross  departure  from  the  spi* 
rit,  as  well  as  letter  of  the  act.     Besides  it  is  transcending  the  ori- 
ginal intention  of  this  reasonable  provision  for  widows.    The  ob» 
ject  of  this  humane  law  was  not  to  enrich  the  widow  to  the  detri- 
ment of  creditors,  and  the  impoverishment  of  the  rest  of  a  man's 
family  ;  but  for  the  sustenance  of  the  wife,  and  the  nurture  and 
education  of  the  younger  children  ;  add  this  was  to  terminate  on 
the  death  of  the  wife.    I  am,  therefore,  against  the  motion. 
CoLcocK,  and  Gbixilb,  Js.,  concurred. 


CONSTITUTIONAL  COURT,  CHARLESTON,  JAN..  1814. 
Maboarbt  Savagb  o.  William  B.  Mitobxll. 

It  is  a  defendant's  duty  to  enter  an  appearance  at  the  first  teim,  even  if 
the  judge  does  not  attend. 

SxiTB,  J.  At  November  term,  1818,  a  motion  was  made  to  va» 
eate  an  order  for  judgment,  and  for  leave  to  plead  iasaaUy.  The 
writ  had  issued  on  the  4th  of  April,  1812,  returnable  to  the  second 
Tuesday  afler  the  fourth  Monday  in  October  then  next  ensuing. 
The  defendant  had  never  entered  his  appearance,  and  alleged  that 
ae  there  had  been  no  court  held  at  the  first  appointed  term,  aadbut 
one  day  the  term  following,  he  was  still  at  liberty  to  vacate  the  order. 


4a«  BREVARD'S  REPORTS  OF  DECISIONS 

^^£f^  Tkp  presidipg  judge  ruled  otherwise,  aod  this  motioa  is  to  rerene 
that  defsisiop.    If  any  doubt  has  arisen  with  the  defeodaoty  with 


ftyvi^  lenpect  to  the  propriety  of  eateriog  his  appearance  at  the  first  term 
|,.  J^  ■■  aAer  the  return  day,  because  there  was  no  court  held ;  yet  tbsC 
ouist  baf  e  been  obviated  at  the  April  term,  1813,  when  Judge  Nott 
held  the  court,  notwithstanding  he  held  it  but  one  day  ;  and«  as  tbat 
poe  day  would  complete  the  sitting  of  the  court  within  the  most 
strained  construction  of  the  act  of  19th  February,  1791,  and  oooU 
90t  have  left  ft  possible  doubt,  not  haf  iog  enter^  his  appearance, 
be  forfeited  his  right  to  vacate  the  order  for  judgment,  and  has  no 
giroand  to  sel  aeide  the  decision  of  the  judge  on  the  circuit. 

Nott,  J.  The  act  of  1791,  1  Faust.  40,  p^uthorizes  a  dete- 
fjnnt  to  plead  to  plftiotiff 's  declaration,  only  ppon  condition  of  hii 
tiftving  entered  a|i  appearance  with  the  clerk  during  the  eittiDg  of 
th^  ooMrti  to  which  the  wrH  was  returnable.  The  defendant  ip  diis 
cMe  bud  Qmitted  to  enter  en  appearance  fo^  two  courts  afUtr  ths 
writ  WM  retiirped ;  and,  at  the  third  court,  the  prepidiog  judge  le- 
ffMed  to  set  aside  the  order  for  judgment  wbicb  the  plaifitiff  hpd 
pbMiined»  and  would  pot  permit  the  defendant  to  plead.  A  motip^ 
II  pofv  made  to  reverse  that  decision,  and  to  let  the  defeu4&pt  in  to 
md^  his  defence.  The  grounds  on  which  this  motipu  is  fouDded, 
are :  1.  That  at  \\ke  court  to  which  t^e  writ  is  returnable,  do  judge 
attended  to  hold  the  court ;  but  the  act  above  ipentionecl  autiioriasB 
the  clerk,  when  no  iudge  attends,  to  open  and  adjourn  the  cowt, 
and  that  formality  was  observed  in  this  case  ;  the  defendant  thai 
had  an  opportunity  to  enter  his  appearance.  But,  2.  He  did  not 
enter  his  appearance  at  the  second  court;  His  excuse  for  that 
omission  is,  that  the  court  sat  only  one  day ;  but  one  day  was  siif« 
ficient  to  enter  all  the  appearances,  and  if  the  party  did  not  choose 
to  avail  himself  of  it,  he  must  abide  by  the  consequences.  I  an  of 
opinion,  this  motion  ought  to  be  discharged. 
CoLOocK,  and  Grihsb,  Js.,  concurred. 


IN  THE  STATE  OF  SOUTH   CAROLINA.  486 


CONSTITUTIONAL  COURT,  CHARLESTON.  JAN.,  1814,  CamX^ 

Mabt  Buist,  Administratrix  of  Rev.  George  Buibt,  o.  Wxl- 
LiAi^.B.  Mitchell,  Executor  of  John  Mitohbll. 

It  is  sufficient,  if  process  be  served  fiAeen  days  before  the  sitting  of  the 
court,  including  the  first  day  on  which  the  court  sits,  and  excluding  the 
day  on  which  process  is  served. 

NoTT»  J.     The  act  of  1799,  enacts  that  all  judicial  proeess  tball 
be  made  returnable  to  the  clerk  of  the  court,  fifteen  days  next  be- 
fi>re.tbe  sitting  of  the  laid  court ;  and  the  question  now  is,  whedier 
the  act  means  fifteen  days  exclusive  of  the  day  on  which  it  is  re- 
tornable,  and  of  the  first  day  of  the  court,  or  whether  one  day  maj 
he  inclusive.    The  presiding  judge  on  this  circuit,  was  of  optoiosy 
that  OD6  of  the  days  might  be  inclusive,  and  decided  accordingly ; 
and  a  motion  is  qow  made  to  reverse  that  decision.    1  am  of  opin- 
ion, th9  decision  was  correct ;  it /was  conformable  1o  the  usual  mlc 
of  conetruction  in  similar  cases,  both  in  England  and  this  State, 
and  ooosistent  with  the  practice  that  has  always  prevailed  under 
that  act.    I  am,  therefore,  of  opinion,  that  the  motion  ought  to  be 
discharged. 

SmxtHi  J.  The  copy  writ  was  lefl  at  defendant's  resideaoe,  on 
tbp  19th  of  October,  and  the  eourt  sat  on  the  8d  November,  makiag 
bat  fourteen  daysf  exclusive  of  the  day  on  which  the  wnl  waa 
servedf  and  the.fir^t  day  of  court  The  defendant's  motioo  waste 
vacala  the  service  of  the  writ  for  irreguhtrity,  not  being  returned 
fifteen  days  next  before  the  sitting  of  the  court  It  appears  to  ma 
to  admit  of  great  doubt  whether  the  constrnctioa  contended  for  by 
the  defendant,  is  not  the  correct  one ;  but  the  authority  in  SeUon,  p. 
406,  will  warrant  a  difierent  construction ;  aad  as  it  is  more  a. 
qaestion  of  practice  than  of  substantia]  justice,  it  is  perhaps  the 
b^Bt  <3ourse  to  say,  that  the  siuing  day  of  court  is  to  be  considered 
as  one  of  the  fifteen :    Therefore,  I  must  be  against  the  motion. 

Gbukkb,  J.  The  question  in  this  case  is,  whether  the  day  on 
which  the  process  is  served  and  is  returnable,  shall  be  both  excluded 
in  coanting  the  fifteen  days  before  the  return  day ;  for  if  so,  then 
there  will  be  in  this  case,  but  fourteen  days  intervening  between  the 
day  of  service  and  the  day  of  the  return.  The  rule  of  law  is,  thai 
there  are  no  fractional  parts  of  a  day,  so  that  if  process  be  served 
before  twelve  o'clock  at  night,  it  shall  be  accounted  served  on  that 
day  to  which  the  twenty  hours  belong.    If  then  the  day  on  which 
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^mT^'  the  writ  be  served,  is  to  be  accounted  as  one  of  the  fifteen  days,  it 
will  be  in  time,  as  it  will  be  fiAeea  days  next  before  the  sittiog  of 
the  court  to  which  it  is  returnable.  In  B.  R.  the  four  or  eight  days 
allowed  for  pleading  are,  one  inclusive,  and  the  other  exclusive ; 
but  in  C.  B.  both  are  inclusive.  1  Sellon,  203.  The  time  to 
plead  under  a  judge^s  order,  is  reckoned  inclusive  of  the  day  of  the 
date  of  the  order,  but  exclusive  of  the  day  on  which  it  expiree :  so 
that  an  order  for  a  week's  time  to  plead,  obtained  on  a  Saturday, 
expires  on  the  morning  of  the  following  Saturday ;  and  in  G.  B. 
the  plaintiff  may  sign  judgment  in  the  afternoon  of  that  day.  Sel- 
lon, 311. 

Again  :  as  to  tne  mode  of  reckoning  the  days,  the  day  of  ghiog 
the  notice  is  reckoned  exclusive,  and  the  sittmg  or  commission  day 
inclusive.  Selloo,  407,  By  which,  it  appears  that  according  to 
the  practice  of  the  English  courts,  their  mode  of  computatioo  in- 
cludes always  one  of  the  days ;  and  in  C.  B.,  which  is  the  court 
thaty  by  our  law,  we  are  directed  to  follow  in  our  proceedings,  thst 
both  days  are  included  in  the  cas»  mentioned  above ;  so  that,  if  a 
rule  to  plead f  be  given  on  the  7(ht  it  is  out  on  the  lOtht  and  jodg. 
ment  may  be  signed  on  the  1 1th.  Reasoning,  therefore,  from  ana* 
logy^  I  should  be  of  opinion,  that  one  of  the  days  on  which  the  pio- 
cess  is  /served  or  returned,  should  be  counted.  But  the  terms  of  oar 
act,  requiring  that  it  should  be  fifteen  days  n6xt  before  the  sitting, 
precludes  the  return  day  from  being  counted  in  that  number.  I  am 
therefore  of  opinion,  that  the  day  on  which  the  process  was  served, 
must  be  counted  as  one  of  the  fifteen  days  before  the  sitting  of  the 
oourty  and  that  the  service  in  this  case  was  regular;  the  molioa 
mast,  therefore,  be  discharged. 

CoLcooE,  J.f  concurred. 
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CONSTITUTIONAL  COURT,  CHARLESTON,  JAN.,  1814.  Can^Cawrt, 

1814. 

JoHir  Potter  v.  John  Shacklbford  de  Som,  IVxLsoif  At  Paul  Potter 

V.  J08RFH  Alston,  William  Boyb  v.  John  A.  Alston,  Wil-  gvj^i. 

LiAX  RvssBLL  &  Co.,  Assigoeos  of  CouBSB  &  M'Faelanb,  V,  fold. 
William  Alston,  juo. 

A  loanre  facias  retamable  to  a  certain  .day*  iB  rendered  yalid  by  an  act  of 
the  legislature  altering  the  time  of  holding  the  court,  and  declaring  the 
same  to  be  good  for  the  day  so  fixed,  although  different  from  the  day  on        * 
which  it  was  returnable. 

CoLcsooK,  J.    The  following  grounds  of  error  in  arrest  of  jadg« 

ment,  are  taken   by  the  counsel  for  the  defendants  below.     First, 

that  the  venire  must  be  made  returnable  on  the  first  day  of  the 

term,  on  which  the  court  is  directed  by  law  to  sit.    Secondly,  that 

the  court  can  only  sit  at  the  time  that  the  venire  is  made  returnaUe, 

and  the  court  has  not  in  this  instance  legally  any  authority  agree* 

ably  to  our  law  to  sit  on  a  day,  the  time  of  whose  sitting  .is  altered 

to  another  day,  and  the  venire  made  returnable  on  that  day.     The 

ohjection  to  the  sitting  of  the  court  cannot  be  collected  from  any 

thing  stated  in  the  above  grounds,  which  were  furnished  in  these 

cases  ;  but  T  understand  that  it  was  contended  that,  as  the  act  of 

December,  1811,  had  altered  the  times  of  the  sitting  of  this  court, 

thai  it  could  not  sit  at  the  time  mentioned  m  the  old  act.     It  is  only 

necessary  to  observe,  that  the  law  passed  in  December,  pould  not 

go  into  operation  by  March,  and  it  is  further  presumed  that  the  oe- 

nires  may  have  issued  before  the  rising  of  the  legislature  ;    and  in 

order  to  avoid  any  misunderstanding  of  the  proposed  alteration,  the 

law  itself  says  in  the  very  commencement,  **  that  the  alteration  is  to 

take    place  after  the  conclusion  of'  the  next  eastern  circuit."    I 

caa  see  no  ground  for  a  new  trial,  and  am,  therefore,  against  the 
motioo. 

SxiTB,  J.    The  only  question  made  in  this  case  was,  whether 

the  writs  of  ventre  for  the  autumnal  sitting  at  Georgetown,  were 

regular  and  legal,  as  they  were  made  returnable  to  another  day  than 

that  on  which  the  court  was  held.    The  act  of  the  21st  December, 

1811 9  for  regulating  the  courts  held  by  the  associate  judges,  dec., 

and  for  other  purposes  therein  mentioned,  has  made  an  express  pro- 

Tiflion  for  legalizing  the  writs  of  every  denomination,  under  which 

must  be  included  writs  of  venire,  for  that  term  thus  to  be  returned. 
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JlgJ^  1  am,  therefore,  of  opinion,  the  ruiea  in  the  above  aeTeial  eases 
ought  to  be  discharged. 

GuMKc,  J.    Tbe  first  objection  made  here  is,  that  the  vemn 
mam,  be  made  returnable  on  the  first  day  of  the  term  on  which  the 
coart  is  directed  by  law  to  sit,  of  which  position  there  can  be  ao 
doubt,  being  tbe  uniform  constant  practice  of  the  courts,  and  agree- 
ably to  the  directions  of  the  law.     The  second  objection  i%  that 
the  court  can  only  sit  at  tbe  time  tbe  venire  was  made  reUimable; 
and  tbe  court  has  not  in  this  instance  legally,  any  authority  agree* 
ably  to  our  laws  to  sit  on  a  duy,  the  time  of  which  sitting  is  altered 
to  another  day,  and  the  venire  made  returnable  on  that  day.    If 
the  court  did  not  understand  the  occasion  of  these  motions,  it  would 
be  impossible  to  do  so  from  the  briefs.    The  court,  however,  being 
acquainted  with  the  circumstances,  and  having  declared  an  eztia- 
judicial  opinion,  in  the  month  of  January,  1813,  and  which  was 
puUisbed  for  tbe  information  of  those  concerned  in  the  sitting  of  tbe 
then  nest  ensuing  court  at  Georgetown  ;  and  to  remove  all  doobis 
upon  that  occasion,  I  understand  that  these  cases  were  hung  up  oa 
that  ground.     I  am  surprised   that  so  plain  a  principle  of  law,  as 
the  one  oppugned  here,  should  be  objected  to,  viz.,  that  the  l^gishi- 
tore  have  a  right  to  alter  the  sittings  of  the  courts,  and  to  declare  a 
vemret  returnable  to  a  prior,  or  posterior  day,  by  some  former  law, 
good  and  valid,  and  to  be  returned  on  some  other  day  than  tbe  one 
mentioned  in  the  original  law.    The  expression  of  the  law  of  De- 
cember, 181],  is,  that  tbe  alteration  contemplated,  should  not  take 
place  until  after  the  conclusion  of  the  next  eastern  circuit.    If  thv 
court  could  only  sit  at  the  time  the  venire  is  made  returnable,  then 
woaM  tbe  holding  of  the  courts  not  depend  upon  the  law,  but  upon 
the  accuracy  and  the  precision  of  the  clerk,  who  might,  thioigb 
mistake  or  design,  disappoint  the  justice  of  the  county.    I  anib 
therefore^  of  opinion,. that  the  motions  should  be  discharged. 


C019STITUTH>NAL  COURT,  CHARLESTON,  JAN.»  1814. 
Mast  Mabshall,  et  al.  o.  Othhieii  Gilbs,  el  mL 

No  distrees  fiv  rent  will  lie,  unless  the  rent  be  expressly  reserved. 
NoTT,  J.    The  defendants  in  this  case,  purchased  a  tract  of  laiid 
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uiid«r  A  decree  of  the  court  of  equity,  of  which  land  the  pbintifi 
tre  in  posseesion.     After  the  purchase*  the  defendanta  gare  notice 
Co  the  plaintiffs,  to  quit  the  preiniaea  in  a  given  time,  or  lo  pay  one 
hundred  dollars  per  im>iith  rent.    The  plaintifis  having  refused  to 
do  either,  the  defendanta  issued  a  warrant  of  distress,  and  seised 
upon  the  property  in  question*     The  plaintifis  obtained  a  replevin, 
to  try  the  right  of  the  defendants  to  distrain,  and,  upon  the  trial,  the 
piniotifi'  obtained  a  verdict ;  and  this  motion  is  now  made  for  a  new 
trial.     The  question  then  is,  whether  the  relation  of  tenant  and 
landlord  did  exist  between  the  parties,  ao  thai  the  defendanta  had  m 
right  to  distrain  ;  if  so,  they  are  entitled  to  a  new  trial ;  if  not,  the 
motion  must  be  refused.     Without  going  further  than  the  decisione 
of  our  own  courts,  1  am  of  opinion-  that  the  motion  ought  not  to 
prevail.     The  case  of  Jack  v«  Smith,   1  Bay,  810,  and  Smith  t« 
The  Sheriff  of  Charleston,  1  Bay,  4d8,  are  conclusive  on  the  sub- 
ject ;  in  both  cases  it  is  laid  down  in  iotidem  verbis^  **that  no  dis- 
tress for  rent  can  be  made,  unless  a  specific  sum  be  reserved*  either 
by  some  lease,  deed,  or  agreement,  in  writing  or  by   parol ;''    and 
these  decisions  appear  consonant  to  the  principles  of  the  common 
law.     Reuts  at  common  law   were  of  tbree  kinds ;   rent  servicer 
rent  charge,  and  rent  seek.     Rent  service  was  where  a  tenant  heU 
by  feolty,  homage  on  corporal  service,  and  certain  rent.    This  was 
the  only  kind  of  rent  for  which  a  lord  could  distrain  at  common  law, 
without  reserving  a  special  power  of  distress.     Co.  Litt.  00,  143. 
Gilb.  on  Replevin,  5.    The  rent  charge  was  where  there  waa  not 
only  a  certain  rcint  reserved,  by  deed,  but  where  the  deed  also  con- 
tained a  special  clause  authorizing  tho  lord  to  distrain,  where  it  was 
not  paid  ;  and  the  rent  seek  was  where  a  certain  rent  waa  reserved 
by  deed  without  any  clause  authorizing  a  distress.    In  this  speciee 
of  rent,  there  was  no  remedy  by  way  of  distress  at  common  law* 
Gilbert  on  Rep.  6.     The  diatiociion  between  these  several  kinds  of 
rent  is  now  abolished  in  England,  and  the  remedy  of  distress  is 
given  in  all  cases  by  the  statute,  4  George  2,  c.  28  j  but  a  certain 
rent   must  be  reserved  in  the  same  manner  as  before  the  statute. 
Xbie  euitute  does  not  appear  to  have  been  made  of  force  in  this 
State,  but  has  been  adopted  in  practice.    A  reservatk>n  of  a  speci* 
fie  sum  as  rent,  eo  MminCf  is  then  the  true  criterion  of  a  party's 
right   to  distrain  fur  rent  arrear.     In  the  principal  case  there  was 
DO  such  reservation  ;  there  was  no  privity  of  contract  between  the 
|iartiea ;  it  would  produce  tho  most  pernicious  consequences,  if 
ilie  law  was  othef^wise ;  it  would  be  puuing  it  in  the  power  of  eve- 
ry man  to  convert  any  one  into  a  tenant,  who  shouU  happen  lo  be 
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itt  pDM6wioft  of  lind  to  which  he  might  fsDcy  hioMelf  the  ewner* 
■od  to  judge  for  himself  the  meaiare  of  daroaget,  to  which  he 
woold  be  eotiiledy  and  to  take  redresii  in  this  summarj  way.  The 
defendant's  are  not  without  redress,  if  ihey  have  any  claim ;  but 
they  have  mistaken  their  remedy,  and,  therefore,  the  motion  must 
be  refused. 

SsfiTH,  J.    This  case  was  submitted  by  agreement  of  the  par- 
ties on  defendant's  brief.    The  brief  in  substance  stated  that  the 
plaintiffs  were  in  possession  of  the  premises,  which  consisted  of  a 
house  and  lot,  that  had  been  sold  under  a  decree  of  the  Court  of 
Equity,  and  purchased  by  Charles  Drayton,  and  Thomas  Drayton ; 
and  that  the  master,  as  their  agent,  gave  notice  thereof  to  the 
plaintifis,  and,  at  the  same  time^  notified  them  to  quit  the  premises^ 
or' to  pay  a  monthly  rent  of  one  hundred  dollars.    The  plaintifls 
refused  to  accept  the  notice,  and  insisted  that  they  only  were  the 
legal  owners  of  the  house  and  lot.     Upon  this  notice,  the  defeo* 
dants  made  their  distress.     It  was  admitted  that  neither  the  plaio- 
tiffs,  nor  their  father,  under  whom  they  claimed,  were  on  the  face 
of  the  proceedings,  parties  to  the  suit  in  equity,  upon  which  was 
founded  the  decree  of  sale.     It  was  insisted  on  by  the  defendaots^ 
that  this  court  could  not  eiamine  into,  and  pronounce  illegal  and 
void,  the  decree  of  another  court  of  high  and  eiclusive  jurisdie* 
tion  ;  and  that  the  decree  of  the  Court  of  Equity,  must  he  pre. 
■uaned  to  be  correct.    It  is  true,  this  court  has  not  the  power,  nor 
I  believe,  the  disposition  to  examine  into  and  declare  void  and  ille. 
gal  the  decisions  of  ihe  Court  of  Equity,  if  that  were  the  quertioa 
before  us.    But  because  the  Court  of  Equity  has  exclusive  and  ie« 
dependeut  powers,  it  does  not  follow  that  it  is  omnipoteoi ;  andr 
therefore,  without  intrenching  on  that  jurisdiction,  we  nay  eoqeiie 
whether  that  decree  has  embraced  the  rights  of  the  plaiolifl^  In 
Ihe  preauses  in  question*    If  it  has  not,  what  can  he  n>ors  alwurd, 
than  to  say  that  this  court  should  not  listen  to  their  righls,  when 
offered  to  it  in  a  case  of  which  it  had  complete  jurisdiction  t    The 
decree  of  the  Court  of  Equity  may  be  final  and  concluMve  upoa 
all  that  were  made  parties  to  the  case  ;  because  they  have  had  a 
full  opportunity  to  make  their  defence,  and  show  their  righia  m  m 
court  of  competent  jurisdiction,  and  of  full  power  to  <)o  equity  all 
•roundi  and  quiet  every  conflicting  claim,  as  well  as  to  eeiablisbtke 
property  in  the  rightful  owner.     But  it  never  could  be  admiUed, 
WiiImmM  a  vblation  of  every  principle  of  law,  as  well  aa  of  justiea 
equityt  that  Iha  efiect  of  a  decree  should  extend  to  Ihoae  wko 
aever  made  parties  lo  the  eail  oa  which  it  wwteaded» 
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Mil  up  ttiw  rights  forever.    Then  it  etDoot  be  ioterfeheg  villi  ^"^Jl"^ 

the  powers  of  the  Court  of  Equity  to  say,  thst  these  plwBtiA 

should  be  heard  in  defence  of  their  rights.     Between  these  par* 

ties,  there  was  no  such  relationship  as  that  which  e!Lists  between 

landlord  and  tenant.     It  was  not  alleged  that  the  plaintifis  hM  uo* 

der  the  defendants  by  any  contract  between  them,  either  written  or 

parol ;  or  that  they  came  into  possession  under,  or  by  any  coUusioQ 

with  any  other  person,  to  whom  the  defendants  had  leased  the  pre* 

mines.    Some  such  relationship  as  this  must  have  existed  before  the 

defendants  could  have  distrained.     If  none  such  did  exist,  and  the 

defendants  were  the  rightful  owners  of  the  premises,  the  plaintifis 

were  trespassers  and  might  have  been  proceeded  against  aa  auoh 

by  an  action  of  trespass ;  but  could  never  be  distrained  upon  ae 

tenants.    It  would  constitute  a  new  species  of  redress  to  be  ob» 

tained  by  the  act  of  the  party  himself,  if  he  were  allowed  tu  dis» 

train,  when  he  ought  to  bring  an  action  of  trespass,  and  convert  a 

trespasaer  into  a  tenant.     This  setf.created  Uodlord' would  also  ac* 

quire  great  advontages  over  his  adversary  ;  for,  by  compelling  bin 

into  the  character  of  a  tenant,  he  would  silence  all  opposition*  b9* 

cause  a  tenant  is  not  permitted  to  controvert  his  landlord's  title.    I 

am,  therefore,  of  opinion,  that  the  defendants,  if  they  had  sustained 

aoy  injury,  have  mistaken  their  mode  of  redress,  and  am  agaioal  a 

trial. 

ColcocnE,  J.»  eonenrred. 


CONSTITUTIONAL  COURT,  CHARLESTON,  MAY,  181C 
JAxis  M.  Gbieb  o.  Richard  Sbj^oueford. 

JHo  mandsmus  lies  to  the  manQgers  of  elections,  to  compel  them  to  de» 
elare  a  candidate  elected.  The  decision  of  the  managem,in  qusstioas 
ef  election,  is  final  and  oeadusive. 

RicHARDSOw,  fer  the  motion.    KrNO,  confru. 

BxiTH,  i.  This  was  an  application  to  the  Court  of  Sessieni  fee 
m  writ  of  manimmu,  to  be  directed  to  Samnel  J.  Thurston,  and 
tMiiWB,  naaagera  of  the  election  ibv  sheriff  in  Georgetown  Dietrie^ 
Isald  00  the  second  Monday  aad  TncMhy  cf  January,  IU4,ia  pasC 


4M  BREVARD'S  REPORTS  OF  DECISIONS 


^jgj^'  iuance  of  the  act  of  the  general  assembly  of  the  I5th  of  DeeemlMrf 
1808 ;  and  requiring  them  to  return  the  said  el&clion  v6id,  deCf 
wheOf  in  fact,  they  had  already  returned  Richard  Shackleford  duly 
elected ;  vho,  under  that  return,  had  been  commissioned  by  the 
governor.  The  second  section  of  the  foregoing  act  prescribes  ibe 
mode  by  which  contested  elections  are  to  be  decided.  It  gives  this 
power  to  the  managers,  constitutes  them  a  complete  court,  aod  aa« 
thorizes  and  impowers  them,  not  only  to  hear,  but  also  to  deter, 
mine  any  such  contested  election.  From  their  decision,  no  appeal 
is  given.  But  from  the  act,  it  manifestly  appears  that  the  legisla. 
tore  intended  the  managers  to  compose  a  tribunal,  whose  decisioa 
should  be  final  and  conclusive,  in  cases  of  contested  elections,  to 
favor  of  the  present  applicant,  they  did  hoar  and  determine ;  and 
because  in  the  exercise  of  that  judicial  power,  they  decided  against 
him,  he  applies  for  a  writ  of  mandamtu,  with  a  view  to  correct  ihsl 
decision. 

The  writ  of  mmndamus  is  a  very  efEcacious  of^e,  but  it  cannot  be 
applied  in  all  cases.  If  the  managers  had  refused,  or  neglected  to 
make  a  return,  the  Ccurt  of  Sessions  would  then  have  been  compe* 
tent  to  grant  the  mandamus  to  compel  a  return.  But  when  they 
have  made  a  return,  tlicy  have  already  done  every  thing  which  the 
Court  of  Sessions  could  have  compelled  them  to  do.  Whether  that 
return  was  founded  on  a  just  and  fair  decision  between  the  candi* 
dates  liiigant,  is  not  for  this  court  to  determine,  through  the  roediunn 
of  a  writ  of  mandamus.  The  Court  of  Sessions  has  a  general  sa. 
perintending  power  over  nil  courts  of  inferior  jurisdiction,  but  this 
power  is  given  sub  modo.  It  never  was  intended,  nor  is  there  a 
case  to  be  found,  where  the  (^ourt  of  Sessions  have  reviewed  tlie  jo* 
dicial  decisions  of  an  inferior  court,  by  a  writ  of  mandamus*  I 
am,  therefore,  of  opinion,  that  the  rule  ought  to  be  discharged. 

Bay,  J.     Upon  the  return  of  the   rule  in  this  case,  the  sheriff, 
Mr.  Shackleford,  produced  to  the  Circuit  Court,  Judge  Grihkb 
presiding,  the  governor's   commiiision  under  the  seal  of  the  State, 
nominating  and  appointing  him  sheriff  of  Georgetow.n   district,  ia 
whichi  it  was  stated  that  the  commissioners  of  the  election  had  re- 
turned to  the  governor,   that  he  had  been  duly  elected,  having  the 
greatest  number  of  votes  ;  wherefore,  the  governor  had  duly  oooi- 
missioned  and    appointed  him   sheriff  of  said  district     The  preai- 
ding  judge  deemed  this  a  good  and  sufficient  return,  and  refused  to 
grant  the  writ  of  quo  warranto.    This  was  an  appeal  from  the  de* 
eiaion  of  the  Circuit  Court,  on  a  motion  to  reverse  the  decisioii 
hwf  and  to  grant  the  writ  above  prayed  for. 
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Mr.  Richardson,  in  support  of  the  motion,  stated  various  instan-  ^^^^' 
ces  of  the  misconduct  and  irregularity  of  some  of  the  commission- 
ers of  the  election,  at  the   different  polls,  and,  nmoiig  other  things, 
that  they  had  admitted  M>me  to  v(»te,  wlio  were  not  entiled  to  it,  and 
rejecting   others,   who   were  duly  qualified ;    that   at  some  of  the 
polls,  a  sufficient  number  of  commissiuners  did  not  attend  to  receive 
the  voter,  dtc,  and  that  proper  notice  had  not  lieen  given  of  the 
time  of  election.     For  these  reasons  he  contended,  that  the  whole 
proceedings  ought  to  be  annulled,  and  the  commission  set  aside,  on 
the  ground  of  great  irregularity  ;    quoted   2  Eup.   330,  4  Burr. 
2241,  5  Burr.  268''^,  to  shew  that  this  writ  was  the  proper  mode  of 
trying  the  right  to  an  office,  when  an  officer  had  been  improperly 
elected  9  and  put  into  an  office  he  had  not  a  right  to  hold.    2  East, 
177.     3   Burr.    14^5.     Cowp.  58.     Douglas,  882.     He  further 
contended,  that  the  governor's  commission  was  only  prima  fade 
evidence  of  a  due  appointment,  but  not  conclusive,  if  it  should  ap« 
psar  that  the  election  was  irr(*gular. 

Mr.  Kino,  contra^  said  that  the  only  question  in  this  case  it, 
whether  the  judge  t>elow  was  right  or  wrong,  in  dischiirging  the 
rule  for  the  quo  toarranto.  He  had  no  power  or  authority  given 
by  law  to  set  aside  the  governor's  commission,  and  to  eiamine  wit* 
DBSses,  and  go  into  a  scrutiny  of  the  election  held  at  tho  diflereot 
polls.  It  was  enough  for  him,  that  the  governor's  commission  was 
produced  to  him  under  the  great  seal  of  the  State,  which  set  forth 
that  the  sheriff  elect  had  been  duly  chosen  by  a  plurality  of  the 
votes  in  the  district,  and  duly  commissioned  and  appointed  by  the 
chief  magistrate  of  the  State.  He  had  no  power  or  authority  to 
eiamine  any  further.  He  was  not  to  presume  the  commission  was 
void,  and  that  the  election  was  irregular,  when  all  imaginable  fair. 
Desa  appeared  upon  the  face  of  the  commission.  He  therefore 
contended,  that  the  judge  was  well  warranted  in  law  iu  discharging 
the  rule  for  the  quo  toarranto.  He  admitted  the  law  quoted  by  the 
attorney  general,  that  this  writ  was  the  appropriate  remedy  for  try- 
ing the  right  to  an  office,  in  all  cases  where  corporate  bodies  were 
eoDcerned,  and  where  men  intruded  themselves  into  office,  contrary 
to  the  charters  of  such  corporate  bodies  ;  and  all  the  cases  quoted, 
related  to  corporations,  but  doubted  the  applicability  of  it  in  cases, 
where  commissioners  are  held  immediately  under  the  supreme  au- 
thority pf  the  Suite.  He  thought  that  in  the  latter  case,  this  writ 
would  not  lie ;  but  if  it  did  lie,  the  rule  should  have  been  against 
the  cpimnisnonen  of  the  election,  or  those  who  were  the  managers 
of  ity  smd  not  against  the  sberiiT,  who  wa«  rsguhirly  sworn  into  of- 
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Cm-CMut,  fice.  That  the  present  mode,  if  permiited,  would  have  been  trying 
the  re^larity  of  the  managers  of  the  election,  through  the  sberiflT, 
which  would  he  contrary  to  every  principle  of  law,  as  it  woald 
have  been  tryiiig'one  man  for  the  oflences  of  others. 

1  have  considered  this  case,  and  the  arguments  of  connsel  on 
both  sides  ;  nOd  am  of  opinion,  that  the  decision  of  the  judge  in 
the  Circuit  Court  at  Georgetown,  was  a  correct  and  legal  adjodicn- 
tion.  By  the  act  of  180S,  it  appears  to  me,  that  the  managers  of 
the  elections  for  sheriffs  in  the  different  districts  are  authorised  to 
act  both  ministerially  and  judicially.  In  the  first  capacity,  they  are 
appointed  to  meet  at  certain  places  in  the  election  districts,  and  to 
receive  the  votes  of  the  citizens  in  behalf  of  the  candid  Jtea,  after 
which,  they  are  to  meet  and  count  over  the  votes,  and  declare  who 
is  duly  elected.  But  in  case  of  any  contest,  between  any  of  the 
candidates,  relative  to  the  irregularity  of  any  election,  they  are,  hf 
the  act,  constituted  judges,  to  hear  the  parties  and  their  allegatioos 
for  and  against  such  election,  and  finally  to  determine  all  such 
cases.  There  is  no  appeal  given  by  the  act  to  any  of  the  Circuit 
Courts,  or  to  the  g(»vernor  of  the  State,  or  to  any  other  tribunal 
whatever.  Their  decision,  therefore,  appears  to  me  to  be  final  aad 
conclusive,  and  the  regulation  a  wiso  and  judicious  one,  aa  it  wiQ 
have  a  tendency  to  prevent  a  great  source  of  litigation  and  oootea* 
tion  throughout  the  State,  and  to  put  a  speedy  end  to  the  choice  of 
an  officer  so  essential  to  the  administration  of  justice,  instead  of 
prolonging  a  contest  by  further  appeals,  wbich  might  tend  to  a  de- 
lay very  injurious  to  the  public  interest.  In  the  present  case,  it  sp. 
pears  to  me,  (iom  the  commission  itself,  that  the  managers  of  this 
election,  after  the  votes  were  taken,  did  meet,  and  determine  who 
was  the  successful  candidate,  which  was  duly  certified  by  themlo 
the  governor ;  and  he,  in  consequence  thereof,  duly  comousifoned 
the  defendant,  JMr.  Shackleford,  sheriff  of  Georgetown  district 
This,  therefore,  in  my  opinion,  was  final  and  ■concloaive.  Where- 
fore, I  concur  with  the  majority  of  my  brethren,  that  the  preeeot 
motion  should  be  dismissed. 

NoTT,  J.  An  election  had  been  held  for  sheriff  of  Geor^Blowa 
district,  pursuant  to  the  act  of  1808.  The  defendant  liaTmga  ma. 
jority  of  votes»  was  declared  duly  elected.  The  relator  gave  oolice 
that  he  should  contest  the  election,  and  did  so  before  the  manageit 
themselves,  who,  are  authorised  and  empowered  by  the  act  to  **hear 
and  determine  such  contested  election.**  Upon  investigatioa,  thej 
were  of  opinion  the  defendant  was  duly  elected,  and  gave  him  a 
to  that  eflbct,  on  which,  the  gOTemor  gave  hin  a 
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•loo.  The  reUtor  then  applied  to  the  court  for  a  rale  againet  the  ^ffg?!*^ 
dofendant,  requiring  him  to  shew  cause  why  an  information  in  the 
nature  of  a  quo  loarranto  should  not  i^sue  agaiiisi  him,  lo  shew  hy 
what  authority  ho  cUimed  to  eicrcise  the  (»(iice  of  aherilT,  and  also 
for  a  mandamus  against  tiie  managers.  Various  grounds  were  sta- 
ted in  the  suggestion  to  shew  that  he  had  been  improperly  and  ille- 
gally admitted  into  office.  The  defendant,  on  the  return  of  the 
moMdamut^  irtfide  no  answer  to  the  facts  contained  in  the  suggeAtiom 
.  but  merely  produced  a  commission  from  the  governor,  and  con* 
tended  that  it  precluded  all  further  enquiry.  The  presiding  judge* 
being  of  thatopinion*  discharged  the  rule.  An  applicatiou  is  now 
nade  to  this  court  to  reverse  that  decision. 

I  am  of  opinion  it  ought  to  be  reversed.    The  grounds  on  which 

U  was  attempted  to  be  supported  are :    1/  That  the  superior  courts 

have  no  power  to  enquire  by  an  information  in  the  nature  of  a  quo 

waiTiifilOy  by  what  means  a  public  officer,  who  is  commissioned  by 

the  governor,  obtained  that  commission ;  that  their  junsdiction  ex* 

tends  only  to  inferior  officers,   who  act  without  commission.    2. 

That  as  the  defendant's  rij^ht  to  hold  and  exercise  the  office  of  she* 

riff,  depends  upon  the  illegality  of  the  election,  and  the  subscqoent 

decision  of  the  managers,  which«  if  erroneous,  are  charges  HgainsI 

tbefn»  and  not  against  him,  It  ought  not  to  be  tried  until  the  previooi 

qiieetion  is  determined  on  the  mandamus.     8.  That  as  the  act  haa 

made  ibe  managers  the  judges  *'  to  hear  and  determine"  the  ques* 

tiont  and  has  given  no  appeal,  their  decision  is  final  and  conclusive. 

1.  It  is  a  principle  of  our  government,  that  there  can  be  no  right 

without  a  remedy ;  there  can  be  no  wrong  without  redress.    If, 

therefore,  we   can  mippose  a  case  where  a  person  can  by  fraud, 

violeMCOf  or  eorrupiion,  get  possession  of  a  commission  to  which 

another  n  eothled,  we  most  suppose  there  is  some  method  hy  which 

bo  can  be  divasted  of  it.     Suppose  an  overwhelming  mob  shooid 

drive  the  friends  of  one  candidate  from  the  poll,  and  thereby  secure 

(he  election  of  another ;    suppose  the   managers  corrupt  enotrgh« 

sifter  the  poll  is  closed,  to  take  votes  from  the  highest  candidate, 

end  give  them  to  h^  competitor ;  or,  weak  and  ignorant  enough  (o 

reject  the  votes  of  persons  qualified  to  vote,  so  as  to  turn  the  scale ; 

will  ft  he  pretended  that  a  commission,  from  the  governor,  is  to  be 

aaa  impanetraMe  shield  to  a  person  thus  introduced   into  office  t 

4scieion  would  be  like  ofllering  a  reward  for  corruption.    It 

till  appear  le  mo  subversive  of  every  legal  and  moral  principle. 

If  fhen  Ir  maf  b6  enquired  into,  this  appeara  to  me  to  be  the  pro* 

Mgia  RaekiCttid  says,  a  writ  of  ^  laommlo  is  io 
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^fl^T***  ^  natuM  of  a  writ  of  right  for  the  kiog«  against  him  who  claim* 
or  uturpa  *»any  office,"  franchise,  or  liberty,  to  enquire  by  what  an. 
thortty  he  sapportu  hii  claim,  in  oriler  to  determine  the  right.  3 
Ulack.  2C(3.  According  to  lliis  high  authority,  then,  it  lies  against 
him  who  dairos  **  any  office."  And  if  the  cnites  in  the  Kugliah 
books  relate  to  subordinate  officers,  it  is  because  the  appoiotmeot 
of  the  higher  officers  belongs  to  the  king ;  and  in  the  exercise  of 
bis  discretion,  he  is  arbitrary  and  uncontrolled  :  he  not  only  com- 
missions, but  appoints.  It  is  not  so  in  this  case.  The  governor 
does  not  appoint  the  officer :  he  only  performs  the  ministerial  duty 
of  issuing  the  commission.  He  has  no  discretion,  but  is  bound  to 
commission  whomever  the  managers  certify  to  be  duly  elected. 
This  proceeding,  therefor^,  does  not  invade  the  province  of  the  ex- 
ecutive.  If  it  went  to  interfere  with  the  exercise  of  his  discretioUf 
it  certainly  shouki  not  meet  with  my  support.  If  the  objeetioa 
only  goes  to  the  mode  of  proceeding,  I  should  be  glad  that  those 
who  are  opposed  to  this,  would  point  out  some  other  method.  I 
am  not  attached  to  manner  and  form,  so  the  object  be  efibcted. 

2.  The  second  ground  of  objection  might  have  availed  the  de- 
fendant, if  he  had  taken  it  in  the  court  below,  and  it  had  been  sop- 
ported  by  the  facts.  But  he  did  not  shew  for  cause  why  the  infor- 
mation should  not  be  awarded,  that  his  right  depended  on  any  ante- 
cedent right,  yet  undetermined.  Indeed,  he  did  not  shew  any  cause, 
except  producing  his  commission.  The  rule,  therefore,  was  pr»- 
maturely  discharged.  lie  ought  to  have  been  required  to  answer 
all  the  material  allegations  in  tbo  suggestion.  If  be  had  admitted 
the  truth  of  them,  the  case  would  have  resolved  itself  into  a  ques- 
tion of  law,  and  no  inquiry  into  the  antecedent  proceedings  would 
have  been  necessary.  If  be  denied  the  facts,  an  issue  must  bate 
been  made  up  to  try  them.  If  he  had  answered,  epecially,  thai 
'  his  right  depended  on  some\>ther  right,  still  undetermined,  ibe  couft« 
in  its  discretion,  might  have  discharged  the  rule,  or  postponed  ibe 
consideration  of  it  until  the  other  question  had  been  tried. 

8.  But  it  is  on  the  last  ground  that  the  opinion  of  the  coort  ap- 
pears to  be  principally  bottomed.  And  on  this  ground,  it  is  niy 
misfortune  to  differ  in  opinion  with  all  my  brethren.  It  does  not 
follow,  that  because  the  legislature  has  given  no  appeal  from  the 
decision  of  the  managers,  the  circuit  court  had  no  control  over 
them.  On  the  contrary,  that  circumstance  rendered  it  necessary 
that  this  proceeding  should  he  resorted  to.  If  the  act  had  given  aa 
appeal*  that  course  ought  to  have  been  pursued,  and  no  other-  t 
Espin-  606.    Douglas,  fi06.    The  suparior  courts  pMsass  a 


IN  THE  STATE  OF  SOUTH  CAROLINA.         4W 

ral  superinteDdeDcy  over  all  inferior  joriwlicUMis,  derived  ffom  the  €am.C0uri^ 
common  ]aw,  for  which,  they  are  not  dependent  on  anj  statute.     1 
Blacks.  84.    2  Etpin.  661.    By  virtue  of  this  authority,  they  grant 
writs '  of  quo  toarrantOj  mandamuSf  and  prohibition,  in  all  cases 
where  injustice  has  been  done  by  misconstruction  of  law,  or  mis- 
take of  jurisdiction,  and  where  there  is  no  other  specific  remedy. 
1  Black.  84.    9  do.  110.    On  this  subject,  no  case  can  be  more 
strongly  io  point,  than  the  case  of  Geter  against  the  Commissioners 
for  Tobacco  Inspection  of  Campbelltown  Warehouse.     1  Bay,  348; 
In  that  case,  the  commissioners  were  authorized  to  hear  and  deter, 
mine,  as  fully  and  as  amply  as  in  this  case,  and  to  remove  the  in* 
specter  at  pleasure ;  yet  the  court  granted  a  tnandamut  to  restore 
him  to  office.     No  case  can  shew  more  clearly  the  necessity  of 
poosconing  and  exercising  such  a  power,  than  the  cases  which  have 
arisen  under  this  act.     The  constitution  authorizes  every  citizen  to 
vote,  who  possesses  a  freehold  of  fifty  acres  of  land,  or  a  town  lot, 
or  who  has  resided  six  months  in  the  district  whore  he  offers  to 
give  his  vote.     The  managers  undertake  to  exclude  every  person 
who  does  not  possess  all  these  qualifications.    Can  they  not  be 
compelled  to  admit  such  votes  1    May  they  disfranchise  whom  they 
please  t     And  can  there  be  no  redress  t    We  know  that  these  ap* 
point ments  are  often  given  to  men  who  have  not  even  read  the 
conetitttlion,  and  if  they  should  read  it,  would  not  understand  it. 
It  is  a  truth  too  plain  to  be  disguised,  that  they  are  oftentimes  selec- 
ted by  popular  leaders,  on  account  of  their  zeal  and  attachment  to 
a  partsBular  party,  or  their  devotion  to  the  views  of  particular  indi- 
viduals  ;  the  mere  ministers  of  faction,  and  slaves  of  political  into- 
lerance.    Their  fitness  to  hear  and  determine  nice  and  difficult 
questions  of  law,  ia  never  regarded  in  making  the  appointment.     It 
ie  uot  to  be  believed,  that  the  legislature  intended  to  confide  to  such 
a  tribunal,  the  ultimate  decision  of  groat  constitutional  questions, 
to  h^g  the  most  important  rights  of  the  citizen  on  their  arbitrary 
opinions.     If  they  are  to  range  uncontrolled  through  all  the  vaga. 
ries  of  their  capricious  fancies,  the  elective  franchise  will  become 
an  idle  mockery.     It  will  vary  in  every  district,   according  to  the 
views  of  the  different  managers,  and  fluctuate  in  the  same  district 
as  the  managers  are  changed,  or  the  tide  of  popular  opinion  ebbs 
and  flows.     Thus  will  the  constitution  be  blown  about  by  every 
blast  of  popular  fury,  and  this  much  boasted  privilege  of  election, 
become  the   instrument  of  party  violence  and   political  intrigue. 
The  law  never  intended  any  such  thing.     This  court  can  not  be 
deprived  of  its  jurisdiction  by  implication.     It  is  appointed  by  the 

VOL.  III.  63 
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C4m.Court^  conBtitutioD  to  settle  the  law,  that  it  may  be  uniform  and  certain,  and 
ii8  powers  are  commensurate  with  the  object. 

Now,  what  are  the  facts  alleged  in  this  case  1  There  are  seve- 
ral places  of  election  in  the  district.  At  one,  the  managers  did  not 
take  the  oath  required  by  law.  At  another,  they  held  the  election 
but  one  day,  where  the  law  requires  that  it  should  ba?e  been  held 
two'days.  At  another,  only  one  manager  attended,  when  the  law 
requires  that  there  should  have  been  two.  The  managers  then  met, 
and  sat  in  judgment  on  themselves,  and  declared  all  this  to  be  re* 
gular.  Thus,  a  man  may  be  smuggled  into  office  per  fas  and  ns- 
JaSt  and  there  is  no  redress.  I  can  not  prevail  upon  myself  to  adopt 
that  opinion. 

I  do  not  mean  to  say  the  facts  can  be  retried  by  the  superior  eoait, 
or  that  the  managers  can  be  controlled  in  any  matter  referred  lo 
their  discretion.  It  is  not  a  matter  of  discretion,  whether  a  penon 
shall  be  permitted  to  enjoy  a  privilege  allowed  him  by  tbe  constitutioD. 
It  is  not  a  matter  of  discretion,  whether  the  managers  of  electioBS 
shall  obey  a  positive  law.  When  the  law  enjoins  the  perfixiiiancs 
of  a  particular  duty  on  an  inferior  court,  it  must  be  performed  ae- 
cording  to  the  law.  If  the  law  is  doubtful,  it  belongs  to  this  cooft 
to  settle  it,  and  that  court  has  nothing  to  do  but  obey.  The  bw 
would  never  be  settled,  if  every  inferior  court  might  adopt  its  own 
construction.  Indeed,  we  should  have  neither  law,  nor  constitutioo. 
Judge  Blackstone,  speaking  of  the  superintending  power  of  the 
Court  of  King's  Bench  over  the  other  courts  in  the  kingdom,  says, 
**  if  these  courts  either  refuse  to  allow  acts  of  parliament,  or  will 
eipound  them  in  any  other  sense  than  what  the  common  law  pots 
upon  them,  the  king's  court  at  Westminster,  will  grant  a  prohibitioa 
to  restrain  them.  1  Black.  84.  So  in  this  State,  where  any  sub- 
ordinate tribunal  shall  obviously  misconstrue  any  provision  of  the 
constitution,  or  act  of  the  legislature,  the  superior  courts  will  lend 
their  aid  to  correct  the  error,  in  any  way  best  calculated  to  effisct  the 
object. 

I  am  not  disposed  to  condemn  the  managers  in  this  case.  Tkej 
may  have  acted  correctly.  The  allegations  in  the  suggestioo  may 
not  be  true.  But  the  case  ought  to  have  been  investigated.  The 
rule  ought  not  to  have  been  dismissed,  without  a  hearing.  The  de- 
cision, therefore,  ought  to  be  reversed. 
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CONSTITUTIONAL  COURT,  CHARLESTON,  MAY,  1814.  ^^g^J"*' 

Jane  Bbapt  o.  ^bziah  HilIm 

The  jurisdiction  of  magistrates,  in  cases  of  attachment,  under  the  county 
court  act,  and  act  of  assembly  of  1788,  is  legal.  The  circuit  court  act 
does  not  repeal  every  part  of  the  county  court  act ;  but  merely  such 
parts  as  are  repugnant  to  that  act. 

Griggs,  for  the  motion.    Hayhx,  wnira. 

NoTT,  J.  The  principal  question  in  this  case  is  whether  the  act 
ef  1788,  P.  L.  441,  makes  the  6th  section  of  the  act  of  1785,  com. 
mooly  called  the  county  court  acl,  of  force  in  the  districts  where 
cocmtj  courts  were  not  established. 

The  words  of  the  act  of  1788,  are,  **  that  all  and  every  authority 
contained  in  and  given  by  the  fourth,  or  other  clauses  of  the  said 
act,  to  the  county  courts,  and  to  any  justice,  sheriff,  or  constable, 
concerning  the  issuing,  serving,  returning  attachments,  or  disposing 
of  such  property,  shall  be,  and  the  same  is  by  virtue  of  this  act 
given  to  the  district  courts,  justices,  and  other  officers,  as  in  the 
first  act  specified."  I  am  of  opinion,  both  from  the  the  words  and 
the  object  of  this  act,  that  the  6th  section  of  the  act  of  1785,  has 
a  general  operation  throughout  the  State.  It  does,  to  be  sure,  ap- 
pear from  the  title  and  preamble  of  the  act,  that  it  was  only  inten* 
ded  to  embrace  the  fourth  clause,  and  that,  probably,  might  have 
been  the  original  design ;  and  the  words  **  other  clauses''  after- 
warda  added,  to  give  a  latitude  which  was  not  at  first  contemplated. 
Unless  we  give  it  that  construction,  those  words  can  have  no  mean- 
ing ;  and  it  is  not  to  be  believed  that  words,  which  tend  to  such  a 
different  construction  from  what  the  act  must  have  had  without 
theoi,  were  introduced  for  no  purpose.  The  object  of  the  legisla* 
ture  was  to  make  the  jurisdiction  of  the  magistrates  uniform  through- 
out the  State.  And  no  reason  can  be  given  why  it  should  not 
be  so. 

With  the  potioy  of  the  law,  we  have  nothing  to  do.  If  it  was  a 
good  law  in  one  part  of  the  State,  it  was  equally  so  in  another ; 
and  I  do  not  by  any  means  think  it  deserves  the  odium*  which  has 
been  so  liberally  bestowed  upon  it.  In  some  of  the  States,  Uie  first 
process  to  bring  a  person  into  court  is,  in  all  cases,  an  attachment 
against  his  property ;  and  I  can  see  no  objection  to  such  a  procee- 
ding- Is  the  property  more  sacred  than  the  person  1  In  some  of 
the  States,  it  is  a  matter  of  course  to  hold  the  de&ndant  to  bail  in 
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^am"*^'  power  to  prescribe  (he  mode  of  appoiotmeDt,  the  tenure  of  office, 
.^^^_    '      the  qualification  of  the  judgest  and  every  other  power  neceaeary  to 
Cohen     oarry  it  into  operation.     But  other  partu  of  the  coostiiution  qualify 
^-        thifl  general  power,  and  direct  the  particular  manner  in   which  it 
shall  be  exercised.    The  latter  part  of  the  same  clause  dedaresv 
that  the  judges  of  eacb»  that  is,  of  the  superior  and  inferior  coaits, 
shall  hold  their  commissions  during  good  behavior ;  and  that  the 
judges  of  the  supreme  courts  shall,  at  stated  times,  receiye  a  com- 
pensation  for  their  services,  which  shall  neither  be  increased  nor 
diminished,  during  their  continuance  in  office :    but  thej  shall  rs« 
ceive  no  fees  or  perquisites  of  office,  nor  hold  any  office  of  profit 
or  trust  under  this  State,  the  United  States,  or  any  other  power. 
The  Ist  section  of  the  3d  article  declares,  that  the  judges  of  the 
superior  courts  shall  be  elected  by  joint  ballot  of  both  hooaes  in 
the  house  of  representatives. 

Wc  find  here  four  indispensable  requisites,  to  constitute  a  judge 
of  the  superior  courts.  1.  That  he  should  be  elected  by  a  joint 
ballot  of  both  branches  of  the  legislature.  2.  That  he  abould  bs 
cenunissioned  during  good  behavior.  8.  That  he  should  receive  a 
stated  compensation  for  his  services ;  and  4.  That  he  should  hold 
no  other  office  of  profit  or  trust.  And  yet,  here  is  a  judge  of  the 
superior  court,  appointed  by  the  goyernor,  and  not  elected  by  a 
joint  ballot  of  both  branches  of  the  legislature:  commissioned  lor  a 
limited  time,  and  not  during  good  behavior :  required  to  render  his 
services  gratis,  and  Receiving  no  stated  compensation.  All  of  which 
is  in  direct  violation  of  the  several  provisions  of  the  constitution, 
above  mentioned.  The  conclusion  is,  that  the.  aa  is  inoperativa^ 
and  the  commission  void. 

It  is  said  there  are  no  ivdgative  wordsi  restricting  the  powers  of 
the  legislature  in  this  respect.    But,  sometimes,  affirmative  words 
necessarily  imply  a  negative  of  what  is  not  affirmed^  as  strongly  aa 
if  expressed.    And  the  constitution  must  be  understood  m  that 
sense.    Tt  is  a  form  of  government  established  by  the  people,  in 
which  they  have  declared  in  what  manner  its  diffiwent  branches 
shall  be  organised ;  apd  the  legislature  can  introduce  no  olbsr. 
When  the  constitution  says^  "  the  judges  shall  hold  their  eonsiis* 
sions  during  good  behavior,*'  it  means  aU  the  judges.    The  olqeel 
would  be  defeated,  and  that  part  of  the  constitution  become  nig^ 
tory^  if  the  lagislature  could  authorise  a  different  mode  of  appoint- 
ing judges,  and  require  them  to  hold  their  offices  by  a  diffewnl 
tenure. 

constractioo  acoords  with  that  given  to  other  parts  of  tb» 
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ooofltitaUon.    The  4rti  section  of  the  Ist  article  declares,  that  ^^^?^* 
**  erery  free  white  man,"   possessed  of  the  qualifications  therein  ,,^^^,^^ 
specified,  shall  have  a  right  to  vote  for  members  of  the  legislature.     Cohen 
Here  are  no  negative  words ;  yet,  it  has  never  been  supposed,  that 
a  person  not  so  qualified,  could  be  authorised  by  an  act  of  the  legis- 
lature to  vote.     And  the  constitution  has  lately  been  amended,  to 
extend  the  right  of  suflTrage. 

It  w  also  said,  that  this  special  provision  by  the  legislature,  does 
not  conflict  with  the  general  provision  by  the  constitution.  But 
this  admits  of  the  same  answer.  If  we  recognise  a  right  in  the 
legislature,  to  delegate  the  power  of  appointment  in  once  instance, 
and  to  alter  the  tenure  of  office,  where  will  it  end  ?  If  the  gover- 
nor can  be  authorized  to  appoint  for  one  circuit,  why  not  for  a  jear  ? 
If  in  the  case  of  sickness,  why  not  in  case  of  absence  from  the 
State,  death,  or  any  other  vacancy  ?  It  is  the  nature  of  the  enter- 
ing wedge  of  power,  to  insinuate  itself  by  small  degrees,  and  gra- 
dual advances,  until  it  gets  too  far  to  be  arrested.  It  is  necessary, 
therefore,  to  repel  its  first  attacks,  before  it  acquires  too  much 
strength. 

But  2«  It  is  said,  that  if  the  act  of  1780  is  unconstitutional,  the 
governor  is  still  clothed  with  the  same  authority,  by  the  act  of 
1769  ;  and  that  act,  it  is  said,  is  still  made  of  force  by  the  seventh 
article  of  the  constitution,  which  declares,  that  all  laws  of  force  in 
this  State,  at  the  passing  of  this  constitution,  shall  continue,  antil  al- 
tered or  repealed  by  the  legislature,  &c. 

But,  admitting  it  to  be  of  force,  it  gives  no  such  power.  To  un- 
derstand the  act  of  1769,  it  is  necessary  to  look  back  to  the  situa- 
tion of  this  country  at  that  time.  This  State  was  then  a  British 
province,  and  the  judges  were  appointed  by  the  king,  during  his 
pleasure.  The  governor,  being  hb  representative,  was  authorized 
by  special  instructions,  from  him,  I  presume,  to  make  temporary 
appointments,  in  a  case  of  sickness,  or  absence  of  one  of  the  judges. 
Previously  to  that  time,  there  was  no  court  in  this  State,  except  in 
Charleston.  The  object  of  the  act  of  1769,  was  to  divide  the  State 
into  circuits  and  districts,  and  to  extend  the  courts  into  the  interior 
country  ;  and  it  is  called  to  this  day,  <Mbe  old  circuit  court  act.'' 
Having  established  courts  in  the  country,  it  became  necessary  to 
declare  what  judges  should  hold  them.  The  clause  now  under 
consideration,  was  then  introduced  in  the  following  words  :  **  The 
chief  justice  of  this  province,  and  the  assistant  judges,  and  justices, 
for  the  tinfe  being  of  the  Court  of  Greneral  Sessions  of  the  peace, 
oyer  and  terminer,  assize,  and  general  gaol  delivery,  and  of  the 
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C0m.Comt,  Coart  of  Comrooo  Pleae  already  established  id  this  province;  and 
in  case  of  the  abseoce  or  sickness  of  any  of  ihein,  any  peraoa  lor 
that  time  commissioned  and  appointed  for  that  parpose,  by  the  go. 
venior,  or  commaoder.in.chief,  of  this  province,  shall  be  the  judges 
of  the  courts  above  established."  It  is  apparent  that  this  daose 
conveys  no  new  power  of  appointment ;  it  only  reqaires  additiooal 
daty  to  be  performed  by  those  judges,  for  whose  appointment  pio. 
vision  was  already  made.  Indeed,  the  provincial  asaemUy  could 
Dot  delegate  such  power.  It  would  have  been  intrenchiDg  on  the 
king's  prerogative,  and,  therefore,  void. 

From  this  view  of  the  subject,  it  ic  ugnecessary  to  make  any 
remarks  on  that  clause. of  the  constitution  declaring  that  all  the 
then  existing  laws  should  continue  of  force.  I  wiU,  however,  ob. 
serve,  that  it  is,  at  least,  doubtful  whether  it  was  intended  by  that 
clause  to  Continue  a  law  of  force,  which  was  at  war  with  a  fooda- 
mental  principle  of  the  constitution  itself.  It  was  probably  iotro. 
duced  through  abundance  of  caution,  to  guard  against  any  doubts 
which  might  be  supposed  to  exist  respecting  the  effect  the  new  con- 
stitution would  have  on  all  pre-existing  laws. 

It  is,  however,  unnecessary  to  give  any  opinion  on  that  pouit. 
I  am  of  opinion  that  the  motion  in  this  case  ought  to  be  granted. 
This  opinion  is  formed,  not  only  from  the  particular  clauaes  of  the 
constitution,  and  laws  which  I  have  considered  ;  but  from  the  gen- 
eral spirit  and  principles  of  the  constitution.  The  judiciary  haa 
been  emphatically  styled  the  sheet  anchor  of  the  goverDmeoL  It  is 
not  subordinate  to  the  legislature,  but  co-ordinate  with  it,  and  inde- 
pendent of  it.  The  election  of  the  judges  is  confined  exclusively 
to  the  immediate  representatives  of  the  people.  They  have,  by  the 
constitution,  a  freehold  in  their  offices,  of  which  they  can  not  be  di- 
vested by  the  legislature.  By  the  immutability  of  thetr  salanei^  as 
well  as  by  their  exclusion  from  every  other  office,  all  ioduceowot  to 
prejudice,  partiality  or  bias  is  removed,  and  every  prospect  oi  in- 
creasing their  own  power  cut  off.  The  people,  theoiselves,  Viave 
thus  drawn  around  this  branch  of  the  government  every  guard  which 
could  secure  its  purity,  and  preserve  its  independence ;  and  it  is  die 
duty  of  this  court  to  see  that  it  is  not  weakened  or  impaired  by  le- 
gislative invasion.  The  judges  are  sworn  to  support,  protect  and 
defend  the  constitution.  By  supporting,  protecting  and  defeaitiog. 
It  is  meant,  that  in  the  performance  of  their  official  duties,  they  aball 
consider  it  as  the  paramount  law  of  the  land,  and  shall  give 
to  it  over  every  opposing  act  of  the  legislature.  In  this  case,  I 
disposed  to  give  it  that  effect,  and  to  declare  this  commissioo  Toid, 
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on  grouoiis  which  render  it  unnecessary  to  go  into  a  consideration  ^^|2^' 
of  the  third  point  in  this  case. 

Skith,  J.  This  motion  was  made  to  try  the  validity  oi  a  spe- 
cial commission,  granted  by  goyernor  Alston,  to  John  B.  Hohnes, 
Esq.,  to  hold  the  CoorC  of  Common  Pleas  and  General  Sessions,  at 
Jacksonborough,  in  the  spring  term  of  1814,  in  the  absence  of 
Judge  CrRiXKJB,  who  was  sick.  Grovernor  Abton,  in  this  commis« 
sion,  expressed  that  it  was  issued  pursuant  to  an  act  of  the  legisla- 
ture of  the  21st  of  December,  1790.  The  whole  of  the  judges, 
who  were  present  at  the  argument  of  this  cause,  concur  in  opinion, 
that  this  commission  was  invalid,  because  it  was  in  opposition  to 
the  constitution  of  the  State,  and  this  law  passed  posterior  to  the 
ratification  of  the  constitutioo. 

That  part  of  the  constitution  which  is  in  opposition  to  this  law^ 
is  to  be  found  in  the  sixth  article,  first  sectiocT,  which  expressly  de- 
clares, **  That  the  judges  of  the  siiperior  courts  shall  be  elected  by 
the  joiot  ballot  of  both  houses,  in  the  house  of  representatives.'* 
And,  by  the  first  section  of  the  third  article,  they  are  to  hold  their 
commissions  during  good  behavior.     But  it  was  argued  by  counsel, 
and  so  held  by  some  of  the  judges,  that  such  a  special  commission 
was  authorized  by  the  fourth  section  of  the  act  of  the  20th  of  July, 
1769,  and  sanctioned  by  the  first  part  of  the  seventh  article  of  the 
constitution,  which  says,  that  **  all  laws  of  force  in  this  State,  at  the 
passing  of  this  constitution,  shall  so  continue,  until  altered  or  re- 
pealed by  the  legislature.    It  does  not  appear  to  me,  that  this  law 
of  1769,  can  authorise  the  governor  to  issue  such  a  commission, 
because  the  courts  to  which  this  law  had  an  allusion,  were  courts  of 
nisi  prius ;  and  it  was  expressly  to  these  courts  of  nisi  priusj  that 
this  authority  extended.     At  that  time,  there  was  but  one  court  o£ 
original  jurisdiction  in  the  then  province,   which  was   holden  in 
Charleston.     And  it  will  be  found,  that  the  authority  given  to  the 
governor  to  commission,  did  not  extend  to  this  court  of  original  ju- 
risdiction.   AD  the  courts  of  nisi  prius  established  by  the  act,  have 
been  abolished  by  the  act  of  the  legislature  of  the  19th  of  Febru- 
ar/y  1701 ;  and,  by  the  first  clause  of  that  act,  they  are  all  made 
courts  of  original,  and  final  jurisdiction  :  so  that  the  courts  estab- 
lished by  the  act  of  1769,  are  entirely  abolished,  by  the  act  of  the 
19th  of  February,  179],  posterior,  in  point  of  time,  to  the  ratifica- 
tioQ  of  the  constitution.     The  act  of  1769,  therefore,  may  fairly  be 
said  to  be  repealed,  and  of  -course  to  lose  its  constitutional  sanction 
under  the  seventh  article. 

This  act  of  1769  will  bear  another  view.     It  establishes  nut  only 
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<M>k<^ii^  OMits  of  nin  prnut  bat  fonni  certain  dialiiola,  mU  kate  the 
court  for  each  distriet ;  and  afterwards,  in  the  fourth  daose,  gjfM 
the  chief  justice  and  other  judges,  power  to  hol^  these  couits ;  and 
says,  ^  in  case  of  the  sickness  and  absence  of  aoy  of  theiii,«Dy 
person  tor  that  time  conunissionedj  or  appointed  for  that  purpon, 
by  the  governor  or  commander-in-chief,  dec,  shall  be  jodgetoftbe 
courts  above  established."  The  words,  <«  the  courts  aboToeHil^ 
lished,"  must  alhide  to  them,  as  courts  of  ami  prtvt,  which  an  abo- 
lished by  the  act  of  the  19th  of  February,  1701 ;  and,  tbetefoia, 
the  power  to  commission  and  appoint,  is  abolished  with  it;  or, 
they  must  allude  to  them  by  name,  as  Orangeburg,  Camdso,  4c 
If  so,  they  are  all  lost  in  other  names,  except  Oraogebozg  aod 
Georgetown :  and,  therefore,  the  appointment,  or  the  power  to  ap- 
points  can  extend  to  no  courts  but  these  two.  One  ooDBtructionor 
the  other  must  prevail ;  and  under  either  construction,  the  power  ii 
abrogated. 

But,  independently  of  either  of  these  grounds,  [  woald  not  gin 
the  same  construction  to  the  seventh  article  of  the  coostitodoa, 
which  has  been  insisted  on.  I  think  that  article  only  latendod  to 
prevent  any  doubts,  as  to  a  general  dissolution  of  laws  by  the  nti> 
fication  of  a  constitution,  or  system  of x  fundamental  laws,  fenned 
by  the  people  in  convention  ;  and  not  to  give  any  constitvtioDal  n» 
lidity  to  any  law  that  existed  at  that  time,  more  than  to  the  lavi 
thai  should  aAerwards  be  enacted.  I  am,  therefore,  in  &fQt  of 
the  motion. 
Bay,  Colcock,  and  Grihke,  Js.,  concurred. 


CONSTITUTIONAL  COURT,  CHARLESTON,  MAT,  1814. 
Alsxazydbb  Knioht  0.  Thomas  R.  MiroBBLL^ 

Interest  is  not  recoverable  on  an  open  account,  though  a  time  be  fixed 
for  payment ;  unless  there  be  an  agreement  to  pay  interest.  An  tgi^- 
ment  may  be  implied,  as  from  a  promise  to  give  a  note,  or  fiomtbe 
usage  of  trade. 

NoTT,  J.  This  was  an  action  of  assumpsit  for  overseer^i  vages. 
And  the  onl^  question  is,  whether  the  presiding  judge  did  nght,0 
directing  the  jury  to  givo  interest  on  the  amount.     The  deciBOtf 
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on  this  nibjeot  are  f  ery  contradictory.    But  the  rale,  as  flettled  bf  ^^^'^^ 
the  modern  caeesy  appears  to  be»  that  interest  is  not  recoverable  on 
an  open  aceoont,  although  a  time  is  fixed  for  the  payment ;  nnloM 
there  is  an  agreement  to  pay  imerest.-    An  agreement  to  pay  inter*    ^^^^ 
est  may  be  either  express  or  implied.    A  promise  to  give  a  note  of 
hand,  or  bill  of  exchange,  will  be  considered  as  an  agreement  to  pay 
interest*    So  it  may  be  inferred  from  the  usual  course  of  irade^  of 
dealing  between  the  parties.    In  an  action  for  money  had  and  re. 
ceived,  proof  that  the  defendant  actually  used  the  money,  and  made 
a  profit  by  it,  has  been  held  sufficient  to  entitle  the  plaintifi*  to  in« 
terest.    2  Campbell,  429.    Gordon  et  ah  v.  Swan  et  <A,  in  note, 
do.  472.    Porter  etpL^.  Palsgrave,  do.  481.    Beyer  et  oZ.  v. 
Warburtott,  1  do.  50.    9  Johns.  71.    The  People  v.  Gashere  et  oL 
A  new  trial,  therefore,  must  be  granted,  unless  the  plaintiflf  will  re- 
lease the  interest. 

GsncKE,  and  Smith,  Js.,  concurred. 

This  case  sufauitted  without  srgument.    See  Bulow>  ads.  God* 
dard,  1  K.  and  H'C. 


CONSTITUTIONAL  COURT,  CHARLESTON,  MAY,  18)4. 

ToB  State  o.  Nkhbhxah  Watbbs. 

Foigexy  may  be  committed  by  altering  the  words  and  figures  of  a  bank 
bilL    Q;ueTe^  if  by  simply  altering  the  marginal  emblems,  or  marks. 

Defendant  was  indicted  for  counterfeiting  a  bill  of  an  incorporated  bank^ 
incorporated  by  the  name  of  **The  President  and  Directors  of  the 
Bank  of  Sooth  Carolina.''  The  biU  produced  was  of  *<  The  Bank  of 
Sooth  CazeUna."    Held,  that  the  evidence  did  not  soppert  the  indict- 


Wi&smi,  BoiA,  and  Sof ons,  for  the  metkNi.  Richardson, 
AltMoey  General,  cntfra. 

Nen,  J.  This  defendant  has  been  indicted  and  convicted  of 
forgery ;  and  a  motioA  is  now  made  for  a  new  trial  on  two  grounds. 
1.  Becaose  the  fects  proved  do  not  amouat  to  forgery.  2.  Because 
the  endeaee  did  not  support  the  indictment. 

The  Mfetment  charges  the  defendant  with  haying  forged  a  note 
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^814*^''  ^^  ^  ^^  iocoq)orated  by  the  name  of  **  The  President  and  Direc- 
tors of  the  Bank  of  Soath  Garolinai"  when  it  does  not  appear  to 
the  court  that  there  is  any  such  bank.  But,  on  the  contrary,  it  ap- 
pears  that  the  bank  on  which  this  note  is  forged  ii^  incorporated  tiy 
the  name  of  **  The  Bank  of  South  Carolina/'  The  indictmeot 
further  charges  the  defendant  with  altering  the  same  biU,  knowing 
it  to  he  forged ;  but  if  no  forgery  has  been  committed  in  oaaking  or 
altering  it«  there  could  be  no  felony  in  passing,  1.  The  forgery,  if 
any,  consists  first,  in  cutting  the  letters  **  ve'^  out  of  the  word  ^  five" 
in  the  body  of  a  five  dollar  bill.  2.  In  tearing  the  same  letters 
from  the  word  *'  five,"  in  the  end  margin  of  the  bill.  8.  In  tear- 
ing off  the  word  *<  five"  from  the  lower  margin.  4.  In  catting  out 
the  firgure  *<  5"  in  the  same  margin.  And  lastly,  in  stamping  or 
printing  the  figures  50,  in  a  black  ground,  on  the  same  margin  of 
the  bill,  thereby  representing  it  as  a  fifty  dollar  bill,  and  then  passing 
it  as  such. 

It  has  already  been  observed,  that  if  the  alterations  above  can. 
merated,  do  not  constitute  forgery,  uttering  the  bill  afterwards  was 
no  felony  :  but  it  is  high  evidence  of  the  intention  with  which  the 
alterations  were  made.  According  to  East.  **  making  a  firauddent 
insertion,  alteration,  or  erasure,  in  a  material  part,"  is  forgery.  3 
East.  C.  L.  853,  855.  Altering  the  word  <'  five"  in  the  body  of  the 
JriU  was  certainly  altering  it  in  a  material  part :  and  the  verdict  of 
the  jury  is  conclusive  as  to  the  intention. 

But  it  is  contended,  that  the  alteration  must  be  such  as  to  give  it 
a  new  operation ;  and  that  striking  out  the  letters  **  ve"  in  the 
word  «  five"  destroys  its  operation  altogether,  or  leaves  it  just  as  it 
was,  and  in  either  case  it  was  no  forgery.  But  it  has  altered  its 
operation.  It  has  rendered  that  doubtful  which  was  certain  befiucy 
and  rendered  the  bill  susceptible  of  the  deceit  which  was  eSbctcd 
by  the  marginal  alterations.  Changing  a  larger  to  a  smaller  sum 
may  be  a  forgery,  when  it  is  done  with  an  intention  to  defraud ;  as 
reducing  the  sum  due  by  note,  to  give  Jurisdiction  to  a  court,  when 
the  proceedings  are  more  prompt,  and  the  recovery  more  speedy, 
or  where  any  other  advantage  may  be  gained  by  it. 

But  let  4t  be  admitted,  that  simply  striking  out  the  letters  **  ve"  in 
the  body  of  the  note  would  not  constitute  forgery,  it  doea  not  ibibw 
that  forgery  has  not  been  committed  in  this  case.  This  leads  oa  to 
the  consideration  of  the  materiality  of  the  marginal  emblems  and 
figures.  It  is  contended,  that  they  make  no  part  of  the  note,  and, 
therefore,  are  not  material.  And  to  this  point  is  cited  1  Massnchn- 
setts  Reports,  62,  do.  203.    If  it  is  to  be  understood  by  those 
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that  Ihe  figures,  letters  or  emblems  in  the  margin  of  a  note  or  bill,  ^^£V"^' 
are,  in  all  cases,  to  be  considered  as  utterly  immaterial,  I  am  not 
prepared  to  give  my  assent  to  the  doctrine.  They  may  have  been 
so  in  the  cases  then  before  the  court :  I  admit  they  are  not  neces- 
sary to  the  validity  of  a  note.  It  is  equally  obligatory  without 
them.  Nevertheless,  as  all  banks  employ  them  as  indteiaf  by  which 
they  ascertain  the  amount  of  a  note,  other  ways  defaced,  and  de- 
tect forgeries,  they  cannot  be  considered  as  immaterial. 

Perhaps  it  would  not  be  going  too  far,  to  say  a  forgery  may  be 
committed  by  aii  alteration  in  the  margin  alone.  Suppose  the  prin«' 
cipal  sum  in  the  body  of  a  bill  to  be  obliterated  by  accident,  and  a 
person  shouhl  alter  the  marginal  figures  and  emblems,  or  make 
others  so  as  to  give  it  a  difietent  operation,  with  an  intention  to  de- 
fraud :  or  should  even  counterfeit  the  private  marks,  by  which  the 
bank  might  be  defrauded,  I  am  not  prepared  to  say  it  would  not  be 
forgery.  It  certainly  would  come  within  the  mischief  intended  to 
be  prevented  by  the  act 

With  respect  to  the  cases  cited  to  show  that  putting  false  marks 
or  brands  on  a  barrel  or  other  vessel  is  only  swindling,  they  do  not 
apply.  The  marks  or  figures  put  on  a  barrel  of  flour,  or  pipe  of 
wine,  constitute  no  part  of  the  value  of  the  article  itself.  They  ■ 
make  the  quantity  neither  more  or  less.  And  the  purchaser  may 
ascertain  the  truth  by  actual  weight  or  measurement,  if  he  chooses. 
But  the  value  of  a  bank  note  consists  in  the  sum  it  professes  to  re- 
present. The  intrinsic  value  of  the  paper  and  ink  of  a  five  dollar 
bill,  is  as  great  as  that  of  fif\y  dollars. 

Besides,  forgery  may  sometimes  consist  of  several  acts,  each  of 
which  taken  separately,  would  be  no  crime.  For  instance,  to  con- 
stitute a  deed,  the  writing  of  the  instrument,  the  signature  and  seal 
of  the  party  are  all  necessary.  Therefore,  counterfeiting  either, 
unconnected  with  the  other,  would  be  no  ofiTencd.  So  altering  the 
figures  and  words  in  the  margin  of  a  bank  note,  while  they  re- 
mained unaltered  in  the  body  of  it,  would  not,  probably,  be.  consi- 
dered forgery.  And  ^rhaps  it  might  be  so  held,  where  the  princi- 
pal 0um  was  altered  in  the  body  of  the  bill,  if  the  true  sum  re- 
mained pripted  at  large  in  fair  characters  in  two  places  in  the  mar- 
gin, and  figures  representing  the  same,  stamped  in  a  third  place ; 
unless  the  particular  words  of  the  act  should  require  a  difierent  de- 
cision :  Because  the  imposition  could  not  be  efifected,  while  the 
face  of  the  bill  afforded  such  an  equivocal  means  of  detecting  the 
fraad.  But  where  they  all  concur,  as  in  this  case,  the  offence  is 
complete. 
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Com^Cawrt,  9.  But  on  the  second  groond»  I  am  of  opinion  the  defimdam  ii 
entitled  to  a  new  triaL  He  ia  indicted  for  forging  a  oote  oo  Ibe 
bank»  incorporated  by  the  name  of  the  *^  President  and  Dineton 
of  the  Bank  of  South  Carolina  ;'*  whereas,  the  note  given  io  evi* 
dence,  is  on  a  bank  incorporated  by  the  name  of  **  the  Bank  of 
South  Carolina.''  The  evidence  therefore,  doer  not  rapport  tin 
indictment :  And  the  words  ^  President  and  D  irectois  of*  eaa. 
not  be  considered  as  surplusage  merely.  If  that  were  penDittBd,a 
person  might  be  indicted  for  forging  a  note  or  bill  on  one  btnkf  lod 
convicted  of  forging  one  on  another.  For  instance,  there  is  a  biak 
in  this  State,  incorporated  by  the  name  of  ^  the  Bank  of  South 
CaroUoa."  There  is  another,  incorporated  by  the  nameoftlw 
<«  Bank  of  the  State  of  South  Carolina."  Striking  the  woids  "the 
State  of"  out  of  the  latter,  would  convert  it  into  the  fbnnr.  The 
name  of  a  person  or  body  corporate,  on  which  a  paper  is  foiled, 
ought  to  be  set  out  with  exact  precision.  As  where  an  iodiciaeBt 
professes  to  set  out  a  writing  secundum  tenoremf  an  error  in  aaa* 
gle  word  is  fttaL  The  defendant  is  entitled  to  a  new  trial. 
SmTH,  and  Bat,  Js.,  concurred. 


CONSTITUTIONAL  COURT,  CHARLESTON,  MAT,  18li 
William  Tvkno  v.  Gborgb  Edwabss. 

The  plainti£i  since  the  cause  of  action  accrued,  had  taken  thebenefit  of 
the  insolvent  debtor's  act ;  but  his  creditors  had  never  accepted  in  as- 
signment, nor,  in  fact,  was  any  assignment  made.  Hddf  tfast  he  wtf 
competent  to  maintain  the  action. 

NoTT,  J.  This  was  an  action  of  assumpsit  on  an  opeaacoosrti 
to  which  the  defendant  pleaded  in  bar  an  assignmeDi  of  all  phii- 
tiff^B  property,  ohoses  in  action,  4kc.,  accordteg  to  the  prenaoii^ 
the  insokeot  debtor's  act ;  imdeonolndedjpriNtfpalsrjperreMrA* 
The  plaintiff  replied,  that  there  was  no  snch  record,  and  thfltoe 
soch  assignment  had  ever  been  made.    On  which  iasae  was  jpad 

Upon  inspecting  the  minutes  of  the  court,  it  appeared,  thstthei* 
was  no  such  record,  and  in  fact,  no  assignment  erer  had  been  oa^ 
The  defendant,  therefore,  failed  to  support  his  plea,  and  the  piaiol>l 
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oaght  to  ha?6  had  a  ?erdict.  It  did  appear,  that  the  plaintiff  had  ^£?^ 
taken  the  benefit  of  the  insolvent  debtor's  act,  bat  none  of  his  cre- 
dilorsi  or  any  other  person,  has  yet  consented  >  to  take  an  assign- 
ment of  his  estate  and  effects ;  and,  of  coursoi  none  has  been  made. 
So  that  the  qoestion  reaUy  is,  whether  taking  the  benefit  of  the  in- 
solrent  debtor's  act  does  deprive  a  person  of  all  farther  control 
over  his  property,  when  there  is  no  actual  assignment 

The  words  of  the  acta  are,  ^*  by  such  assignment,  the  estate,  d^:.* 
so  assigned,  shall  be  vested  in  the  person  to  whom  soch  assignment 
is  made."  If  it  is  by  the  assignment,  the  property  becomes  vested 
in  the  assignee,  it  is  by  the  same  instrument  the  original  proprietor 
becomes  divested  of  it.  The  assignment  is  intended  for  the  benefit 
of  the  creditors  only.  What  does  not  belong  to  them  belongs  to 
the  debtor  still.  A  refusal  on  their  part  to  accept  of  the  property, 
is  a  consent  that  he  may  keep  it.  I  am  of  opinion  the  decision  of 
the  judge  on  the  circuit  was  correct,  and  that  this  motion  ought  to 
be  dischaiged. 

Snira,  J.,  concurred. 

This  case  was  submitted  without  argument 


CONSTITUTIONAL  COURT,  CHARLESTON,  JAN.,  1816. 

Jambb  ATBbtb,  Survivor  of  John  Paislt  dc  Co.,  o.  Savage 
Smith,  Administrator  de  bonis  turn  of  Williax  Goddard. 

An  action  will  not  lie  against  an  administrator  d6  hcmis  tumt  finr  a  debt 
contracted  by  the  administrator. 

Assumpsit  John  Paisly  and  James  M'Beth  kept  a  store  at 
Black-Mingo,  during  which  time  the  former,  who  was  the  only  co- 
partner, residing  there,  entered  in  the  co-partnership  book  an  ac- 
count on  which  this  action  was  founded.  Before  the  whole  account 
was  entered,  John  Paisly  married  the  widow  of  William  Goddard, 
and  took  letters  of  administration  on  the  estate.  The  account  was 
raised  in  the  name  of  the  estate,  many  items  of  which  were  cout 
ceded  by  the  plaintiff's  counsel  as  not  proper  for  an  estate.  No 
credits  were  entered  in  the  books  of  the  firm,  nor  did  Paisly  renijer 
any  account  of  this  transaction  to  the  ordinary.    In  1806,  the  de- 
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Can,Caurtt  (eadanti  who  was  ooe  of  Paisly'e  securities  to  the  ordioary,  petl* 
tioned  to  be  released,  upon  which  the  administratioa  was  revoked, 
M'Beth    ^^^  granted  to  defendant*     Paisly  died  shortly  after ;  and  this  ac- 
▼.        tioD  was  brought  by  the  survivor,  to  charge  the  estate  in  the  hands 
^"'^   '     of  the  administrator  de  bonis  fum,  with  a  debt  thus  contracted   by 
Mrs.  Goddard  and  Paisly ;  and  a  verdict  was  found  for  him.    De- 
fendant moved  in  arrest  of  judgment,  or  for  a  new  trial. 

Shith,  J.  This  court  has  in  one  or  two  instances  decided  Ihis 
principle  before,  that  an  administrator  cannot  contract  a  debt  to 
bind  the  estate  of  his  intestate.  It  has  been  settled,  and  on  the 
fairest  principle  in  the  world,  that  the  estate  of  the  intestate  can 
only  be  liable  for  the  contracts  of  the  intestate  himself;  but  it  would 
b'e  a  paradox,  not  to  be  solved  by  legal  rules,  to  say  that  an  adnuD- 
istrator  should  contract  a  debt  himself,  and  then  he  should  be  sued, 
and  this  debt  recovered  as  one  contracted  by  his  intestate.  But  it 
appears^ still  more  illegal  that  the  administrator  should  contract  a 
debt  himself,  for  the  estate  of  his  Intestate,  and  then  make  the  ad- 
ministrator de  bonis  nan  liable  in  an  action,  and  recover  it  against 
him  as  a  debt  contracted  by  his  intestate,  when  the  whole  transac- 
tion was  long  afler  the  intestate  was  in  his  grave.  Tbia  is  pre- 
cisely the  case  in  the  present  action.  I  would  not  pretend  to  saj 
that  an  administrator  should  in  no  case  be  allowed  to  contract  debts 
that  should  bind  the  estate  of  his  intestate  ;  but  if  be  does  so,  and 
in  many  instances  it  is  necessary  he  should  do  so,  he  alone  will  be 
liable  to  the  creditor ;  and  his  only  indemnity  is  by  retaining  so 
much  from  the  profits  of  the  estate,  or  by  applying  to  the  ordinaiy, 
who  has  the  power  to  allow  him  compensation  for  any  fair  accounts 
contracted  for  the  benefit  of  the  estate.  I  am,  therefore,  of  opioioa 
that  the  rule  should  be  granted. 
CoLCocKi  BRBYABni  and  Gxixkb,  Js.,  concurred. 
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CONSTITUTIONAL  COURT,  CHARLESTOIi,  JAN.,  1815.  ^"^{q^^' 

M08XS  Mtbr8|  Assignee,  v.  John  M'Fabrlahb,  Administrator  de     Myen 

bonis  rum  of  John  M'Colouob,  MTariane. 

Evidence  of  unsoandDess  not  sufficient  to  entitle  defendant  to  a  verdict  in 
an  action  ibr  the  price  of  a  horse,  unless  the  unsoundness  be  proved  to 
have  existed  at  the  time  of  the  contract. 

CoLOOcK,  J.    This  was  an  action  of  debt  on  a  bond  of  John 
M'Colough  to  Moses  Perry,  who  assigoed  it  to  plaintiff.     The  de- 
fence was,  that  the  bond  was  given  for  the  price  of  a  horse ;  that 
the  horse  was  lame,  and  of  no  value,  and  died  not  long  after  the 
sale ;  the  jury  found  a  verdict  for  the  defendant.    From  a  view  of 
the  testimony  which  was  given  in  this  case,  1  am  clearly  of  opinion, 
that  a  new  trial  should  be  granted.    Several  of  the  witnesses  proved 
that  the  horse  was  not  lame  at  the  time  of  the  sale,  that  he  appeared 
so  to  them  the  next  morning,  and  that  Ferry  offered  to  take  him 
back,  which  M'Colough  declined ;  and  further,  it  was  not  proved 
that  he  died  of  the  lameness,  or  that  it  had  existed  at  any  time  be- 
fore the    sale.    If  contracts  were  to  be  rescinded  on  such  trivial 
grounds,  the  solemnity  hitherto  attached  to  them,  would  be  altoge* 
ther  destroyed. 

.  Bbevard,  J.  I  am  of  opinion  in  this  case,  that  from  the  evi« 
dence  given  on  the  trial,  as  reported  by  the  judge  who  presided,  the 
jury  were  not  warranted  in  finding  a  verdict  for  the  defendant; 
that  the  verdict  is  manifestly  contrary  to  evidence,  and  the  legal 
justice  of  the  case ;  and  that  the  same  ought  to  be  set  aside,  and  a 
sew  trial  awarded. 

Gbimke,  L  The  defendant,  M'Colough,  had  purchased  a  horse 
of  Moses  Perry,  and  given  his  bond  for  it,  who  assigned  it  to  the 
plaintiff.  The  defence  was,  that  the  horse  was  unsound ;  of  which 
some  testimony  was  given,  which  was  rebutted  by  other  evidence 
on  the  part  of  the  plaintiff,  who  proved  by  John  Coachman,  that  he,  ' 

Coachman,  was  about  trading  for  the  same  horse :  that  he  saw 
M'Colough,  after  he  had  purchased  him,  ride  him  off,  and  witness 
thought  the  horse  was  sound :  plaintiff  proved  that  defendant 
brought  the  horse  back  to  Perry,  telling  him  that  the  horse  was  not 
sound  ;  and  that  Perry  offered  to  vacate  the  contract,  and  to  deliver 
up  the  bond  to  defendant ;  but  defendant  did  not  accept  the  offer, 
but    rode  off  with  the  horse.    It  appeared  to  me,   that  this  case 
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om-  CMrt,  turned  on  the  weight  of  evidence ;  and  that  what  wai  offered  by 

s^^^^^.^  ^  plaidtiffy  was  mach  stronger,  and  of  more  legal  ooiiia(|MQQe, 

State     ^^^  ^^  defendant's.    I  am,  therefore,  for  granting  a  new  triiL 

^^'  Bat,  J.»  concurred. 

seuoet. 


CONSTITUTIONAL  COURT,  CHARLESTON,  JAN.,  1816. 

Thb  Statb  v.  John  Bbiticet. 

The  possession  of  stolen  goods  is  a  prestimption  of  guilt ;  and  tbk  pnv 
somptiOQ  is  not  rebutted  by  the  lapse  of  two  months  between  tiie  theft 
and  finding. 

Itis  the  right  of  the  judge  to  comment  on  the  evidence. 

Larceny. 

NoTT,  J.  This  is  a  motion  for  a  new  trial,  on  the  gmmd  of 
DMsdirection  in  the  judge,  in  stating  to  the  jury,  that  that  the  Ispw 
of  time  between  the  loss  of  the  articles  stolen,  and  the  fiodlDg «( 
tbom,  being  about  two  months,  was  not  sufficient  to  refaat  the  ^ 
sumption  of  guilt,  arising  from  their  being  found  in  defendant's  pot- 
session.  A  legal  presumption  of  guilt,  always  arises  frosi  the  pos- 
session of  stolen  goods.  That  presumption  was  strengthened,  ia 
this  case,  by  concealment,  and  other  circumstaoces  proper  ibr(i» 
consideration  of  the  jury ;  and,  although  it  is  the  proviDce  of  Ae 
jury  to  judge  of  the  facts,  and  of  the  judge  to  determine  the  lav, 
yet  the  judge  is  not  precluded  from  giving  his  opinion  on  the  Ma- 
lt b  his  duty  to  aid  the  jury,  in  forming  an  opinion  of  the  eiidioee 
as  well  as  the  law,  which  are  frequently  so  blended,  tbaiitiidiffi- 
cult  to  take  a  distinct  and  unconnected  view  of  each  aepanlelj- 
The  whole  case  was  finally  and  fairiy  left  to  the  jury,  and  tbej 
have  found  the  defendant  guilty.  I  think  they  were  well  aodMV- 
ised  to  find  such  a  verdict ;  a  new  trial  must,  therefos,  be  iduid- 

Smitb,  Bubvaxd,  and  Gumkb,  Js.,  concoxred. 
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CWSTITUTIONAL  COURT,  CHARLESTON,  JAN.,  181*.  «**£««. 

Thk  ^atb  v.  Johk  Bbhnst. 


The  jtny  mayfiiMl  adeiendant  gvdltyof  petty  larceny* ilthoogh  tegeodi 
exceed  the  value  of  twelve  pence.  gi,^ 


CONSTITUTIONAL  COURT,  CHARLESTON.  JAN.,  1815. 

Thb  State  v.  Thoxas  F.  Quin,  and  others. 

Proof  that  the  prosecutor  etrnck  the  first  blow,  will  not  josti^  an  enor- 
mooB  batteiy. 

Ananlt  and  battery* 

NoTT,  J.  The  only  ground  for  a  new  trial  in  this  case,  is,  that 
the  prosecutor  gave  the  first  blow,  and  that  the  defisndant  struck  in 
self-defence.  Proof  that  the  prosecutor  was  the  aggressor,  would 
not  justify  an  enormous  battery ;  nor,  indeed,  any,  beyond  the 
bounds  of  self-defence*  On  both  points,  there  seems  to  be  some 
doubt  as  to  the  facts  in  this  case ;  it  was,  therefore,  a  proper  case 
for  the  jury ;  and  although  the  defendant  has  not  been  guilty  of  a 
Tery  gf^at  offence,  he  is  not  entitled  to  a  new  trial. 

Smitb,  Bbbtaju),  and  Gboixb,  Js.,  concurred. 


T. 


Larceny.  ^Wn. 

NoTT,  J.  The  only  question  in  this  ease,  in  addition  to  the  one 
taken  in  the*  first  case^  is,  whether  the  jury*  can  find  a  person  guilty 
of  petit  larceny,  where  the  property  stolen  is  proved  to  be  of  greater 
value  than  twelve  pence.  However  absurd  it  may  appear,  that  a 
jury  who  are  sworn  to  determine  a  case  according  to  evidenoBf 
should  be  authorised  to  find  goods  stolen  of  less  value  than  twelve 
pence,  vhen  all  the  witnesses  swear  they  are  of  much  greater 
value,  iC  is  what  Judge  Blackstone  calls  a  pious  perjury,  which 
they  have  been  indulged  in,  until  it  has  become  the  law  of  the  land. 
The  principle  has  been  too  long  estaUished,  to  be  now  called  in 
qvestiony  and,  therefore,  a  new  trial  must  be  refused. 

Siftnt,  Bbbvabd,  and  Gbdikb,  Js.,  concurred. 


/^ 
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isSr*  CONSTITUTIONAL  COURT,  CHARLESTON,  JAN.,  1816. 

Taylor  .Archibald  Taylor  o.  Thomas  Skune. 

Skiine. 

The  official  acts  of  one  whose  commission  is  not  valid,  aie  good  until  the 

commission  is  declared  void. 

NoTT,  J.  Motion  to  set  aside  an  execution,  on  the  foUoving 
groaod  t  Because  the  decree  was  onoonstitutional,  iDasmuch  u  it 
was  made  bj  Fnmcis  A.  Deliesseline,  Esq.,  who  was  notoooKilo- 
tionally  qualified  to  preside  as  judge. 

The  act  of  1799,  authorizes  the  governor  to  appoint  and  com- 
mission  some  fit  and  proper  person  to  sit  as  judge,  ibc.,  in  case  any 
of  the  judges  on  the  circuit  shall  happen  to  be  sick,  or  become  io* 
disposed  and  unable  to  hold  the  court  in  his  circuit.    The  preadiaf 
^  judge  in  this  case,  was  appointed  by  the  governor  pursuant  to  the 

provisions  of  that  act.  Since  the  decree  in  this  case  was  given, 
the  act  has  been  declared  void  by  a  decision  of  this  coort;  loJ 
the  only  question  now  is,  whether  all  the  acts  of  the  judge  so  Bp> 
pointed,  are  necessarily  void.  The  judge  in  this  case  acted  ooder 
color  of  legal  authority ;  he  had  a  commission  under  the  seal  of  the 
State,  signed  by  the  governor,  and  authorized  by  an  act  of  the  l^ 
gislature ;  no  objections  were  made  to  his  authority  at  the  time  the 
decree  was  given.  The  public  acts  of  officers  de  fado  are  oftai 
valid  although  the  authority  under  which  they  act  is  void.  Public 
convenience  as  well  as  public  justice,  requires  that  tbej  shooU  be 
supported.  It  would  lead  to  incalculable  mischief  if  all  the  pro- 
ceedings under  the  several  judges  who  have  been  thus  appointed, 
should  be  declared  null  and  void.  This  power  has  been  exerdied 
by  every  governor  since  the  year  1799,  and  the  constitutiooaiity  of 
the  act  has  never  been  questioned  until  this  case  was  detennioed. 
Cases  involving  the  same  principle  are  occurring  every  day.  The 
jury  law  requires  the  judges  and  all  other  officers  or  persons  ooo- 
eerned  "  in  drawing,  balloting,  impannelling  or  summooing  jim 
to  take  an  oath  for  the  due  and.  faithful  execution  of  that  act  on 
pain  of  being  rendered  incapable  of  holding  and  enjoying  their  lee* 
pective  offices ;"  yet  I  believe  one  half  of  the  persons  embraced  ia 
the  act  have  never  taken  that  oath ;  a  judge  forfeits  his  commissioo 
by  leaving  the  State  without  permission  of  the  governor ;  but,  onul 
the  forfeiture  is  announced  by  competent  authority,  all  his  jadicial 
acts  are  valid.    Persons  elected  to  the  legislature,  always  take  their 
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semts  and  vote,  until  their  election  is  deelared  void.    Col.  Richard.  ^8l&^' 

son  was  elected  president  of  the  senate,  and  signed  the  acts  of  that  .^^^_^^_^ 

session  after  he  ^ad  accepted  a  disqualifying  office  ;  but  it  has  ne-      Aihe 

▼er  been  contended  that  those  acts  are  void,  because  his  seat  was  _-.T*    ,, 

O  DnscQU« 

afterwards  declared  vacant.    I  might  go  on  to  enumerate  cases 


where  this  doctrine  would  apply ;  but  the  principle  is  too  well 
tablished  to  admit  of  a  doubt.    7  Johns.  540.    The  People  v. 
Collins,  0  Johns.  135.    M'Instry  v.  Tanner.    The  motion,  there- 
fore, must  be  denied. 
Smith,  J.,  concurred. 


CONSTITUTIONAL  COURT,  CHARLESTON,  JAN.,  1815. 

Chablbs  C.  Ashe  v,  Matthbw  O'Driscoll. 

Althougli  the  act  requires  the  concurrence  of  two  justices,  to  grant  the 
writ  o^  habeas  corftLS^  a  single  justice  is  liable,  if  he  refuses  to  sign  it 
Evidence  of  the  motives  of  the  justice  for  refusing  the  writ  is  admissi* 
ble.  Queee.  In  an  action  on  the  liabeM  corpus  act  for  refusing  to  grant 
the  writ  of  hibeas  corpust  the  origmal  warrant  commitment  need  not  be 
produced. 

Debt  on  the  statute.  No.  330.    P.  Sr.    Passed  12th  of  Decern- 
ber,  1712. 

CoLOOCK,  J.  This  action*  was  brought  to  recover  the  penalty  of 
iS500,  imposed  by  the  habeas  corpus  act  for  the  wilful  neglect,  re-, 
fusal,  or  omission  to  grant  the  writ  of  habeas  carpus,  which,  it  was 
alleged,  defendant  had  refused  to  grant  to  the  plaintiff.  The  jury 
found  a  verdict  for  the  defendant,  and  a  motion  is  made  for  a  new 
trial  on  the  following  grounds :  First,  because  of  the  misdirection 
of  bis  honor  the  presiding  judge,  in  the  following  particulars : 

1.  That  he  charged  the  jujry  that  as  the  original  warrant  of  com- 
mitment was  not  produced  on  this  trial,  nor  any  evidence  given  of 
its  loss  ;  therefore,  the  copy  of  said  warrant,  although  proved  by 
ono  witness  to  be  u  true  copy,  was  not  sufficient  to  support  the  ac 
tion  agreeably  to  the  requisitions  of  the  third  section  of  the  act  of 
Charles  2d,  commonly  called  the  '<  habeas  corpus  act."  That  the 
judge  misdirected  the  jury  in  the  second  respect,  inasmuch  as  he 
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^^^T'^'  stated  to  them,  that  as  defendant  had  tasaed  the  wanrant  of  com- 
mitment, he,  the  said  defendant,  ought  to  he  exeuaed  for  not  haring 


Aihe      iaaoed  the  said  writ  of  haheoM  corpus ;  and  also  in  the  third  res- 
O'IMeon  f^^^  inasmuch  as  he  stated  to  them,  that  the  said  act  required  that 
'  the  refusal  aboold  be  proved  to  have  proceeded  from  malicioita 
motiTes. 

Sd  grovndf  that  his  honor  the  presiding  judge,  refiised  to  admit 
the  testimony  of  Mr.  Boyle,  a  witness  produced  to  prove  the  mo* 
tives  of  the  said  defendant,  expressed  and  explained  in  the  deehura- 
tion  of  the  said  defendants. 

8d  ground,  that  the  verdict  was  contrary  to  law  and  evidence. 

On  the  first  point,  I  am  constrained  to  differ  with  my  brother 
who  presided  at  the  trial  of  this  case.  I  do  not  conceive  thai  the 
rule  of  evidence  which  applies  to  the  admission  of  copies  in  geneial, 
has  any  application  in  this  case.  Where  a  statute  makes  a  copy 
with  certain  requisites  admissible,  it  shall  be  deemed  and  taken  as  a 
copy,  if  it  be  according  to  the  form  prescribed,  until  the  contrary 
be  proved.  And  the  reason  of  this  is  most  obvious ;  for  how  can  a 
parly  to  an  action  like  the  present,  either  produceithe  original,  which 
is  in  the  custody  of  the  officer,  or  give  any  account  of  iL  The 
brief  states,  that  a  copy,  attested  and  subsorihed  by  two  orediUe 
witnesses,  was  proved  to  iiave  been  shewn  to  the  defendaai,  and 
offered  to  be  produced  in  evidence  i  and  in  such  casea,  the  law 
makes  a  copy  sufficient,  because  it  would  be  absurd  to  make  a  man 
accountable  for  that  which,  by  law,  is  in  the  possession  of  another. 
It  has  also  been  urged,  that  the  petition  which  was  presented  to  the 
defendant,  was  addressed  to  him  alone,  and  the  act  authorisea  two 
magistrates  to  bail ;  that  as  to  him,  it  ip  penal,  and  ought  to  be  con- 
strued strictly.    The  petition  being  informal,  this  action  cannot  lie. 

Before  I  proceed  to  examine  the  propriety  of  this  objecdoo,  I 
will  remark  that  it  was  not  alleged  as  a  reason  for  not  graoCiDg  die 
writ  by  defendant,  nor  was  it  urged  below.    I  should,  there&re, 
think  it  sufficient,  in  ordinary  cases,  to  reject  it  on  those  gnmnda. 
But  I  consider  this  a  case  of  the  first  importance,  inasmuch  as  it 
involves  a  construction  on  a  statute  made  for  the  protection  of  the 
liberty  of  the  citizen.    I  take  it  for  granted,  that  every  statnte  ban 
a  definite  legal  character,  and  I  should  call  the  statute  under  con* 
sideration  a  remedial  one.    It  is  said  also  to  be  penal :  true  it  ii; 
it  imposes  a  penalty  for  the  neglect  to  perform  certain  dutiea  flierein 
prescribed  ;  but  this,  surely,  does  not  entitle  it  to  the  character  of  a 
penal  statute.    What  Is  the  great  object  of  the  aqt  t    The  protec- 
tion of  the  liberty  of  the  citizen.    How  are  we  to  ascertain  the 
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character  of  ao  acti  bj  lookiog  into  the  miDute  details?    I  pre-  ^'^1^ 
sumenoL 

Again,  there  are  certain  ralea  of  law  which  direct  a  judge  in  the 
conatruotioQ  of  statutes.     A  remedial  law  is  to  be  construed  hbe* 
rally ;  a  penal  law  strictly.    Now  a  difficulty  arises  as  to  the  coo- 
stmction  of  this  statute.     How  shall  I  apply  these  rules  ?    One 
8ays»  it  is  remedial ;  anotber,  it  is  penal.    If  it  be  this  heterogeoiis 
act,  the  rules  cannot  apply  at  all.    I  will  readily  concede,  that 
where  an  act  imposes  a  penalty  for  the  non-perfbrmance  of  a  duty» 
that  it  is  incnmbent  on  the  court  to  see  that  the  shield  of  d^nce 
be  not  converted  into  the  sword  of  oppression ;  hot  this  may  be  done 
without  changing  the  character  of  the  act.    If  it  had  appeared  in 
this  case,  that  the  object  of  the  plaintiff  had  been  to  get  a  right  of 
action  against  the  defendant,  and  not  to  procure  his  liberty,  I 
should  have  interposed  to  protect  him ;  but  •pursuing  the  objection 
under  the  idea,  that  this  is  a  remedial  act,  what  ought  to  be  the 
weight  attached  to  it  T    In  my  opinion,  none ;  for  the  act  does  not 
say  whsd  particular  form  shall  be  used ;  if  it  he  in  writing,  it  is  su& 
ficieut,    and  for  any  thing  in  the  law  to  the  contrary,  it  may  be  by 
separate  petitions  directed  to  each  justice.     They  are  to  act  toge- 
ther, btt  t  they  may  be  brought  together  as  well  by  separate  petitions 
directed  to  each,  as  by  a  joint  petition  directed  to  both.     The  words 
of  the  statute  are :  *^  Upon  view  of  the  copy,  or  copies  of  the  war- 
rant, or  warrants  of  commitment  and  detainer,  or  otherwise,  upon 
oath  made,  that  such  copy  or  copies  were  denied  to  be  given  by 
such  person,  or  persons,  in  whose  custody  the  prisoner,  or  prisoners 
is,  or  are  detained,  are  hereby  authorized  and  required,  upon  re- 
quest made,  in  writing,  by  such  person,  or  persons,  or  any  on  his, 
or  ther  behalf,  attested  and  subscribed  by  two  witnesses  who  were 
present  at  the  delivery  of  the  same,  to  award  and  grant  a  kabeoi 
eorpus^^^  dec.    If  an  officer  were  to  be  permitted  to  evade  the  pro* 
visione  of  this  wise  and  beneficial  act  by  such  a  pretext,  as  well 
might  it  not  have  been  passed. 

It  was  further  contended,  that  the  copy  of  the  commitment  was 
not  shewn  to  the  defendant  at  the  time  of  the  application-  If  I 
understand  the  brief,  this  was  what  Mr.  Taylor  was  about  to  prove ; 
but  it  was  net  necessary  in  this  case,  that  it  should  have  been  pro- 
duced ;  fox,  in  construing  an  act  of  this  kind,  we  are  to  look  to  the 
old  law,  the  remedy,  and  the  mischief  Now,  what  was  the  object 
of  this  part  of  the  clause  ?  To  prevent  persons  from  beitfg  bailed 
who  were  not  entitled  ;  and,  I  may  add,  to  enable  the  magistrates 
to  decide  on  the  sum  in  which  \b»  party  should  bo  held  to  bail  in 
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Co»-CwH,  those  cases  which  were  bailable.  Now,  there  coald  be  do  want  of 
information  on  these  points  in  this  case,  for  the  defeodaot  wu  thi 
magistrate  who  committed  the  plaintiff;  he,  of  couise,  knew  wh& 
ther  the  offence  was  bailable,  and  the  extent  of  it,  so  as  to  be  eoa. 
bled  to  say  in  what  sam  plaintiff  should  be  held  to  bail.  Cenonft 
rofiofifi,  cessa  et  ipsa  lex. 

On  the  second  ground,  I  observe  that  the  refusal  must  bepnvvd 
to  be  wilful :  and  this  may  be  certainly  done  by  the  exprewou  of 
the  party,  as  well  as  by  ciircumstances.  Mr.  Boyle  should,  then- 
fore,  have  been  permitted  to  prove  what  the  defendant  said  relative 
to  his  refusal  to  bail  the  plaintiff.  I  am  of  opinion  that  a  new  tral 
should  be  granted. 

Grikke,  J.,  dissented. 


CONSTITUTIONAL  COURT,  CHARLESTON,  JAN.,  1815. 
Thb  State  v.  James  D.  Mitchell,  Ordinaiy. 

The  proper  mode  of  proceedinjr,  in  case  the  ordinaiy  should  grant  admia- 
istration  to  one  not  entitled,  is  by  appeal.    Mandamus  will  not  lie. 

Smith,  J.  This  was  a  motion  before  the  Court  of  Sessiooa,  kt 
a  mandamus  to  be  directed  to  the  defendant,  to  grant  letters  of  ad- 
ministration to  Mary  Johnston,  daughter  of  Susannah  Johosum,  de- 
ceased, and  to  William  Clement,  guardian  of  three  minor  giaod- 
children  of  the  intestate. 

On  hearing  the  case,  it  appeared  that  the  defendant  had  paoted 
letters  of  administration  on  the  said  estate  to  Esther  Greeolaad,  the 
daughter  of  the  intestate,  and  Samuel  A.  Greenland,  her  husband, 
before  this  application  had  been  made  to  the  Court  ofSesuons,' 
and  pending  that  question  before  tho  ordinary,  the  present  appii* 
cants  were  hoard  in  full  argument,  two  or  three  times  before  die 
ordinary  decided.  I  shall  keep  out  of  view  every  other  poiotbat 
that  which  relates  to  the  mandamus. 

It  is  not  essential  here,  that  I  should  say  to  whom  the  ordiurf 
ought  to  have  granted  administration  ;  it  is  enough  for  the  deciaos 
of  this  question,  that  he  did  grant  it  to  some  person ;  and  hatiof 
granted  it,  I  am  clearly  of  opinion,  that  the  legal  mode  to  trf^ 
validity  of  that  grant,  is  not  by  mandamus.    By  the  12th  leetioB 


IN  THE  STATE  Olf  SOUTH  CAROLINA.  <»1 

t 

of  **  mn  act  supplementary  to  an  act,  entitlotl  an  act  to  eataUiah  an  ^g??"^' 
noiform  and  more  conrenieot  ayatem  of  jdctieature,*'  it  is  enacted 
that  if  any  person  or  persons  shall  think  themselves  aggrieved  by 
the  judgment,  sentence,  decree,  determination,  denial  or  order  of 
any  of  the  courts  of  ordinary  aforesaid,  it  shall  and  may  be  lawful 
for  such  person  or  persons  to  appeal  therefrom  to  the  Court  of 
Common  Pleas,"  dec.    I  think  this  is  a  specific  remedy,  given  to 
any  person  or  persons  from  every  kind  of  decisiion  that  can  be 
made  by  the  court  of  ordinary.    It  is  easy ;  it  is  within  the  reach 
of  any  person  aggrieved ;  it  requires  no  legal  information  to  de« 
mand  it.    If  it  had,  the  present  applicants  were  before  the  ordinary 
by  their  counsel,  when  the  decree  or  denial  was  made.     The  party 
who  thinks  himself  aggrieved,  if  he  will  not  avail  himself  of  this 
remedy,  is  precluded  from  that  other  choice  of  remedies  by  manda^ 
flifA  ;  and  the  mandamus  will  only  lie,  when  there  is  no  other  re« 
medy.     It  is,  in  general,  a  sufficient  reason  with  the  court,  to  refuse 
a  mofukiaMis,  that  the  party  applying  for  it,  has  another  legal  spe- 
cific reniedy.    4  Bacon,  500.     When  there  is  no  specific  remedy, 
that  justice  may  be  done,  mandamus  will  lie  ;  but  when  the  party 
has  an  ctetton,  it  will  not.    Douglas,  528.     When  the  party  has  an 
appeal,    the  court  will  refuse  a  mandamus^    The  King  v.  The 
Benches  of  Gray's  Inn,  Douglas,  853.    I  am,  therefore,  of  opinion, 
the  rule  ought  to  be  discharged. 

Bat,  J.    I  am  of  opinion,  that  the  ordinary,  by  the  16th  clause 
of  our  executor's  law  of  1760,  has  a  discretionary  power  to  grant 
the  administration  to  whom  he  thinks  proper,  among  those  of  equal 
degree  of  relationship  to  the  deceased  :   or  he  may  join  them,  if  he 
thinks  proper.    The  words  of  the  act  are  these  :    I  hat  the  county 
court,  or  ordinary  of  the  district,  as  the  case  may  be,  having,  the 
right,  shall  grant  administration  of  the  deceased  to  his  or  her  rela- 
tioos,  in  the  following  order,  in  exclusion  of  all  others,  to  wit :     !• 
To  the  husband,  or  wife  of  the  deceased  ;  or  if  there  be  none,  to 
the  child,  or  children  of  the  deceased,  or  their  legal  representatives ; 
in   default  of  them,  to  the  brothers  and  sisters,  d&c,  dec.     Here, 
then,    a  discretionary  power  is  evidently  given  to  the  ordinary,  to 
grant  to  such  child,  or  children,  or  their  representatives,  as  he  may 
think  most  fit  and  capable  of  managing  the  affairs  of  the  deceased's 
estate ;  and  it  is  fit  and  proper  in  the  nature  of  things,  that  such 
discretionary  power  should  be  given  to  a  public  o^cer,  in  the  exe- 
cution of  his  duty,  in  performance  of  so'hrgh  a  trust ;  because  some 
of  the  children,  or  their  representatives,  may  not  be  trust  worthy, 
or  vamy  be  idle,  dissolute,  extravagant  persons,  while  others  may  be 
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^8%^  orderiy,  carefbl,  and .  discreet*  and  in  every  respect  deterriog  of  il ; 

y^hs,^^^/  hence  the  wisdom  of  the  rule  laid  down  io  our  act  of  the  legisla* 

Ingnham  ture,  which  is  agreeable  to  the  ancient  rules  of  the  civil  law,  upott 

8.  C.*  lUi  ^®  ^™®  subject.     It  is  evident  to  my  mind,  therefore)  that  the  or* 

Co.       dinary,  in  the  present  casCi  had  a  right  to  exercise  the  sound  discre- 

tion  the  law  gave  him,  and  the  more  especially,  after  the  pains  he 

took  in  citing  Miss  Johnston  and  Mr.  Clement,  to  appear  before  him 

with  their  securities,  that  they  might  shew  cause  against  GreenUuid 

and  wife,  if  any  they  had,  or  against  joining  them  all  together  in 

the  administration.    As,  howevert  they  refused  to  appear,  I  think 

he  was  justifiable  in  granting  the  administration  to  GreenhiDd  and 

wifct  vho  were  equally  near  to  the  deceased. 

2.  With  regard  to  the  present  application  for  a  moiuIamiM,  I  am 
of  opinion,  that  this  court  ought  not  to  grant  it,  because  there  is  aa 
.  appeal  allowed  by  the  act  of  1790,  to  the'Court  of  GonomoD  Plsas» 
and  the  party  might  have  appealed.  The  ordinary  acts  partly  in  a 
judicial,  partly  in  a  ministerial  capacity.  In  the  case  under  consi- 
deration, he  acted  judicially,  in  determining  who  was  the  proper 
person  who  was  intitled,  under  ibe  existing  circumstances,  to  the 
administration  ;  and  it  is  a  well  known  rule  in  law,  that  a  9umdamm$ 
will  not  lie  against  a  judicial  officer,  nor  against  one  who  has  a  dis* 
cretionary  power,  3  Dallas,  48 ;  nor  will  it  lie  to  a  spiritual  cooit, 
to  grant  administration  to  one  as  next  of  kin,  after  an  adminiitra- 
tion  is  granted  to  another.  5  Com.  Dig.  28.  Comyn's  Rap.  06. 
This  last  authority  is  strongly  in  point,  and  comes  completely  op  to 
the  case  under  consideration.  I  am,  therefore,  against  the 
damns. 
Gr^xkb,  J.,  concurred. 
NoTT,  J.,  dissented. 


CONSTITUTIONAL  COURT,  CHARLESTON,  JAN.,  1815. 

NaTHANISL  TliORAHAH  V.  SoUTH  CAROLINA  IlfSTTSAlTCB  CoXPASTT. 

A  policy  of  insurance  is  avoided  by  either  aUegatio  fdUt^  or  swfpruno 
veru  A  verdict  ought  not  to  be  disturbed  for  an  error  of  the  judge  is 
point  of  law,  if  there  be  other  sufficient  grounds  to  suppoit  it. 

GoMooKy  J.     This  was  an  action  on   a  policy  of  iMurance  on 
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the  ship  IndepeDdence,  commanded  by  Gaptaio  Churohilly  at  and  ^'^^S^* 
from  the  coast  of  Africa,  for  the  term  of  four  months,  beginning  the 
18th  day  of  April,  and  ending  the  18th  day  of  August.    The  po. 
licy  bore  date  on  the  18th  of  April ;  the  ship  was  blown  up,  in  an 
insurrection  of  two  hundred  and  forty  slaves  on  board,  in  Leango 
Bay,  on  the  17th  July.     A  verdict  was  found  for  the  defendant,  and 
a  motion  is  made  for  a  new  trial  on  the  following  grounds :  1.  That 
his  honor,  the  presiding  judge,  directed  the  jury,  contrary  to  law, 
that  if  they  thought  the  Independence  had  been  within  five  hundred 
miles  of  the  place,  where  Captain  Churchill  had  quarrelled  with  the 
natives,  they  were  bound  to  find  a  verdict  for  the  defendant.    2. 
Because  his  honor  directed  the  jury,  contrary  to  law,  that  the  policy 
was  void  ab  tfiitio,  since  the  state  of  the  ship  had  not  been  dis- 
closed.    8.  Because  the  practice  of  the  company  at  their  board, 
was  expressly  stated  to  constitute  a  legal  custom,  binding  on  all 
parties  contracting  with  the  company. 

On  the  first  ground,  it  was  contended  on  the  part  of  the  plaintiff*, 
that  the  promise  that  the  vessel  would  not  go  within  five  hundred 
miles  o€  Congo,  was  made  at  the  time  of  obtaining  the  first  insu- 
rance on  the  outward  voyage ;  but  it  was  admitted,  that  when,  on 
the  trial,  it  was  averred  that  the  plaintiff*  had  been  guilty  of  misre* 
presentations,  and  had  imposed  on  the  defendant,  that  permission 
was  given  to  prove  any  facts  relating  to  the  first  policy,  which  could 
have  a   tendency  to  support  the  position,  and  that  a  great  deal  of 
testimony,  avowedly  not  admissible  in  the  present  case,  was  intro- 
duced.     If  the  plaintiff^,  then,  has  been  prejudiced  by  the  admission 
of  such  testimony,  I  should  not  think  it  a  ground  for  a  new   trial. 
I  have  made  this  observation  to  meet  any  possible  view  of  the  case, 
for  I  am  satisfied,  from  the  report  of  the  presiding  judge,  that  this 
prooaise  had  relation  to  the  policy  on  which  this  action  was  founded ; 
and  the  objection  of  the  underwriters  to  the  captain's  going  within 
reach  of  Congo,  arose  from  knowing  that  the  people  of  that  part  of 
Africa^  were  much  enraged  against  the  captain,  and,  savage-like, 
would  go  great  lengths  to  destroy  the  vessel.    The  English  doctrine 
with  respect  to  representation,  need  not  have  been  referred  to  in 
this  case,  for  the  party  plaintiff  was  aware  of  the  rules  of  the  com- 
panjy  which  required  insurers  to  represent  all  matters,  which  ma^ 
increase  the  risque ;    and  in  pursuance  of  that  rule,  both  by  his 
hie  agent,  and  himself,  committed  to  writing  the  information.     Now, 
whatever  inay  be  the  law   generally,  in  cases  of  this  kind,  1  hold, 
thai   this  plaintiff  was  bound  to  communicate,  fully  and  truly,  all 
mattera,  which  could  have  any  influence  on  the  defendants,  in  de» 
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^815^  cidiDg on  the  takiDg  of  the  risque.  Whether  this  was  done,  i 
^^^p^,^^^^  question  of  facf,  and  vras  determined  by  a  jury  ;  and  I  heard 
iwgwik^iiti  thing  on  the  aigumenty  which  induced  me  to  belieye  the  verdict 
B  c'  iiM.  ^^^^^ '  ^°^  ^^^^  ^  ^^'^  remark,  that  it  appeared  that  the  presidiDg 
Co.  judge  was  misunderstood,  as  to  the  matter  contained  in  the  third 
ground,  which  was,  therefore,  abandoned. 

Here,  perhaps,  I  might  stop,  if  this  had  not  been  a  case  of  great 
interest ;  but  it  was  contended  on  behalf  of  defendant,  and  mneh 
reliance  appeared  to  be  placed  on  the  argument,  that  if  the  vessel 
was  not  seaworthy,  at  the  time  the  insurance  was  obtained,  the  pc^ 
licy  was  void.  It  is  to  be  recollected  that  this  was  a  policy  at  and 
from ;  now,  although  there  can  be  no  doubt  but  that  she  was  io  a 
leaky  condition  while  at  Leango  Bay,  this  would  not  avoid  the  po- 
licy ;  for  the  leak  might  have  been  discovered  and  stopped  before 
she  Failed.  If  a  vessel  commences  a  voyage  in  a  state  of  ansesr 
worthiness,  I  should  bold  the  policy  void ;  but  not  merely  because 
the  vessel  was  so  while  in  port,  at  the  time  the  policy  was  effected. 
I  afki,  however,  against  the  motion  in  this  case. 

NoTT,  J.  A  motion  for  a  new  trial  is  not  always  to  be  decided 
on  the  grounds  made  by  the  party  bringing  up  the  case.  He  brii^ 
to  the  view  of  the  court  only  such  points  as  make  for  bim,  while  he 
omits  those  that  operate  against  him.  In  the  present  caae  it  ia  uo- 
necessary  to  notice  the  grounds  made  by  the  plaintiff's  counssi^ 
since  the  case  presents  other  facts  conclusive  against  the  motioa. 
The  underwriters  knew  that  the  captain  of  this  ship  had,  by  his 
former  conduct  on  the  coast  of  Africa,  rendered  himself  so  obnox- 
ious to  the  natives  of  Congo,  that  his  Ufe,  as  well  as  the  safely  of 
his  ship  and  cargo,  were  in  danger  from  their  hostility ;  they»  there- 
fore, refused  to  subscribe  this  policy,  until  the  plaintiff  repreeeated 
to  them  that  he  had  received  a  letter  from  his  correspondeot,  infor- 
ming him  that  the  king  of  Congo  was  so  far  from  being  dispieaaBd 
with  the  captain*s  conduct,  that  he  approved  of  it.  At  die  saoB* 
time,  he  had  a  letter  in  his  possession  from  the  supercargo  ia  ike 
folk>wing  words :  **  The  people  are  in  Congo  much  esaspeMed 
against  Captain  Churchill,  and  if  they  can  get  possession  of  hrn^  I 
have  no  doubt  would  murder  him ;"  which  he  suppresaed*  Na^ 
this  was  the  ground  on  which  they  had  uniformly  refused  to  iosnreb 
until  he  had  allayed  their  fears,  by  giving  them  contrary 
«    and  in  all  probability  would  still  have  refused,  if  he  had 

this  important  information :  And  it  seems  to  be  a  clear  and  Battled 
principle  of  law,  that  *^  aUegoHo  jcM  vei  tuppremo  oars^  wS 
avoid  a  policy.    Park,  1746.    The  same  author  bbaacvaa  fiuthtf. 
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that  the  second  species  of  fraad  which  affects  iosursDce,  is  the  coo*  ^^£^* 
ceslmeot  of  circomstaoces,  koown  only  to  one  of  the  parties  enter-  .^^^^^^^^ 
ing  into  the  contract.  Conoeahnent  of  circumstaoees  vitiates  all  lognham 
contracts  upon  the  principal  of  natural  law.    Park,  178.     1  Blka.  ^  J'  • 

^^4Up.  465.    Upon  this  ground,  therefore,  a  new  trial  ought  to  be  )  '  q^,  r"* 

refused  ;/)tnd  even  through  there  may  have  beep  a  misdirection 
the  court  in  point  of  law,  a  verdict  ought  not  to  be  distorbedi 
there  are  still  good  grounds  to  support  it.    2  D.  and  E.  4.    Ed* 
munson  y.  Marshall.    Motion  refused. 

Bat,  J.  In  this  case,  I  am  against  a  new  trial :  1.  Because  it 
appears  from  the  testimony  offered,  as  well  as  from  the  report  of 
the  judge  who  tried  this  cause,  that  there  was  a  concealment  of 
the  state  and  condition  of  the  ship  at  the  time  the  policy  was  effec* 
ted,  as  she  afterwards  proved  leaky  and  unseaworthy  as  soon  as 
she  went  to  sea.  2.  Because  there  was  a  misrepresentation  in 
stating,  that  the  king  of  Congo  had  been  reconciled  to  Captain 
Churcliill,  after  a  violent  affray  with  the  natives  on  the  coast  of 
Africa,  on  a  former  voyage,  as  the  Congo  men  had  threatened  to 
cut  hino  off,  if  ever  he  came  to  the  coast  again.  8.  That  the  war- 
ranty at  the  time  the  policy  was  effected,  was  not  afterwards  com- 
plied with ;  namely,  that  Captain  Churchill  would  not  go  within 
five  hundred  miles  of  the  place  where  he  had  the  quarrel  with  the 
natives  ;  whereas,  he  went  to  Leango  Bay,  near  the  (>ongo  river, 
contrary  to  the  faith  of  this  warranty,  where  the  natives  rose  upon 
him  and  destroyed  the  ship,  which  was  in  a  very  leaky  condition, 
when  she  was  blown  up  in  the  month  of  April,  1807 ;  for  these 
reasons,  T  am  against  disturbing  the  verdict,  and  am  of  opinion  the 
rule  ahould  be  discharged. 

Grikkb,  J.  The  jury  in  this  case  had  found  for  the  defendant. 
It  appearing  lipon  the  argument  that  the  plaintiff  had  not,  in  his  re* 
presentations  to  the  underwriters,  submitted  the  whole  truth  as  to 
the  state  of  the  vessel,  on  her  outward  bound  voyage,  and  whilst 
she  lay  in  the  bay  of  Leango,  on  the  coast  of  Africa ;  nor  did  he 
comnaunicate  the  information  received  from  the  supercargo  on  board 
of  the  said  vessel,  of  the  continued  hostility  of  the  natives  of  ^Con* 
go  against  the  captain  of  this  vessel,  on  account  of  his  having  taken 
off  ecwne  of  the  free  natives  of  that  kingdom,  on  his  last  voyage. 
It  is  nay  opinion,  that  the  policy  was  voidi  ab  initiOf  and  that  no  new 
trial  should  be  granted. 
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An  officer  may  be  pimiehed  by  impeachment,  which  iv  a  canatitiitiaDa] 

proceeding. 
The  seventh  article  of  the  oonstitation  of  South  Candina,  lelatea  to  neh 

laws  only  as  are  not  inconsistent  with  the  true  meaning  and  eSbct  of  the 

constitution. 
The  proceedings  of  the  Senate,  in  cases  of  impeachmenti  are  not  to  be 

examined  or  reviewed  by  the  court 

White,  for  the  motion. 
'  Bebvabd,  J.  The  motion  for  the  reversal  of  the  order  of  the 
District  Court  in  this  case  has  been  placed  on  various  grounds.  I 
will  consider  aud  dispose  of  the  objections  to  the  order  of  the  Dis- 
trict Court  in  question,  in  the  course  in  which  they  are  exhibited  in 
the  brief.  The  first  is,  that  the  Senate  proceeded  unconstitutionally 
against  the  appellant  by  impeachment,  and  that  their  judgment  of 
removal  from  office  is  illegal  and  void.  In  support  of  this  poaidoo, 
it  has  been  contended,  that  the  only  constitutional  and  legal  mode 
of  proceeding  against  a  clerk  of  a  district  court  for  misbehavioar, 
in  order  to  remove  him  from  his  office,  is  by  an  act  of  the  governor 
of  the  State,  after  conviction,  by  a  petit  jury,  as  in  other  cases  of 
misdemeanor ;  and  an  act  of  1780  was  relied  upon,  as  also  the 
seventh  article  of  the  State  constitution.  The  act  of  assembly  of 
1780,  declares  '*  that  in  case  any  of  the  clerks  shall  be  guilty  of 
malpractice  in  the  execution  of  his  trust,  the  governor  and  com* 
mander^in-chief,  for  the  time  being,  shall  and  may  suspend  and  re- 
move such  clerk  for  such  malpractice ;  and  such  clerk,  with  bis 
securities,  shall  be  liable  to  all  damages  sustained  by  any  peraon  or 
persons,  in  consequence  of  the  malpractice  committed  by  sadi 
clerk."    • 

It  might  be  questioned,  whether,  under  and  by  virtue  of  this  aet^ 
the  governor  was  not  empowered  to  suspend  or  remoTe  a  cM^ 
upon  his  own  enquiry,  and  in  his  ovin  discretion,  without  the  mler- 
Tcntion  of,  or  any  previous  trial  by,  a  jury ;  and  it  might  further  be 
questioned,  whether  acts  of  misbehavior,  other  than  those  whidi 
would  properly  fall  under  the  meaning  of  the  word  **  malpraccica.* 
might  not  be  the  subject  of  impeachment,  eren  if  it  should  bo  ad- 
mitted that  the  act  of  assembly  in  question  is  still  in  force,  and  bmij 
be  carried  into  exacutioD,  notwithstanding  the  State  eoostitiition  of 
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1700.    Bat  I  think  it  unnecessary  to  ^iscass  these  questioM  as  I  ^f^^^ 
am  of  opinion  that  the  part  of  the  act  of  assembly  of  1780,  relied 
on,  has  been  wholly  superseded  and  repealed  by  the  constitution, 
which  declares,  **  that  all  civil  ofiicers  shall  be  liable  to  impeach* 
moot  for  any  misdemeanor  in  office."    Where  the  object  of  the 
prosecution  is  to  punish  the  public  officer  as  such,  and  remove  and 
disqualify  him,  it  .must»  as  1  think,  be  carried  on  by  impeachment, 
and  not  otherwise  ;  for  the  constitution,  by  declaring,  that  '^judg- 
ment  in  such  cases  shall  not  extend  further  than  to  the  removal 
from  office,  and  disqualification  to  hold  any  office  of  honor,  triist, 
or  profit,  under  thu  State  ;"  and  by  providing  that  the  party  con- 
victed shall,  nevertheless,  be  liable  to  indictment,  trial,  judgmentt 
and  punishment,  according  to  law,  it  seems  to  me  to  have  intended 
to  subject  public  officers  for  trial  and  punishment,  with  a  view  solely 
to  the  public  welfare,  by  removing  them  from  office,  or  by  suspend- 
ing  or  disqualifying  them,  to  the  great  tribunal,  provided  by  that  in- 
strument for  the  trial  of  impeachments,  and  to  no  other.    It  is  not 
pretended  that  there  is  any  other  which  is  authorized  to  disqualify 
State  delinquents  from  holding  offices  of  trust  or  profit ;  *'  all  the 
civil  ofl^cers,"  which  is  the  phrase  of  the  constitution,  roust  be  un- 
derstood to  mean  all  public  officers,  holding  civil  offices  of  any 
grade  of  honor,  trust,  or  profit,  under  this  State.  ^  If  the  purpose 
of  the  prosecution  is  to  punish  them  officially,  or  for  any  misde- 
meanor in  office,  or  remove  them  from  office,  or  dtsqualiQr  them 
irom  holding  offices  of  honor,  trust,  and  profit,  and  not  merely  to 
punish  them  as  criminal  ofienders  in  the  ordinary  course  of  justice, 
the  party  must  be  proceeded  against  by  impeachment,  and  in  no 
other  mode ;  at  all  events,  he  may  be  so  proceeded  against,  although 
he  may  be  liable  to  other  modes  of  prosecution. 

The  seventh  article  of  the  State  constitution,  in  my  judgment, 
does  not  at  all  militate  with^his  doctrine.  If  that  article  were  to 
receire  the  construction,  which  has  been  contended  for,  the  consti- 
tution, of  which  it  is  a  part,  would  be,  in  a  great  degree,  a  dead  let- 
ter, for  it  contains  numerous  provisions  totally  inponsistent  with  tbb 
tbeo  existing  laws.  The  true  construction  of  that  article  seems  to 
me  to  be  this,  that  ^  all  laws  then  of  force,  not  Inconsistent  with 
the  true  meaning  and  reasonable  operation  and  efiect  ol  the  con- 
stitution then  established,  should  continue,"  dx. 

Jt  might  be  said,  that  such  a  provision  was  tinnecessary ;  but  it 
is  clear  to  me,  tbatthe  convention  thought  otherwise ;  for,  on  the 
same  principle,  provision  is  made  in  the  preceding  article  for  the 
appointment  of  all  officers,  other  than  such  as  are  specially  meU" 
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Om,Omrt,  tiooed,  id  the  manner  they  had  been  theretofore  appointedt  ontii 
^  ^^*     otherwise  directed  by  law,  and,  in  all  events,  it  was  a  wise  preeea* 
State      tionary  measure  to  avoid  cavil  and  dispute. 
▼•  1 1am  not,  by  any  means,  satisfied,  that  the  second  groond  taken 

O'DriBoott.  j^y  ^^^  appellant,  is  founded  in  fact,  namely,  •<  that  the  trial  by  jury 
was  the  mode  of  trial  observed  in  the  removal  of  clerks  from  office 
anterior  to  the  constitution."  But,  admitting  the  fact,  it  will  not 
fellow  that  the  construction  I* have  given  to  the  third  secttoo  of  the 
fifth  article,  is  repugnant  to,  or  inconsistent  with,  the  sixth  aectioo 
of  the  ninth  article  for  the  preservation  of  the  trial  by  jury.  The 
trial  by  jury  as  heretofore  used,  is  no  ways  inconsistent  with  the 
trial  of  impeachments  for  State  delinquency  and  misbehavior  ia 
office,  where  the  object  is  to  puniali  for  official  neglect  or  afaoeOt  and 
remove  the  officer  as  a  public  nuisance.  Besides,  so  far  from  con- 
sidering the  trial  by  impeachment  as  oppressive,  it  oppears  to  me  a 
great  constitutional  privilege,  an  honorable  distinction  in  favor  of 
distinguished  citisEons,  invested  with  civil  employments,  and  placet 
of  public  trust  and  emolument,  by  the  choice  or  appointment  of  tbs 
people,  or  their  public  functionaries;  and  the  rights  of  theaccoaed  on 
such  trials  are  cautiously  guarded  and  greatly  favored.  The  Hbose  of 
Representativee  have  the  sole  power  of  impeaching,  and  the  senate 
the  sole  power  of  judging.  A  concurrence  of  two  thirds  of  the  first 
branch  of  the  legislature  is  necessary  to  an  impeachment ;  and  a  like 
concurrence  of  the  members  present  of  the  senate,  is  necessary  fo 
convict ;  and  the  senate  may  be  considered  as  a  select  grand  jury, 
men  of  experience  and  tried  wisdom,  and  of  the  first  reepectabitity 
in  the  State,  acting  qnder  the  solemn  sanction  of  an  oath  or  affirms^ 
tioo,  as  in  the  usual  course  of  criminal  proceedinga  in  courts  of 
justice. 

The  third  groond  taken  for  the  appellant,  viz.  that  he  had  a  freo* 
hold  in  his  office,  and  could  be  deprived  of  it  only  by  the  jad|gment 
of  his  peers.  This  appears  to  me  as  destitute  of  fonndatioo  as  the 
rest.  The  second  seotion  of  the  ninth  article  of  the  constitution, 
which  is  relied  on,  is  not  in  my  opinion  in  any  respect  infringed  by 
the  judgment  of  the  senate.  Even  if  it  should  be  admitted  that  tbe 
appellant  had  a  freehold  in  his  office,  which,  however,  may  well  be 
disputed,  this  article  of  the  copstitution  may  stand  withoot  any  r^ 
pugnancy  with  the  construction  I  contend  for,  relative  to  the  right 
of  impeachment.  The  whole  instrument,  the  constitution  of  this 
State,  must  be  taken  together  in  giving  a  construcftion  to  any  part  of 
it ;  and  it  should  be  so  construed  that  every  palt  of  it  may  have  ef- 
fect as  far  as  possible,  consistently  with  its  true  tpirit,  and  die  aa- 
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ture  of  the  governmeDt  it  was  intended  to  establish.    The  obsenra*  ^^£?^' 
tions  aliBady  made,  in  relation  to  the  second  ground,  apply  also 
to  this. 

The  only  answer  which  I  fthall  make  to  the  fourth  ground  is,  that 
it.  is  not  for  this  court  to  rectify,  or  condemn  the  proceedings  and 
judgment  of  the  high  court  of  impeachment ;  the  constitution  has 
given  no  such  power,  and,  moreover,  I  think  it  disrespectful  to  that 
great  and  independent  tribunal,  to  suffer  its  proceedings  and  judg- 
ments to  be  criticised  and  censured  in  the  manner  it  was  on  the  ar- 
gumenC  of  this  ease. 

The  fifth  ground,  viz*  that  the  oflbnce  of  which  be  was  convicted 
was  committed  more  than  six  months  before  prosecution,  cannot,  in 
my  opinion,  be  maintained*  It  is  not  a  case  within  the  spirit  and 
meaning  of  the  act  of  assembly  of  1748,  limiting  the  time  for  com« 
mencing  prosecutions  for  forfeitures ;  the  act  has  no  application  U> 
trials  by  impeachment,  or  causes  of  prosecution  by  impeachment ; 
and  if  it  had,  it  was  pleadaUe  on  the  trial  before  the  senate. 

The  objection,  that  even  if  Dr.  ODriscoU  bad  been  legally  elec- 
ted, Mr.  Campbell  has  no  right  to  the  offltoe,  because  he  was  not 
elected  by  joint  ballot  of  the  legislature,  or  appointed  by  the  presi«- 
ding  judge,  but  commissioned  by  the  governor,  without  any  just 
authority,  is  incapable  of  giving  any  support  to  the  motion*  The 
act  of  ttsaembly,  for  1812,  provides  for  the  election  of  clerks  of  the 
courts,  after  the  expiration  of  every  four  years ;  but  the  present  in* 
cumbents,  when  the  act  passed,  were  not  to  go  out  of  office  till  the 
1st  of  December,  1816 ;  the  vacancy  which  happened  was  to  be 
filled  up  in  the  same  manner.  It  would  have  been  proper  to  have 
filled  it  in  case  the  act  of  1812  had  never  been  passed.  Indeedr 
the  act  of  18f 2  makes  no  provisions  for  filling  vacancies ;  it  de- 
Clares  that  the  officers  elected  should  hold  their  offices  until  others 
be  elected ;  but,  if  those  elected  are  removed,  or  should  die,  dec, 
the  vacancy  thereby  occasioned,  must,  it  is  preaiimed,  be  filled  as 
was  provided  by  law,  prior  to  1812.  An  act  of  1799  directs,  that 
the  governor  shall  appoint  as  clerks,  such  persons  as  shall  be  re* 
commended  by  a  majority  of  the  members  of  the  legislature,  repre- 
aentiDg  the  several  districts,  dec,  if  such  recommendation  can  be 
obtained  ;  and  if  not,  the  governor  may  appoint  at  his  pleasure.  It 
is  presumed  that  the  appointment  of  Campbell  was  in  conformity 
with  these  provisions.  My  opinion  is,  that  the  motion  ought  not  te 
be  granted* 

CoLcocK,  SuTH,  and  Gbimkk,  Js.,  concurred. 

VOL.  in.  67 
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1 

jjanng      Chablbb  LnxDXo,  Ordioarj,  v.  Executors  of  Robbst  Giuul 

T, 

^"^  The  security  of  an  administrator  cannot  be  made  liable  on  his  bond  mitil 
the  administrator  has  been  cited ;  a  creditor  may  assign  a  breach  of  an 
administration  bond  in  not  paying  debts. 

GBiooSt  for  plaintiff.    WnrsTAifLT,  for  defendant. 

GoLoocK,  J.  This  action  was  brought  against  the  defendant, 
whose  testator  was  one  of  the  securities  of  John  H.  Ferguson,  de- 
,  ceased,  who  was  administrator  of  the  estate  of  Benjamin  Ferguson, 
deceased,  to  recover  the  amount  of  a  judgment,  confessed  bj  the 
said  John  H.  Ferguson,  as  administrator  aforesaid,  to  Robert 
M'Gredie,  for  a  debt  due  to  him  by  Benjamin  Ferguson,  in  his  life 
time.  The  judgment  was  regularly  entered  up,  but  no  execmkw 
was  issued  thereon.  The  defendant  moves  for  a  new  trial  in  this 
case,  on  the  ground  that  the  verdict  for  plaintiff  was  contrary  to 
law,  inasmuch  as  the  said  Robert  M^Credie  was  not  entitled  to  reco- 
ver his  debt  against  the  defendant,  because  the  said  Robert  M'Credie 
had  never  issued  execution  against  the  said  John  H.  Ferguson,  admi- 
nistrator as  aforesaid ;  who,  by  his  confession  of  judgment,  admitted 
assets  in  his  hands  for  payment  of  the  debt  of  the  said  Robert  M'Credie ; 
and  because  the  said  Robert  M'Credie  was  bound  by  law  to  hare 
compelled  the  said  John  H.  Ferguson,  or  his  representatives,  to  ac- 
count, or  summoned  him  or  them  to  account  before  the  Ordinary 
for  the  administration  of  the  estate  of  his  intestate  previously  to 
commencing  suit  against  the  securities,  or  either  of  them. 

It  has  been  decided,  that  an  administrator  cannot  be  sued,  until 
he  be  summoned  to  account  to  the  ordinary  ;  it  is,  therefore^  dear 
that  the  security  of  the  administrator  cannot  be  sued  befeie  that 
proceeding  be  had  against  the  principal ;  for  all  the  legal  meaoB 
that  could  be  used,  should  be  exhausted  before  the  security  should 
be  made  liable. 

It  was  contended,  however,  that  in  this  case,  the  judgment  being 
confessed,  this  is  an  admission  of  assets,  which  is  all  thai  coaM  be 
effected  by  citing  the  administrator  to  appear  before  the  ordinary. 
Although  this  position  is  not  correct,  for  the  party  in  acoountiog 
would  show  what  assets  he  had,  and  thereby  furnish  infermalioo  by 
which  the  plaintiff  might  procure  payment ;  yet,  if  it  were  so,  siil 
the  plaintiff  in  the  action  against  the  administrator,  is,  in  mj  opin- 
ion bound  to  produce  a  nuUa  bona  iu  this  case,  which  caiioot  be 
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done,  DO  ezecotion  having  ever  issued.    I  am,  for  these  reasonsf  ^^3^^' 
ia  favor  of  the  motion  for  a  new  trial. 

Brbvabd,  J.  This  case  is  submitted  upon  the  brief,  which  con* 
tabs  a  very  imperfect  statement  of  facts.  It  may,  however,  be  col-  . 
looted  from  the  statement  that  the  action  was  brought  upon  an  ad- 
ministration bond,  against  the  defendant  as  executor  of  R.  Giles, 
who  was  one  of  the  securities  in  the  said  bond,  given  by  John  H. 
Ferguson,  as  administrator  of  the  estate  of  Benjamin  Ferguson,  de- 
ceased,  to  recover  the  amount  of  a  judgment  confessed  by  the  said 
administrator  to  Robert  M'G^edie,  for  a  debt  due  to  him  by  the  said 
intestate  ;  that  judgment  was  regularly  entered  up,  pursuant  to,the 
said  confession,  but  no  execution  thereupon  ever  issued. 

It  cannot  be  collected  from  the  brief  whether  any  further  pro- 
ceedings ever  were  carried  on  against  the  administrator.  It  may  be 
presumed  that  none  were  carried  against  him,  save  such  as  are 
stated.  It  does  not  appear  by  the  brief,  in  what  manner  the  suit 
upon  the  administration  bond  was  conducted,  and  whether  in  the 
pleadings,  the  defendant  was  or  was  not  charged  with  a  detHUtaoU. 
It  seems,  however,  that  the  plaintiff  obtained  a  verdict  as  the  ino- 
tion  10  for  a  new  trial. 

Th»  grounds  for  a  new  trial  assigned  in  the  brief,  are :  1.  That 
no  execution  was  ever  sued  out  on  the  judgment  confessed  by  the 
administrator ;  and,  2.  That  the  real  plaintiff,  M'Credie,  never  took 
measares  to  compel  the  administrator  to  account  to  the  ordinary, 
touching  the  administration  of  the  intestate's  estate,  previously  to 
the  commencement  of  his  action  against  the  securities  of  the  ad- 
ministrator. 

It  cannot  be  collected  with  certainty  from  the  brief  with  what 
particular  breach  of  the  condition  of  the  administration  bond,  the 
defendant  was  charged  ;  whether  it  was  for  not  exhibiting  a  true 
and  perfect  inventory,  or  for  the 'non-payment  of  the  debt  confessed 
as  aforesaid.  I  will  presume  that  the  breach  assigned  was  the  non- 
payment of  the  said  debt,  and  that  a  devastatU  was  charged  ;  the 
confessbn  of  the  administrator  was  an  admission  of  assets,  suffi- 
cient to  satisfy  the  debt,  and  the  administrator  became  answerable 
to  pay  the  same  de  lonispropriisp  if  assets  of  the  intestate  could  not 
be  found. 

But  the  question  is,  were  the  securities  of  the  administrator  liable 
on  their  bond,  without  any  further  proceedings  against  the  adminis- 
trator, than  entering  up  judgment  on  his  confession.  Let  it  be  ad- 
mitted, though  it  does  not  appear  by  the  brief,  that  the  jury  have 
foandifae  troth  of  the  charge  of  a  devasiavU  by  the  admlnistratoi^ 
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ISlsT'*  ^^^^  ^®  defendant  might  have  conCroYerted,  if  he  could ;  yet  how 

^s^^^  does  it  appear,  that  the  administrator  has  failed  to  satisfy  the  debt, 

Lining     or  has  not  effects  sufficient  of  his  own  to  do  so  ?    The  smeties 

Gto.     c^Dot  be  supposed  co^izant  of  these  matters,  so  as  to  chaigs 

them ;  then  it  seeme  reasonable  that  these  facts  should  be  firofsd, 

to  lay  a  foundation  for  a  recovery  against  them*  for  the  negleol  or 

misconduct  of  their  principal.    By  the  English  authorities,  it  ssoms, 

DO  action  can  be  maintained  on  an  administration  bond,  where  the 

breach  assigned  thereon  is  the  noo-payment  of  a  debt  or  a  deeoila* 

tUt  btti  only  for  not  exhibiting  a  true  inventory  and  account ;   ler, 

it  is  said,  the  words  of  the  condition  of  the  bond,  **  be  ahall  well 

and  truly  administer,"  are  construed  to  apply  merely  to  the  bringing 

in  of  a  true  inventory,  and  atcouot.    4  Bum^s  £•  L.  428.    I  Salk. 

315.    Toll.  382. 

I  have  not  compared  the  English  statute  en  the  subject,  with  our 
act  of  assembly ;  I  presume  they  are  alike,  or  nearly  so ;  yet  I  sm 
of  opinion,  such  an  action  is  maintainable  for  (ailing  to  pay  debli^ 
and  wasting  the  intestate's  estate.  But  an  administrator  ought  not 
to  be  presumed  deficient  in  the  dischai^  of  his  duty,  and  he  ought 
to  have  an  opportunity  of  showing  that  he  has  performed  it  The 
creditor  must  not  only  establish  his  claim  against  the  intestate's  es* 
tate,  but  he  ought  to  pursue  the  estate  till  it  is  exhausted ;  or  show 
that  it  cannot  be  found,  belbre  the  administrator's  estate  is  answer. 
able ;  for  an  administrator  cannot  be  made  personally  liable^  till  it 
appears  certain  that  there  are  no  assets  of  the  intestate  nnadminis- 
tered.  This  certainty  is  usually  established  by  an  action  of  debt 
against  the  administrator,  suggesting  a  devastavit;  at  all  eventsbtbs 
property  of  the  adoiinistrator  ought  not  to  be  taken  to  satisiy  his  in- 
*  testate's  debts,  until  t^  Jieri  faeioM  has  been  first  sued  out  upon  the 
judgment  against  his  intestate,  and  returned  by  the  sheriff  mtOm 
Uma,    I  Saund.  219,  b«  note. 

If  the  administrator  is  not  personally  liablot  till  after  sooh  an  ex* 
eootion  and  return,  upon  what  principle  can  it  be  contended,  thai  liis 
sureties  are  liable.  Sureties  are  eotitlod  to  the  protectkio  ef  te 
law ;  they  are  only  eventually  liable,  in  default  of  their  priodpol ; 
his  default  ought  to  be  proved  by  proper  evidence,  in  a  case  whsnin 
he  is  made  a  party,  and  has  an  opportunity  of  defending  himsdf ; 
the  plaintiff  ought  to  have  sued  out  a  Jieri  faciasjMX  the  judgBBsat, 
confessed  by  the  administrator,  and  if  that  had  been  relumed  tmiBm 
homit  he  ought  next  to  have  proceeded  against  the  adminislnilor, 
and  proved  that  he  bad  wasted  the  assets,  belbre  he  oouhi  be  enti> 
tied  to  an  action  against  the  sureties.    1  Wash.  31,  Braxton  ▼. 
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Spotfljrlyania*    1  Cull.  833,  CTull  v.  Ro%).     1   Muaf.  1,  Gordon's  ^^^"^ 
'  Admioistrators  v.  Tkie  Justices  of  Frederick.     The  court  of  ordi-  ^^p.^^..^ 
nary  might  have  been  applied  to,  to  coerce  the  admiDlstrator  to  ac    gchroder 
count ;  and  thus  the  assets  might  have  been  ascertained,  and  made  p  p^*^ 
answerable.     Upon  these  grounds,  1  am  of  opinion,  that  a  new 
trial  ought  to  be  granted* 
Gbuou,  J.,  concurred.    Case  submitted. 


CONSTITUTIONAL  COURT,  CHARLESTON,  MAY,  1815. 
John  Schbodxb,  et  dLv.  Thb  City  Coukoil  of  CHABXiEsroN. 

A  power  to  ascertain  and  define,  does  not  include  a  power  to  regulate 
anew*  Where  the  legislature  had  enacted  that  Charleston  should  be 
divided  into  thirteen  wards,  and  by  another  act,  the  city  council  were 
authorised  to  ascertain  and  define  those  wards ;  instead  of  which,  the 
city  council  divided  the  city  into  four  wards ;  held,  that  this  was  illegal 
and  Toid. 

The  constitutional  provisions  of  tenure,  election,  &c.,  apply  to  state  jud« 
ges,  not  to  the  judges  of  corporations. 

The  city  council  of  Charleston  were,  by  an  act  of  the  assembly  <^  1796, 
authorised  to  increase  the  price  of  licences.  They  affixed  a  penalty  of 
9100,  to  the  ofience  of  sellingwithout  license.  The  penalty,  by  the  Act 
of  assembly,  for  the  same  ofience,  was  950.  Held,  that  the  council 
had  no  right  to  impose  the  fine. 

A  suggestion  in  this  case  was  filed  in  the  said  court,  praying,  for 
the  reasons  therein  contained,  for  the  writ  of  prohibition,  which  the 
court  refused  to  grant*  From  that  decision,  the  said  John  Schro- 
der has  appealed  to  the  associate  judges  of  the  said  State,  on  their 
meeting  and  sitting  at  Charleston*  The  suggestion  is  as  follows : 
•<  Be  it  remembered,  that  on  this  day,  to  wit,  the  I8th  day  of  Febru- 
ary, in  the  year  of  our  Lord  1809,  before  the  associate  judges  of 
the  said  State,  in  the  Court  of  Common  Fleas  now  holding  at 
Gharleston,  in  and  for  the  district  of  Charleston,  comes  John  Schro- 
der,  by  James  Madan,  his  attorney,  and  gives  the  said  court  to  un* 
derstand  and  be  ioformed,  That  whereas,  the  said  John  Schroder 
-waa  impleaded,  by  virtue  of  a  process  or  mandate,  duly  issued  out 
and  from  the  ofiSce  of  the  clerk  of  the  inferior  court  at  Charleston 
aforeaaid,  in  these  words :    *<  The  State  of  Sooth  Carolina,  the  city 
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CvrnXmuri,  of  Charkston,  to  Jenris  Henry  Steyeos,  Esq.,  sheriff  of  the  ioferior 

s^^^^^Ji^^  c^ty  court :  Yoa  are  hereby  required   to  suminoD  John  Schroder, 

Schroder  personally  to  be  and  appear  before  the  city  court,  to  be  holden  at  the 

^*        Exchange  at  Charleston,   on  the  first  Monday  in  March  next,  to 

answer  to  a  charge  brought  against  him  by  the  City  Cooadl  of 

Charleston,  for  that  he,  the  said  John  Schroder,  on  the  6th  of  Fe- 

bruary,  in  the  year  of  our  Lord  1808,  at  Charleston,  in  the  said 

State,  and  within  the  jurisdiction  of  this  court,  did  at  hie  shop.  No* 

,  Anson  street,  sell  and  retail  spirituous  liquors,  and  strong 

drink,  in  quantities  less  than  three  gallons,  not  being  duly  licensed, 
contrary  to  the  form  and  effect  of  the  ordinance  of  the  eaid  City 
Council  of  Charleston,  ratified  on  the  18lh  day  of  March,  A.  D. 
1800,  entitled,  an  ordinance  to  revise  the  several  ordinances,  for 
granting  licences  to  tavern  keepers,  and  other  retailers  of  spirituous 
liquors  in  the  city  of  Charleston,  and  in  such  case  made  and  provi« 
ded ;  it  is  therefore  ordered,  that  the  said  John  Schroder  do  appear 
at  the  time  and  place  above  mentioned,  to  answer  to  the  aforesaid 
complaint ;  and   that  he  do  file  his  defence  with  the  clerk  of  the 

said  court,  on  or  before  the  first  day  of  the ;  and  it  is  further 

ordered,  that  the  sherifi*  of  the  said  court  do  have  this  mandate  be- 
fore the  clerk  of  the  said  court,  ton  days  previous  Co  the  next 
sitting  thereof.  Witness,  Alexander  Edwards,  Esq.,  leoorder 
of  the  said  city,  at  Charleston,  the  1 1th  day  of  February,  A.  D. 
1808,  and  in  the  82d  year  of  the  independence  of  the  United  States 
of  America*  Signed,  J.  S.  Cogdell,  city  attorney."  And  which 
process  or  mandate  was  signed  and  sealed  by  William  Lee,  Esq., 
the  clerk  of  the  said  court.  Whereupon  a  verdict  was  aflerwards 
'  given  thereon,  during  the  sitting  of  the  said  court,  against  the  ssid 
John  Schroder,  for  $100,  and  the  costs  of  the  said  suit. 

And  the  said  John  Schroder,  by  his  attorney  aforesaid,  further  do- 
nx>nstrates  and  makes  known  to  this  honorable  court,  that  in  and 
by  the  first  clause  of  the  act,  entitled  an  act  to  establish  a  ooart  of 
inferior  jurisdiction  in  the  city  of  Charleston,  dec.,  the  said  comt 
was  constituted,  established,  and  authorised  to  be  a  court  of  record, 
possessing  concurrent  jurisdiction  with  the  Court  of  Common  Fleas, 
and  Sessions,  to  the  amount  of  $100 ;  as  is  therein  declared  and 
limited ;  and  which  concurrent  jurisdiction  with  the  Court  of  Ses- 
sions, was  to  be  con^ned  entirely  to  such  ofiences  as  might  be  againsi 
the  by-laws  of  the  corporation,  dec. ;  but  as  no  person  could,  at  the 
time  when  the  said  inferior  court  was  established,  as  aforesaid,  be  pro- 
secuted  in  the  Court  of  Sessions,  for  selling  spirituous  liquors  wiahooi 
a  licence,  but  through  the  medium  of  a  grand  juiy ;  and  as  tiie  aaid 
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BCt,  eotitled  an  act  to  establish  the  court  of  infohor  joriadietion  in  ^^^f"*' 
Cbarle8toD»  ^c,  hath  made  no  provision  for  the  impaDnelliog  of  a  ^^^^^^^^^ 
grand  jury,  as  a  constituent  part  of  the  said  court,  it  is  manifest  tliat    sebroder 
the'ioferior  City  Courts  aforesaid,  cannot,  for  tbtft  reason,  and  be-        ▼• 
cause  the  said  defect  in  the  said  act  of  assembly  cannot  be  made 
otherwise  by  intendment,  have  a  concurrent  jurisdiction  with  the 
said  Court  of  Sessions ;  whereby  the  said  verdict  so  as  aforesaid  given 
therein  against  him,  the  said  John  Schroder,  is  absolutely  null  and 
void ;  and  moreover,  because  it  is  declared  by  the  sixth  section  of  the 
ninth  article  of  the  constitution  of  this  State,  **  that  the  trial  by  jury 
as  heretofore  used,"  that  is  to  say,  when  the  said  constitution  was 
established,  «•  should  be  inviolably  preserved." 

2d.  And  the  said  John  Schroder  further  demonstrates  to  this 
honorable  court,  that  in  the  recovery  of  the  penalty  mentioned  in 
the  above  recited  process  or  mandate,  the  City  Council  aforesaid 
are  named  ae  the  party  prosecuting  the  same ;  but  says,  that  it  is  an 
established  principle  of  law,  that  a  corporation  aggregate  cannot  sue 
as  a  common  informer ;  for  which  reason  the  same  process,  or  man« 
date,  together  whh  the  verdict  founded  thereon  as  aforesaid,  are 
nail  and  void. 

3d.  And  the  said  John  Schroder  further  demonstrates  to  this 
honorable  court,  that  the  power  and  authority  to  grant  licenses  for 
retailing  spirituous  liquors,  was  given  to  the  City  Council  aforesaid, 
by  the  first  clause  of  the  act  of  the  general  assembly  of  the  said 
State,  entitled  "An  act  for  levying  and  oollecttog  certain  duties 
and  imposts,  therein  mentioned,  in  aid  of  the  public  revenue,"  dec, 
passed  on  the  20th  March,  1784 ;  the  third  clause  whereof,  among 
other  things  therein  contained,  enacts,  that  if  any  person,  or  per- 
eooe,  not  duly  licensed,  as  therein  before  mentioned,  shall,  at  any 
timet  presume  to  retail  any  wine,  rum,  gin,  brandy,  beer,  cider, 
punch,  or  spirituous  drink  whatever,  in  any  quantity  less  than  three 
gallons,  he  shall  forfeit  the  sum  of  fifty  pounds  sterling,  for  every 
such  offence,  to  be  recovered  by  bill,  plaint,  or  information,  in  any 
court  of  record  in  this  State,  by  any  person  who  shall  inform  and 
aue  for  the  same ;  one  half  thereof  to  be  paid  to  the  said  informer, 
and  the  other  half  to  the  public  treasu^,  for  the  use  of  the  State, 
aod  which  act  of  assembly  has,  from  thenceforward  been,  and  still 
remains  unrepealed,  and  in  full  force  and  effect ;  that  by  the  fourth 
clause  of  the  act  of  the  general  assembly  of  the  said  State,  entitled, 
<'  An  act  to  incorporate  Charleston,"  passed  on  the  13th  of  August, 
1788,  the  City  Council  aforesaid,  were  restricted  from  making  any 
by-law  that  should  be  repugnant  to  the  law  of  the  land ;  and  that 
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^^isT^'  in  and  by  the  fourth  clause  of  the  before  mentioned  act  of 
•^_^^^^_j  Uy»  whereby  the  said  Inferior  Court  of  the  citj  was  eitablishedy  k 
Sehioder  i"  enaeted,  thai  the  juriadiction  of  the  said  court  should  ooly  extend 
^fj"  ^  to  the  maintaiDiDgof  all  actions,  suits,  and  prosecutionsy  for  the  le- 
corery  of  aoy  debt,  or  sum  of  money,  dec.,  and  for  oflbDees  agahwC 
the  by*laws  of  the  corporation  of  Charleston ;  prorided,  that  no 
rerdict,  or  judgment  of  the  said  court*  shall  eiceed  one  hundred 
dollars,  in  any  one  action,  exclusive  of  costs  and  charges.  Never- 
theless, the  City  Council  aforesaid,  in  order  to  draw  the  said  offence, 
of  selling  spirituous  liquors  without  a  licence,  within  the  jurisdiction 
of  the  Inferior  City  Court  aforesaid,  passed  the  citj  ordinance 
aforesaid,  which  is  mentioned  above  in  the  process  recited,  on  which 
the '  prosecution  in  the  said  court  was  founded,  and  the  verdict 
against  him,  the  said  John  Schroder,  was  so  as  aforesaid  obtained ; 
and  in  order  to  do  so,  the  said  City  Council  reduced  the  said  pensL 
ty  of  £&0,  mentioned  and  contained  in  the  act  of  AssemUj  afose* 
said,  to  the  sum  of  $100,  and  instead  of  a  moiety  of  the  said  pea- 
alty  being  appropriated  to  the  use  of  the  state»  as]  directed  by  the 
said  act  of  the  Assembly,  the  City  Council  aforesaid  have  appropris- 
ted  the  same  to  the  use  of  the  City  of  Charleston  aforesaid,  as  by  the 
said  ordinance,  when  produced  to  this  honourable  courts  will  mii- 
festly  appear,  which  the  said  John  Schroder  humUj  iosista  is  sn 
usurped  and  unauthorized  act  by  them  done»  and  that  the  aaid  or- 
dinance and  verdict  thereon,  as  aforesaid  obtained,  are  null  and  void. 
4.  And  the  said  John  Schroder  further  demonstrates  to  this  hon- 
orable court,  that  in  and  by  the  said  act,  entitled  «*  an  aet  to  inoei^ 
porate  Charleston,"  it  is  enacted  by  the  first  clause  thereof,  that  the 
said  town  shall  be  known  hereafter  by  the  naoie  of  the  city  of 
Charleston,  and  to  be  divided  into  thirteen  wardSf  thereio  designated 
by  geographical  metes  and  bounds ;  that  an  act  of  the  geneial  as- 
sembly aforesaid,  was  passed  on  the  10th  December,  ISOfis  where- 
by it  was  enacted,  that  Uie  intendant  and  wardens  of  the  said  cily 
of  Charleston*,  should  be  thereby  empowered  to  ascertain  and  de- 
fin^,  either  by  commissioners,  or  any  other  means  they  may  think 
expedient,  the  respective  boundaries  of  the  said  wards ;  but  what  so 
relates  to  the  respective  boundaries  of  the  said  wards,  the 
John  Schroder  humbly  insists  can  only  Iw  considered  in  a 
pective  point  of  view ;  that  to  ascertain  can  only  be  to  dear  up  a 
matter  that  was  in  a  doubtful  or  ambiguous  stale,  and  that  to  define^ 
can  only  be  applied  to  something  that  shouki  have  been  already  an* 
certained.  But  so  it  is  that  the  sakl  city  Council,  instead  of  eon- 
plying  with  those  self  evident  requisites>  began  to  Isgislnley  as  if 
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thty  poBsessed  the  sorereign  power  of  doing  w> ;  as  if  Qndet  th^  ^^<Sf^' 
coDsUtution  of  this  State,  there  could  be  imperium  In  imperio ;  .^_^^^  J^ 
whereby  they  cut  asunder  ^the  ligature  that  bound,  them  as  a  body   Schroder 
corporate,  which  will  appear  by  the  ordinance  passed  by  them  OH   ^^'^-    ^ 
the  81st  of  January,  1806,  by  setting  different  and  other  geographn 
cal  metes  and  bounds  to  those  wards,  and  whereby  the  eleolion  of 
intendant  and  wardens  of  the  said  city,  has  fsver  since  then  been       ^ 
conducted ;  and  the  said  John  Schroder  humbly  insist,  that  those 
elections  being  null  and  ?oid,  there  was  no  legitimate  City  Council 
of  Charleston,  to  prosecute  him  for  the  supposed  offbnce,  for  which 
be  has  been  found  guilty  so  as  aforesaid,  in  the  Inferior  City  Court 
aforesaid^ 

6*  And  lastly,  the  said  John  Schroder  brings  to  the  recollection 
of  this  honorable  Court,  that  by  the  first  section  of  the  first  article 
of  the  constitution  of\  this  State,  the  legii^aiive  authority  of  this 
commonwealth  is  rested  in  a  general  assembly,  consisting  of  a  se- 
nate and  bouse  of  representatives ;  that  by  the  10th  section  of  the 
same  article,  '*  no  bill  or  ordinance  can  have  the  force  of  law  until 
read  three  times  and  on  three  several  days  in  each  house  ;  has  had 
thq  great  seal  affised  to  it ;  and  has  been  signed  in  the  senate  house 
by  the  president  of  the  Senate  and  speaker  of  the  house  of  repre* 
sentatives  ;"  and  that  it  is  declared  by  the  second  section  of  the 
ninth  article  of  the  said  constitution,  that  *'  no  freeman  of  this  State 
shall  be  deprived  of  his  liberty  or  property,  but  by  the  law  of  the 
land*''     Therefore^  the  said  John  Schroder,  by  his  attorney  albre* 
said,  humbly  insists,  that  the  penalty  imposed  on  him  in  manner 
aforesaid,  is  neither  authorized  by  the  common  law  nor  statute  law 
of  this  State,  and  is  consequently  oppressive,  illegal  and  unconsti- 
tutiotiaL     He  therefore  prays,  that  the  Inferior  City  Court  afore* 
said,  may  be  prohibited  by  the  judgment  of  this  honorable  Court 
from  further  proceedings  therein  ;  and  for  that  purpose,  he  prays 
for  a  writ  of  prohibition,  dec. 

Madan,  for  the  motion.  Gadsdes,  tontrtu 
NoTT,  J«  The  grounds  on  which  it  is  attempted  to  support  this 
motion,  are :  1.  That  when  the  City  Council  was  established  there 
was  an  act  of  assembly  of  force  in  this  State,  which  imposed  a  fine 
of  £50  sterling  on  any  person  who  should  retail  spirits  without  li- 
cenae#  which  penalty  could  not  be  recovered,  but  through  the  me- 
dium of  a  grand  jury  ;  and,  as  the  city  has  no  grand  jury,  it  could 
not  take  cognizance  of  the  cnse*  2.  That  a  corporation  aggfe* 
gate  cannot  sue  as  a  common  informer. 

With  regard  to  those  two  grounds,  I  will  only  observe  that  (iris 
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^^'^^^1^  peoal^  may  be  recovered  either  by  iDdictmeot  or  action  of  debt ; 

^^K^^^i^^  aod|  admitting  it  to  be  ao  ^'  established  priaciple  of  laWt"  » the 

Schroder   soggestioD  states,  that  a  corporation  aggregate  cannot  soe  as  a  com- 

C.CounoiL  ^"^^  informer,  yet  it  is  a  principle  of  law  as  well  established,  thai  a 

corporation  aggregate  may  sue  and  be  sued  in  an  action  of  debt, 

as  well  as  an  individual ;  the  motion,  therefore,  cannot  socoeed  oo 

either  of  these  grounds. 

8*  It  is  contended  that  the  act  of  assemMy  passed  December, 
1805,  authorizing  the  City  Council  to  ascertain  and  define  the 
boundaries  of  the  wards  of  the  city,  did  not  authoriie  them  to  lay 
off  the  wards  in  a  different  manner  from  what  they  wore  before ; 
and,  therefore,  the  election  of  wardens  according  to  the  present  di- 
vision  of  the  city,  and  all  the  proceedings  of  the  GoandL  ainee, 
were  null  and  void. 

.  By  the  act  of  assembly  passed  the  13th  day  of  August,  1783, 
the  city  of  Charleston  was  divided  into  thirteen  wards,  which  were 
designated  by  metes  and  bounds ;  but  not  having  been  ezpresnd 
with  sufficient  precision,  the  City  Council  were  authorised  by  tlis 
act  of  1805|  to  ascertain  and  define,  either  by  copomissiooers  or  ia 
.  any  other  manner  they  might  think  expedient,  the  respective  boun* 
daries  of  the  said  wards.  The  words  <*  ascertain  and  define*'  did 
not  imply  a  power  to  alter  or  make  new,  but  to  make  ceitaia, 
some  pre-existing  fact,  which  was  before  doubtful.  We  most  look 
to  the  act  then,  and  see  whether,  from  the  contents,  there  is  soy 
thing  from  whence  we  can  infer  that  the  legislature  intends  to  give 
them  a  more  extensive  sigpification. 

The  act  is  entitled,  *'  an  act  to  ascertain  and  define  ;'*  in  the 
preamble  the  words  are,  *'  to  ascertain  and  adjust ;"  in  the  enaetiog 
clause,  /<  to  ascertain  and  define ;"  the  same  words  are  then  three 
times  repeated,  except  that  in  the  preamble,  the  word  **  adjust"  is 
introduced  instead  of  '<  define." 

The  advocates  for  this  power  in  the  City  Council,  derive  no  aid 
from  that  substitute  ;  the  word  *'  adjust"  cannot  be  construed  to  ex- 
tend the  meaning  of  the  word  **  define ;"  on  the  contrary,  it  would 
seem  rather  to  restrain  than  to  extend  its  meaning.  Suppose  for 
instance,  commissioners  should  be  appointed  to  ascertain  and  define 
or  adjust  the  respective  boundaries  of  Great  Britain,  Spain  and  the 
United  States  ;  would  it  be  pretended  that  they  were  authorised  to 
make  new  and  arbitrary  lines  7  Would  it  not  rather  be  understood 
to  mean  that  they  should  ascertain  by  actual  survey,  and  define  fay 
distinct  and  visible  marks,  lines  already  settled  by  treaty,  but  exis- 
ting only  on  paper.    The  case  before  us  is  exactly  parallel.    The 


IN  THE  STATE  OF  SOUTH  CAROLINA.  6»9 

legislature  has  settled  the  limits  of  theVards  ;  but  it  is  referred  to  ^^^P^^ 
the  City  Council  to  ascertain  [and  define  them.    If  the  city  had  >^^^^,«^ 
never  been  laid  off  into-  wards,  I  should  have  supposed  that  these    Schroder 
words  might  have  had  the  meaning  now  contended  for,  but  under  p  p^* 
existing  circumstances,  I  think  the  City  Council  have  exceeded 
their  powers. 

Another  ground  taken  is,  that  the  constitution  requires  the  judges 
of  the  superior  and  inferior  courts  to  bo  appointed  by  the  legisla- 
ture, and  commissioned  by  the  governor ;  whereas  the  judge  of  the 
City  Court  is  elected  by  the  City  Council,  and  commissioned  by 
the  intendant,  and,  therefore,  his  commission  is  void. 

The  words  of  the  constitution  which  have  relation  to  this  subject, 
are,  *'  The  judicial  power  shall  be  vested  in  such  superior  and  infe- 
rior courts  of  law  and  equity,  as  the  legislature  shall  from  time  to 
time  direct  and  establish ;  the  judges  of  each  shall  hold  their  com- 
missions during  good  behavior.  Art.  3,  sec.  1.  The  judges  of 
the  superior  court  shall  be  elected  by  joint  ballot  of  both  houses  in 
the  house  of  representatives.  Art.  4,  sec.  1.  All  commissions 
shall  be  in  the  name,  and  by  the  authority  of  the  State  of  South 
Carolina,  and  be  sealed  with  the  seal  of  the  State,  and  signed  by 
the  governor.     Section  the  third."  • 

These  clauses  of  the  constitution  obviously  relate  to  State  offi- 
cers, and  not  to  officers  of  corporations.  How  far  that  part  of  the 
act,  which  confers  on  the  City  Court  the  power  to  try  causes  arising 
under  the  laws  of  the  State,  and  not  the  by-laws  of  the  City  Coun- 
cfl,  may  be  considered  constitutional,  is  a  question  which  need  not 
DOW  be  considered.  I  will,  however,  observe,  that  in  my  mind,  it 
is  a  question  of  no  little  importance,  and  requires  the  early  atten- 
tion of  those,  who  are  interested  in  having  it  correctly  decided. 
But  I  have  no  doubt,  that  the  legislature  has  the  power  to  establish 
GJOrporations,  and  that  they  may  confer  on  them  the  power  of  ap- 
pointing judges,  with  full  power  to  try  all  case^  arising  under  their 
own  by-laws.  This  being  a  case  of  that  description,  was  unques- 
tionably cognizable  by  the  City  Court,  if  the  by-law  itself  is  consti- 
tutional. 

This  brings  me  to  the  fourth  and/last  ground,  to  wit :  that  this  is 
a  public  offence,  created  by  an  act  of  the  legislature,  for  the  com- 
mission of  which  a  fine  of  fifty  poui^ds  is  imposed ;  that  it  is, 
therefore,  not  cognizable  by  the  City  Council,  and  that  they  could 
not,  by  legislating  upon  it,  bring  it  within  the  jurisdiction  of  the 
City  Court. 

By  the  act  of  1784,  Grimke,  341,  it  is  enacted,  that  if  auy  per- 
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^^?ft^'  aoOy  P?  p^rsQDit  wiihiu  this  State,  not  duly  iicQDaed  in  manner  above 
dureeted,  shall  presume  to  retail  any  wine,  brandy,  rum,  dec,  or  any 


^^fjf/^g^r  apirttuous  liquor,  or  strong  drink  whatever,  he,  she,  or  they,  shall 
^*  fiwfeit  tjbe  sum  of  fifty  pounds  sterling,  to  be  recovered  in  any  court 
of  record  in  this  State  ;  one  half  to  be  paid  to  the  infonner,  dsc 
The  City  Council  have  passed  a  by-law,  imposing  a  penalty  of  one 
hundred  dollars  for  the  same  offence.  This  by.law  must  either  vir- 
Ciially  repeal  the  act  of  the  legidaturo,  or  it  must  impose  an  seen, 
mvls^ivo  fipe  of  one  hundred  dollars,  on  the  penalty  provided  by 
Ibe  act  of  1484.  The  first  is  too  absurd  to  obtain  any  advocate; 
and  the  last,  too  extravagant  to  admit  of  argument,  and  has  been 
ahandoived  by  the  counsel. 

The  whole  case,  then,  at  last  resolves  itself  into  a.  question,  wbe* 
^ber  the  penal  clause  of  this  act  embraces  the  city  of  Charleston, 
Tbe  ao^  contains  three  clauses  only.  By  the  first,  it  is  ooactiaJ, 
ibat  thfi  price  of  licences  in  Charleston,  shall  be  ten  pouoda  par 
annum,  and  that  they  shall  be  granted  by  tbe  City  CounciL  By  thi 
S^Qndf  it  is  enacted,  that  the  price  shall  be  three  pounds  in  the 
other  parts  of  the  State,  and  the  license  be  granted  by  the  magia- 
t,rates;  |uid  the  third,  imposed  a  penalty  of  fifty  pounds,  on  *<aoy 
person,  or  persons,  within  the  State*  who  shall  retail  spiritoons  U- 
cinora,,  without  being  duly  licensed,  in  the  manner  above  directed :" 
tbitt  is  te  s^y,  without  being  licensed  by  the  City  Council  of 
Charleston,  and  by  two  magistrates,  in  the  other  parts  of  the  Stale. 

The  words  of  this  act  are  so  plaip,  that  it  is  impossible  to  mis. 
take  th^m^  There  is  no  pretence  for  saying  tbo  penalty  doea  not 
extend  to  Charleston ;  it  extends  to  every  person  in  the  State. 
The  most  refined  ingenuity  cannot  raise  a  doubt  upon  the  sui^u 
The  act  of  17da,  2  Faust,  101,  authorises  the  City  Counci)  to  i». 
^ease  tbe  price  of  licenses,  at  their  discretion  ;  but  it  gives  then 
no  discretion,  as  to  the  penalty.  The  act  of  1601,  2  FaosC,  398, 
Induces  the  penalty  to  one  hundred  dollars ;  and  althoDi^  thiansay 
▼ictually  repeal  the  actof  1784,  so  for  as  regards  tbe  penalty,  yet 
it  must  be  recovered  in  the  same  way  as  before.  No  new  or  addi- 
tional power  is  granted  to  the  City  Council ;  and  the  proviso  whiek 
it  is  contended,  excepts  the  city  of  Charleston,  merely  reserves  the 
powQrq  a^  present  granted  by  law,  and  now  exercised  by  the  oorpe- 
r%tion  of  Charleston.  U  does  not  legalize  any  act  of  tbe  CiQi 
Council,  not  before  authorised  by  law. 

U  ia  also  contended,  that  the  power  to  grant  Hcencee  to  retail  h- 
quors,  implies  a  power  to  impose  a  penalty  on  those  who  shall  re^ 
tail  withput ;  tha^  when  tb^y  aro  attthociss4  to  do  an  act,  thi^ 


IN  THE  STATE  OF  SOUTH   CAROLINA.  541 

neo^SMriij  poasa«8  the  nuians  to  carry  tbat  act  into  effect*    This  Cm^Comt^ 
might  be  correct  reasoning,  if  the  legislature  bad  not  imppseJ  a  pe- 
nalty, and  furniiibed   meanB,  much  more  eiBcient  than  tbe  Ctiy     p«rby 
Council  posseeaed,  of  enforcing  it.    I  am  aware  of  tbe  necessity  of       ▼• 
giving  extensive  powers  to  these  eity  corporations,    Tbere  are 
many   legulalions  of  a  local   nature,  in  a  large  populous  town, 
which  are  not  of  sufficient  importance  to  the  State,  to  attract  the  at* 
tentioD  of  tbe  legislature,  but  which  are,  nevertheless,  very  impor- 
tant to  tbe  ttthabitanta  of  the  town.    All  these  fall  within  the  pecu- 
liar provioee  of  the  City  Council ;  but  they  must  not  set  about  regu- 
lating tbe  affiiirs  of  tlie  State.    It  is  an  usurpation  of  tbe  powers 
of  the  legislature,  itt  which  they  are  aol  to  be  indulged.     Tbe^ro* 
hibitioDy  therefore,  oogbt  not  to  be  grattted« 
BBVTi^RPy  J.^  concurred.    Bat,  J.,  dissented. 


CONSTITUTIONAL  COURT,  COLUMBIA,  NOV.,  1815. 

Jambs   W.  Dabby,  Commissioner  in  Equity,  v.  Executors  of 

Thomas  Huivt. 

The  condition  of  a  ns  exeat  bond  required  defendant  to  appear  at  the 
Court  of  Common  Fleas,  to  answer  to  a  biU  in  equity.  The  bond  was 
held  void,  and  the  plaint^  was  nonsuited. 

Motion  to  sti  aside  a  nottsuit  -   ActieB  of  debt. 

This  was  an  action  of  debt  brought  on  a  boni  given  to  the  coai- 
misBtoBera  ib  equity,  upoB  a  writ  of  ne  exemi,  issoing^  one  ef  tbe 
Ohivi  of  EqBity  in  a  suit  wherein  B.  H.  Saxon  waa  eoroplainaBt, 
and  D.  J.  Puckett,  defendant,  to  restrain  the  defendant  from  leaving 
the  State,  or  departing  ftoaa  the  said  eourt,  without  the  leave  thereof. 
Tbe  oondttoB  of  the  said  bond  waa  a  ibllowsi :  *.The  condtlien  of 
tha  sibove  oUigatiepi  is  saeh^  that  if  the  above  bovMid  D.  J.  Puckett^ 
do  Bppaar  at  tba  CoBVt  ok  Common  Pleas,  te^  be  holden  at  UnioB 
Court  Hooast  fiv  Umea  district^  on  the  foarth  Monday  in  June 
next^  to  anawer  to  B.  H.  Saxpa,  in  a  bill  ef  eqaky  now  pending  in 
tbe  aeid  coart,  and  not  depart  without  leave  thereof,  then  the  above 
obtigelioB  to  be  void^  and  of  bo  effect ;  or  else  to  remain  in  fbU 
force  and  virtue.    Signed,  D.  J;  Puckett,  (L.  S.)    Thomas  B. 
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C(m.Cowrt,  Hunt,  (L.  S.)  SigDod,  sealed,  and  delivered,  in  the  presence  of 
John  Lusk." 
Daiby  ^^®  defendant  pleaded  the  general  issue.  On  the  trial  it  was 
▼•  proved  that  Thomas  B.  Hunt  gave  the  bond,  and  he  acknowledged 
several  times  afterwards,  that  he  had  given  a  bond  for  one  thousand 
dollars,  for  Puckett's  appearance  at  the  (Jourt  of  Equity,  in  June, 
1813,  and  that  be  should  have  it  to  paj.  It  was  also  proved,  that 
the  Court  of  Equity  sat  the  fourth  Monday  in  June,  at  Union  Court 
House ;  that  Puckett  did  not  appear,  and  that  aoon  after  he  gave 
the  bond,  he  removed  from  this  State  into  the  western  States,  and 
has  not  Mnce  returned.  It  was  proved  that  Puckett  was  a  lawyer, 
and  that  the  blanks  in  the  bond  were  in  bia  handwriting.  The  de- 
cree of  the  Court  of  Equity  was  produced,  for  seventeen  hundred 
and  thirty-seven  dollars  and  eighty  •seven  cents,  in  favor  of  B.  H. 
Saxon  against  D.  J.  Puckett,  and  the  writ  of  ne  exeats  with  the 
bill  and  other  papers.  The  plaintiff  then  closed  his  testioMMiy ;  oa 
which  the  court  ordered  a  nonsuit,- on  the  ground,  that  the  condilioa 
of  the  bond  was  void  in  law.  The  plaintiff  gives  notice,  that  be 
will  move  the  Constitutional  Court  to  be  holden  at  Columbia,  on  the 
conclusion  of  the  circuit,  to  set  aside  the  nonsuit,  on  the  following 
grounds : 

I.  Because  there  wi^  sufficient  evidence  to  have  been  left  to  the 

•2.  Because  the  ambiguity  of  the  condition  of  the  bond,  was  ex- 
plained by  parol  testimony. 

3.  Because  the  condition  of  the  bond  was  sufficiently  certain  to 
support  the  action. 

4.  Because  the  bond  was  drawn  by  one  of  the  obligors,  who  was 
a  lawyer,  and  drawn  designedly  erroneous,  and  the  defendant  OMJd 
take  no  advantage  of  the  error. 

5.  Because  fraud,  in  drawing  the  bond  by  the  obligor,  waa  al- 
leged and  sufficiently  proved ;  and,  under  all  the  circaniBtaiioaa, 
ought  to  have  been  left  to  a  jury. 

GzBT,  for  the  motion.    CaaswBLL,  contra. 

NoTT,  J.  The  court  must  judge  of  the  validity  of  this  bood, 
from  the  instrument  itself.  If  it  is  not  good  on  the  face  of  it,  parol 
evidence  could  not  make  it  so,  and  ought  not  to  have  been  admitted* 
It  appears  to  me  so  erroneous,  both  in  form  and  aabatance,  that 
there  can  be  no  doubt  about  it.  It  requires  the  party  to  appear  at 
the  Court  of  Common  Pleas,  at  Union  Court  House,  at  a  time  when 
there  was  no  court  sitting,  to  answer  to  B.  H.  Saxon  in  a  bill  io 
equity,  a  subject  over  which  the  court  had  not  control,  and  Ibr  a 
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purpote  which  the  proeesd  did  not  require,  eveo  io  the  court  of  CaH.CmMft, 

equity.    The  Donsuit,  therefbroi  was  well  ordered,  and  ought  not  to '_  ^ 

be  set  aside.  'li^dl^ 

GsniKB,  Bbbtabd,  Sxith,  Colcook,  aud  Bay,  Ja.,  concurred,     bcrgor 

▼. 
RoMoao. 
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6.  &  C.  LiNDxirsBBOER  e.  Henbt  Rosbbau. 

In  debt  on  judgment  an  exemplification  of  the  judgment  against  the  prin- 
cipal, and  against  defendant,  his  bail,  was  produced ;  but  the  ceiiificate 
of  the  clerk  stated  the  same  to  be  a  correct  transcript  of  the  judgment 
against  A.  the  principal,  without  mentioning  the  defendant.  On  plea 
of  md  tid  record,  held,  that  the  exemplification  was  not  admissible ; 
and  plaintiff  was  nonsuited. 

Debt  on  judgment  from  Virginia.  Pleas,  md  tid  record  and  nU 
debet.  Motion  to  set  aside  the  decision  of  the  court  on  the  first 
plea,  and  to  reinstate  the  cause,  so  as  to  try  by  it  the  issue  of  the 
second. 

This  was  an  action  on  a  judgment  obtained  in  the  county  court  of 
LoudoD,  against  the  defendant,  the  bail  of  one  Jones.  An  exem- 
plification, duly  certified  under^the  act  of  congress,  was  produced 
by  the  plaintifiTs.  The  defendant  in  support  of  the  plea  of  ntd  tid 
record^  objected  to  the  certificate  of  the  clerk  of  the  court,  because 
it  therein  expressed  only  that  the  annexed  proceedings  cootained  a 
judgment  against  Jones,  and  not  a  judgment  against  the  present 
defendant.  To  this  the  plaintifi*  answered  that  it  was  not  necessa- 
ry,  ae  the  expression  of  the  judgment  against  the  principal  waa 
sufficient,  inasmuch  as  the  judgment  against  tho  bail  was  inciden- 
tally consequent,  and  itself  detailed  at  full  length  in  the  exemplifi* 
cation,  together  with  six  continued  executions  against  him,  all  duly 
returned  unexecuted,  which  fully  cured  any  supposed  omission  in 
the  certificate  of  the  clerk.  The  court,  however,  supported  the 
objection,  and  gave  judgment  on  the  plea  in  favor  of  the  defendant. 
From  which  the  plaintiffs  appealed. 

GooBwnr,  for  motion.    Stark,  contra. 

NoTT,  J.  Whether  the  proceedings  in  this  case  were  regular, 
according  to  the  laws  and  practice  of  the  courts  of  Virginia,  was 
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^615*^''  ^'^^  ^^^^^  courtfl  to  determioep  and  not  for  this  court.    Ikit  whether 
v^r^^,,.^^  the  certi6cate  accoaipaQjiog  them  is  such  as  to  entitle  them  to  be 
Hughes    given  in  evidence  in  our  courts,  is  for  us  to  determine.    I  am  of 
Hamoto      ^P^^^*^  '^  ^  ^^^'    ^'^^  however  intimately  cooaeoted  the  parttee 
may  appear  to  be,  we  must  consider  this  record  either  embmeing 
two  cases,  one  against  Moore  and  the  other  against  Rosseaa ;  or 
^     we  must  consider  it  as  one  case  against  Jones  and  Rosaean,  and 
not  against  Jones  alone.     In  either  case  the  certificate  is  defective, 
for  it  does  not  reach  the  proceedings  against  Rosseaa  at  all :  it 
barely  9tates  that  the  '*  foregoing  is  a  true  and  correct  transeriptof 
the  record  and  proceedings  had  in  the  suit  wherein  G.  6l  C.  Lio- 
denberger  are  piaiotifis,  and  J.  Jonee»  defendant."    The  true  con. 
struction  of  which  is,  that  as  far  as  the  transcript  relates  to  Jooes, 
it  is  true ;  but  so  far  as  the  transcript  relatee  to  Roaaeau,  who  is 
the  only  defendant  in  this  ooi^rtf  it  is  unsupported,  by  any  evideocc 
The  motion,  therefore,  must  be  refused. 
Grixkb,  Surrfi,  Bxr,  and  BRSVAftD,  Js.,  concurred. 
CoLCOCK,  J.    I  cannot  conceive  that  it  is  proper  to  oonauit  tbs 
plaintiff  in  this  case  ;  for  it  is  clear,  that  the  judgment  was  oblaioed 
against  the  defendant,  Rosseau,  as  well  as  Jones,  and  the  ooaissiDB 
*    of  the  clerk  to  call  it  a  judgment  against  Rosseau,  does  not  alter  the 
judgment :  perhaps  it  may  be  customaryi  for  the  clerks  of  the  Vir- 
ginia courts  to  certify  in  this  way.    As  the  suit  appears  to  be  car* 
ried  on  against  both  in  the  same  proceedings,  it  might  lead  to  this 
mode  of  expression.    At  all  events,  the  eiempUfication  is,  ia  mf 
opinion*  in  conformity  with  the  requisites  of  the  act  of  Congfssi. 
I  ami  therefore,  in  favor  of  the  motion « 


CONSTITUTIONAL  COURT,  COLUMBIA,  NOV.,  1815. 
JoHK  Hi76HBs  e.  Wadb  Hakfton. 

The  chaiges  in  a  physician's  bill  must  be  speeific^  nol  loose  and 


Case  for  medical  attendance,  dec. 

SxiTH,  J.  The  charges  were  general  ones  for  medicine  and  at* 
tendance.  One  item  was, ''  13  dollars  for  medicine  and  attendance 
on  one  of  the  General's  daughter's,  in  curing  the  whooping  ceu^." 
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The  new  trial  is  asked  for,  on  the  groundt  that  the  plaintiff  ought  Com.Comnt 
to  have  given  a  specific  bill  of  the  medicine  and  attendAnee.    I 
did  think  otherwise,  on  hearing  this  case ;  but  on  mature  consider- 
ationy  1  diink  the  charges  were  too  general,  and  am,  therefore,  for 
granting  a  new  trial. 

Gaiiaus,  Nott,  and  Bbetasd,  Js.,  concurred* 

CoLooGX,  and  Bat,  Js.,  dissented. 


CONSTITUTIONAL  COURT,  COLUMBIA,  NOV,,  1815. 

Shbphbrd  Pioxstt  and  Wife  o.  Austut  F.  Pbat. 

Dower  cannot  be  barred  by  the  provisions  of  a  will,  unless  such  provision 
be  given  expressly  in  lieu  of  it,  and  accepted  by  the  widow. 

Dower*    Plea*    The  husband  was  not  seized  .upon  the  trial  of 
the  cause,  and  the  defendant  produced  a  copy  of  the  will  of  Ueu- 
ben  Stark,  the  former  husband  of  Mrs.  Pickett,  under  whose  seizin- 
the  plaintifis  claim,  and  contended,  from  the  ample  provision  made 
for  Mrs.  Pickett,   in  the  will  of  her  former  husband,  that  the  jury 
had  power  of  considering  such  provision  as  intended  by  the  husband 
in  liea  of  dower,  although  not  so  expressed  in  the  will.    Of  this 
opinioQ  was  the  court,  and  so  directed  the  jury  ;  and  thereupon  a 
verdict  was  found  for  the  defendant.    The  will  did  not  say  in  lieu 
of  dower,  nor  did  it  contain  any  words  of  like  import.    The  plain, 
tifia  moved  for  a  new  trial,  on  the  ground,  that  the  verdict  was  con- 
trary to  law.    The  claim  of  dower  being  a  common  law  right,  of 
which  the  widow  cannot  be  deprived  by  any  provision  made  for  her 
in  the  will  of  heir  husband,  unless  the  same  be  expressed  to  be  iu 
lieu  of  dower. 

EoAiv,  for  the  motion.    Clifton,  contra. 

,Coi*cocK,  J.  Dower  is  a  legal  estate,  which  cannot  be  barred 
by  any  .collateral  provision,  except  by  jointure  before  marriage,  ac 
cording  to  the  statute  of  Henry.  It  was  urged,  that  ample  provi- 
sion made  for  the  widow,  was  conclusive  evidence  that  the  testator 
intended  it  to  be  in  bar  of  dower.  Now,  it  appears  to  me,  that  this 
ivould  be  most  vaguo  and  uncertain  evidence  of  such  an  intention, 
because  it  would  depend  upon  the  opinion  of  the  judge  or  jury, 

vol..  m,  09 
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C'M^lMHt,  what  was  ample  provision.  One  deviaes  lands  to  his  wife,  and 
dies.  She  marries  again,  and  brings  dowefy  and  this  devise  is 
pleaded  in  bar  of  dower,  and  it  was  held  no  bar.  First,  because 
the  win  imports  a  consideration  in  itself,  and  cannot  be  averred  to 
be  a  bar  of  dower,  without  it  be  so  expressed ;  and,  secondly,  be- 
cause a  wife's  right  of  dower  cannot  be  barred  by  collateral  recom- 
pense. 2  Bac.  Title  Dower,  letter  H.  And  in  a  notet  ^  If  bmds, 
money,  goods,  dbc,  are  devised  to  a  woman,  without  saying  in  liea 
or  bar  of  dow^,  yet  the  wife  shall  have  both,  because  a  devise  im. 
plies  a  consideration ;  and  this  has  often  been  adjudged  in  chan- 
cery." 2  Chan.  Cases,  24.  2  Vernon,  365.  Ah.  Ca.  in  Eq.  218, 
210.  Wood's  inst.  125.  1  Dall.  415.  So  firmly  is  this  doctrine 
established,  that,  even  words  of  similar  import  to  those  goierany 
used  **  in  lieu  or  bar  of  dower,"  were  not  held  to  be  a  bar.  1 
Johns.  Rep.  p.  807.    I  am,  therefore,  in  favor  of  the  motion. 

Bay,  and  Gbiukb,  Js.,  concurred. 

Smith,  J.  The  claim  of  dower  is  a  common  law  right,  of  whidi 
the  widow  cannot  be  deprived  by  her  husband,  unless  he  makes  a 
suitable  provision  for  her  in  his  last  will  and  testament ;  and  ex- 
presses that  it  is  in  lieu  of  dower.  Or  where  the  words  of  tfas 
provision  are  so  strong,  that  they  can  admit  of  no  other  construc- 
tion. There  a  Court  of  Equity  would  interpose.  But  in  the  pie- 
sent  case,  the  will  has  made  no  such  express,  or  implied  provisoo. 
And,  therefore,  I  am  ibr  a  new  trial. 

Brbvabd,  J.  The  jury  were  not  legally  authorised  to  expoond 
the  will  in  question,  upon  the  presumption  that  the  devise  to  the  tss- 
tatpr's  wife,  was  intended  to  be  in  lieu  and  bar  of  dower ;  no  such 
intention  being  expressed  in  the  will. 

In  the  construction  of  wills.  Courts  of  Equity  have  sometmes 
implied  an  intention  to  exclude  the  claim  of  dower ;  but  only  in 
cases  where  the  intentipn  appears  evident  from  the  whole  scope  and 
operation  of  the  will,  where  the  claim  of  dower  would  be  inconsis- 
tent  with,  or  in  contradiction  to  the  will.  In  such  cases,  the  wi. 
dow  must  make  her  election ;  and  chiefly  because  it  is  impractiea- 
ble  for  her  to  take  both  under  the  will,  and  her  dower  at  conoion 
law. 

In  this  case  there  is  no  difficulty  or  inconsistency  to  prevent  die 
widow  from  taking  both,  even  if  it  should  be  conceded  that  a  comt 
of  law  is  aC  liberty  to  collect  from  the  whole  will  an  intention  to  bar 
dower,  where  none  such  is  expressed.  Dower  is  a  claim  highly  ft* 
vored  in  law  ;  and  a  devise  imports  a  cansiderationf  founded  oo  a 
principle  of  benevolence. 
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« 

The  coojecture  may  be  true,  that  the  testator  did  not  recolleet  ^^£P'^' 
when  he  published  his  will,  that  his'wife  might  claim  her  dower,  as  ^        ^^ 
well  as  the  proyision'made  for  her  by  the  will ;  otherwise,  he  would     Martin 
have  qualified  his  bouoty,  or  guarded  agaiost  the  claim  of  dower ;        ▼• 
but  no  court  of  justice  can  be  warranted  in  deciding  on  such  a  pre- 
sumption*    The  testator  had  a  right  to  give  to  her  what  he  has  de- 
vised to  her,  without  interfering  with  her  common  law  claim  of 
dower ;  and  he  has  not  expressed  a  contrary  intention.    See  2  Yes. 
Jr.  678.    1  Dall.  416.    Kennedy  ▼.  Nedraw,  et  oZ.,  1  Binn.  565. 
Webb  and  Wife  ▼•  Evans,  1  Johns.  307,  and  the  authorities  therein 
cited*    I  am,  therefore,  of  opinion,  that  the  nation  ought  to  suc- 
ceed. 


CONSTITUTIONAL  COURT,  COLUMBIA,  NOV.,  1815. 

Jahbs  Martin  v.  William  Howil. 

After  the  rescision  of  a  contract,  assumpsit  for  money  had  and  received 
will  lie  to  recover  the  price. 

This  was  an  action  to  recover  back  money  paid  for  a  horse,  that 
turned  out  unsound  and  died.  The  declaration  contained  only  a 
single  count  for  money  had  and  received.  But  there  was  a  paper 
filed  with  the  declaratbn,  setting  forth  the  particular  cause  of  ac- 
tion. The  plaintifi*  proved  that  he  gave  one  hundred  and  eighty 
dollars  for  the  horse ;  that  he  was  sick  and  unsound  at  the  time  of 
sale,  and  died  of  that  unsooodness  before  the  action  was  brought ; 
thai  he  had  tendered  him,  as  soon  as  the  unsoundness  was  disco- 
yered,  to  the  defendant ;  who  told  the  plaintiff  to  keep  the  horse, 
and  if  he  died,  he  should  be  no  loser. 

When  the  testimony  on  the  part  of  the  plaintiff  closed,  defend, 
ant's  attorney  moved  for  a  nonsuit,  on  the  ground  that  the  evidence 
did  not  support  the  declaration.  The  presiding  judge,  Bbbvard, 
sustained  the  objection,  and  ordered  a  nonsuit 

The  present  was  a  motion  to  set  aside  this  nonsuit,  dec  Mir. 
Gist,  in  support  of  the  motion,  laid  it  down  as  a  rule,  that  wben- 
eyer  money  is  paid  on  a  contract  which  is  rescinded  by  the  mutual 
agreement  of  both  parties,  there  assumpsit  ^ill  lie  to  receive  back 
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^^ST^*  the  AODey  paid.    Relied  on.    1  Duraford  Ac  East,  188*    6  Do. 
606-    7  Do.  181. 

Gist,  for  the  motion.    M'Neal,  contra. 

Bax?  J«  In  this  case,  it  appears  to  me»  there  was  a  readBum  of 
the  contract,  and  that  it  was  no  longer  open  ;  for  after  the  nasoaod. 
ness  of  the  horse  was  discovered,  the  plaintiff  tendered  the  hofae 
to  defendant,  who  did  not  dispute  the  unsoondness,  but  told  the 
plaintiff  to  keep  the  horse,  and  if  he  died,  he  should  be  do  loser. 

The  warranty  of  the  defendant  was  here. put  an  end  to,  by  the 
defendant  himself,  who  admitted  the  unsoundness,  and  that  if  the 
horse  died,  he  would  pay.  For,  saying  « thai  the  plainiiff  shadi 
he  no  lo^er,^^  amounted  to  a  promise  to  pay.  But,  independently  of 
that  promise,  the  law  would  raise  the  implied  assumpsit,  where  the 
consideration  failed.  It  appears  to  me,  therefore,  there  was  no  oc- 
casion for  the  plaintiff  to  declare  on  the  warranty.  The  end  and 
design  of  a  special  count  is  to  guard  against  surprise ;  but  here  is  no 
pretence  of  a  surprise  on  the  defendant.  There  was  no  question  of 
soundness  to  be  tried  between  them,  for  the  defendant  knew  the 
whole  of  the  matter  as  well  as  the  plaintiff;  and  the  plaintiff  keep- 
ing the  horse,  after  the  tender,  till  he  died,  was  acting  as  the  agent  of 
the  defendant,  and  at  his  request.  There  is,  therefore,  no  ground  to 
say  this  was  not  money  paid  to  the  plaintiff's  use.  And  if  so,  then 
this  action  will  lie.  1  Term.  Rep.  184, 5, 6.  f  am,  therefore,  of 
opinion,  that  the  nonsuit  should  be  set  aside. 

GioxKB,  CoLoocK,  and  Smith,  Js.,  concurred. 


CONSTITDTIONAL  COURT,  COLUMBIA,  NOV.,  1815. 

EzBKXBL  Fabkeb,  Assignee  of  John  Fabheb  o.  Bakxb.  and 

Leach. 

A  note  or  bond  though  not  payable  to  assigns,  may  be  sued  by  tiie  as- 
signee in  his  own  name. 

This  was  a  proceeding  within  the  summary  jurisdiction  of  the 
court,  to  recoTor  the  money  due  on  a  note  not  negotiable,  and  in 
the  process  the  plaintifis  styled  themseWes  assignees  of  the  payee. 

Judge  Bbbtabd  held  that  the  plaintifis  could  not,  even  luider  the 
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act  of  I8O89  recoyer  to  then  own  names  as  assigaees,  aad  decreed  CimXauit, 
for  doftodantfl.    This  was,  therefore,  a  motion  to  set  aside  this  de« 
cree«  and  for  a  new  trial. 

Johnson,  fot  the  motion.    Gist,  conira* 

NoTT,  J*  The  act  of  1808,  2  Faust,  214,  autfaeriaes  the  as- 
dgnee  or  assignees  of  a  ^*  bond,  note  or  biM,''  not  payable  to  ^  or- 
der, or  not  negotiable,"  to  bring  an  action  for  the  recovery  of  the 
same,  in  his,  her  or  their  own  name  or  names.  It  embraces,  accor- 
ding  to  my  constrnction  of  it,  every  instrument  of  writing  of  the 
description  mentioned,  which  was  not  negotiable  before.  By  what 
modo  of  reasoning  it  can  be  construed  to  relate  only  to  bonds, 
notes,  and  bills,  payable  to  a  person  and  his  assigns,  I  cannot  con- 
ceive. I  am  of  opinion  that  the  action  was  well  brought,  and  that 
the  nonsuit  ought  to  be  set  a^ide.  .Jf  we  take  the  letter  of  the  law, 
it  relates  to  all  non-negotiable  bonds,  bills,  or  notes.  If  we  take  the 
spirit  of  it,  it  must  be  extended  to  them  ;  for  the  object  of  the  (aw 
was  to  give  cifrrency  to  paper  not  before  transferable.  So  that 
which  ever  way  we  take  it,  we  arrive  at  the  same  conclusion. 

Gbimxb,  Smith,  Bat,  and  Coloock,  Js.,  concurred. 


CONSTITUTIONAL  COURT,  COLUMBIA,  NOV.,  1816. 
Titus  G.  Fabb  ocb.  William  Hbmminowat. 

A  note  nejgotiable,  may  be  set  up  in  discount  to  plaintiff's  action,  by  the 
assignee. 

This  was  another  case  within  the  summary  jurisdiction  of  the 
court,  to  recover  a  note  of  66  dollars. 

Defendant  offered  in  disicoimt  a  due  bill  given  by  the  plaintiff,  to 
W.  B.  Farr,  and  by  him  assigned  to  the  defendant,  for  80  dollars. 

The  court.  Judge  Bretabd,  presiding,  decreed  for  defendant, 
and  allowed  him  the  balance,  between  the  note  and  due  bill.  But 
the  day  following,  upon  reconsidering  the  case,  reversed  the  above 
decree,  rejected  the  discount  altogether,  and  gave  judgment  for  the 
amouiit  of  the  note,,  upon  the  ground  that  the^uo  bill  was  not  ne- 


This  was  a  motion  for  a  new  trial,  on  the  ground  of  the  decree 
being  against  law. 
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CMi.Cew(,     JoBRSoir,  for  the  motioa.    TBomos.  eoMbra, 
^^^^^^1^      Bat,  J.    I  am  clearly  of  opiDioo,  that  the  decree  ia  diie  caie 
Treftnirer  <'vght  to  be  set  aside,  and  a  new  trial  granted.   • 
^-  The  law,  previous  to  the  year  1798,  was,  as  Judge  Brbtasd 

eventuaUy  decreed  in  this  case.  But  the  act  of  December,  1798, 
altered  the  old  law  upon  this  sobject,  and  made  bonds,  bill%  and 
notes,  and  which  were  not  negotiable  in  their  nature,  aaagnable ; 
and  empowered  the  assignee  to  bring  suit,  and  recoyer  the  same  in 
his  own  name. 

Now,  it  is  evident  that  if  the  assignee  of  such  a  bond,  bill,  or 
note,  can  recover  in  his  own  name  as  assignee,  and  appxoprifllathB 
money  to  his  own  use,  he  may,  when  sued,  offer  it  in  evidenee  by 
way  of  discount,  because,  when  it  is  assigned,  it  then  becomes  a 
matter  in  his  own  right,  which  comes  clearly  under  the  diKount 
law. 

GszxKB,  J.,  concurred. 
V  CoLcooK,  J.    This  case  was  tried  at  the  same  fime  with  tbeeaR 
of  E.  Farmer  v.  Baker  and  Leach.    I  consent  to  the  motioa  fe 
the  same  reasons  which  governed  me  in  that  case. 

Smith,  J.  The  only  difference  between  this  ease  and  the  eass 
of  E.  Farmer  v.  Baker  and  Leach,  is  that  that  case  was  fconded 
on  the  bill,  and  here  the  bill  was  offered  in  discount.  I  am  also  of 
opinion,  that  a  new  trial  should  be  granted  in  this  case. 


CONSTITUTIONAL  COURT,  COLUMBIA,  NOV.,  1816. 
Trbasurbb  t;.  Executors  of  J.  Moorb,  Sureties  for  Davi%  SheriflL 

The  party  has  a  right  to  require  that  a  witness  who  baa  been  sewed  witk 
a  nf^na  duces  toeum,  should  maie  a  letian  to  the  sabpoana  beise  tbe 
cause  is  opened. 

Debt  on  sheriff's  bond,  for  the  performance  of  duties. 

When  this  case  was  called,  Mr.  Blahdiho  moved  that 
Hayrant,  Esq.,  a  ccsecurityi  who  had  beeti  served  with  a 
subpaaia  ducet  iecum^  should  be  required  to  make  return  to  the 
before  the  case  was  opened.    It*  was  contended  that  die  pkialiff 
was  entitled  to  this  as  a  matter  of  right ;  for,  otherwise,  be 
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oobld  know  whether  he  was  readj  for  trial,  until  he  had  proceeded  Com-Cwn, 
to  it,  and  then>  in  case  the  papers  wanted  were  not  produced,  he 
mnat  submit  to  a  nonsuit,  or  a  verdict  against  him.    On  the  part  of 
the  defendant  it  was  contended,  that  the  witness  having  appeared 
in  court  the  party  could  ask  nothing  more,  since  the  court  wooli 
presume  that  he  is  ready  to  do  what  the  subpoena  requires* ' '  The 
court  refused  the  motion  and  the  case  was  continued*  The  present 
motion  is*  to  reverse  the  decision  of  the  court  below,  and  for  an 
order  on  William  Mayrant,  to  make  return  to  the  snbpcBna. 
BLAHDnro,  for  the  motion.    Dbas,  and  Richabpsox,  contra* 
CoLoooK,  J.    I  am  in  ftivorof  tlie  motion.    I  think  the  witness 
should  have  made  a  return  as  to  thedhfcef  tecim,or  that  part  of  the 
subpodna  which  required  him  to  bring  the  books.    I  also  think  that 
a  dieriff 's  books  are  public  property,  and  that  whoever  may  be  in 
possession  of  them,  is  bound  to  produce  them,  when  called  for  by 
legal  authority,  even  though  as  evidence  against  himself;  nor  can  I 
conceive  that  there  can  be  a  doubt,  but  that  when  a  sale  has  taken 
place,  a  sheriff,  or  his  representatives,  are  bound  to  account  for  the 
proceeds. 
Gbxkxe,  Nott,  Bay,  and  Smith,  Js.,  concurred. 


CONSTITUTIONAL  COURT,  COLUMBIA,  NOV.,  1815. 

JoKZf  Craig  v.  Hetwasd  Todd. 

Parol  evidence  cannot  be  admitted  to  prove  that  damages  were  given,  in 
an  action  of  trover,  for  any  thing  not  included  in  the  dedazation. 

Trover  for  a  negro  child.    Verdict  for  defendant    Motion  &r  a 
new  trial. 

Hakdfobd,  and  Blanding,  for  ^e  motion.  Lbti,  catUra, 
Smith,  J.  The  plaintiff  had,  in  a  former  action  of  trover,  reco« 
vered  the  negro  woman,  who  was  the  mother  of  the  child,  the 
sabject  of  the  present  action.  This  child  was  bom  after  the  action 
for  the  mother  was  commenced :  therefore,  could  not  be  embraced 
in  the  first  action ;  and  the  only  ground  upon  which  the  defendant 
seemed  to  contend  against  the  new  trial,  was,  that  on  the  trial  for 
the  DDOther,  the  plaintiff  had  given  evidence  to  the  jury  of  this  child, 
aad  that  the  jury  had  in  their  verdict  given  damages  for  its  value. 
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ikm.Cau9i,  This  woald  be  a  dangerous  rul^  and  ought  never  to  be  iadalgedr 
Tthe  recovery  of  damages  for  the  child  could  only  be  ascertained 
"by  parol  evidence*  This  would  not  only  give  uncertainty  to  l^gal 
proceedings,  but  would  open  a  door  to. abundant  frauds  and  perju. 
110^,,  .1  ano,  therefore,  for  a  new  trial. 
^  NoTTy  and  Gbimkb,  Js.,  concurred. 


CONSTITUTIONAL  COURT;  COLUMBIA,  APRIL,  1816. 

^HE  Statb  v.'JakSs  Odbiw 

On  an  indictmenftor  counterfeiting  a  silver  dollar,  proof  that  deftniiiiit 
had  counterfeit  other  doUars,  not  admissible. 

Indictment  for  counterfeiting,  must  charge  it  to  have  been  done  with  in- 
tent to  defraud  some  particular  person. 

Saxson,  for  the  motion.    YaAh^^,  contra.  * 

^  Bbbvabd,  j«  The  defendanthas.been  indicted  andh  convicted  of 
passing  a  counterfeit  Spanish  milled  dollar,  knowing  it  to  be  ooan- 
terfeit.  The  act  under  which  he  is  indicted,  after  stating  whst 
coins  shall  be  current  in  this  State,  declares  any  person  who  shall 
counterfeit,  or  alter,  or  attempt  to  pass,  knowing  them  to  be  coith- 
terfeit,  any  of  the  aforesaid  gold  or  silver  coins,  or  shall  make  or 
keep  in  his  or  her  possession,  any  stamp,  die  or  mould  for  ooioing 
the  same,  shall  be  adjuged  guilty  of  felony,  dec.  Grimke»  314.  A 
motion  is  made  for  a  new  trial,  on  the  ground  that  teetimooy  was 
offered  to  prove,  that  the  defendant  had  said,  some  months  belQrte^ 
this  transaction  tookplace,  speaking  of  other  dollars,  that  he  had 
jnade  them.  Also,  that  he  had  said,  he  had  made  and  psssed  coun- 
terfeit dollars  at  fifty  cents.  It  was  also  permitted  to  be  proved 
that  implements  for  counterfeiting  weire  found  in  his  posoeooioe. 
A  motion  is  also  made  in  arrest  of  judgment,  on  the  ground  that 
the  offence  is  not  charged  to  have  been  committed  with  an  miiMi-  ^ 
tion  to  defraud  the  prosecutor,  or  any  other  person.  , 

>  With  regard  to  the  first,  I  am  of  opinion,  the  evidence  ought  not 
to  have  been  received.  East  C.  L.  123.  Evidence  of /act  which 
went  to  provo  substantive  distinct  offences,  other  than  that  with 
which  the  prisoner  stood  charged^  ought  not  to  have  been  admitted, 
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unless  it  weot  directly  to   prove  him  guilty  of  that  ofieoce.     Fofl«  Com,Comi, 
(er,  245,  24&.    Proof  that  he  made  this  identical  dollar,  would  have  ' 

been   conclusive  evidence  that  he  knew  it  to  be  couuterfeit,  aod    Kennedy 
therefore^  might  have  been  proper.     But  proof  that  he  made  or       ^^ 
passed  any  other  dolhir,  or  had  implements  for  coining  in  his  house^'    ^"^^ 
did  not  go  to  establish  the  fact,  that  he  knew  this  dollar  to  be  coun- 
terfeit,  and,  therefore,  was  improper.    I  am   also  in  favor  of  the 
motion  in  arrest  of  judgment.     Every  indictment  ought  to  shew  on 
its  face,  that  an  offence  has  been  committed^    Now,  it  is  n^  ofibnce 
to  pass  counterfeit  money,  knowing  it  lo  be  so,  unless  it  is  with  an 
intention  to  defraud. 

Perhaps  if  it  had  been  charged  to  have  been  done  feloniously,  it 
would  have  been  sufficient :  because  that  would  have  implied  a  frau« 
dulent  intention.  And  I  take  it.that  such  a  charge  is  indispensabloy 
in  every  indictment  for  felony.  I  do  not  understand  th^  indictment 
to  say,  as  is  alleged  id  the  brief,  that  the  counterfeit  dollar  which 
was  passed,  was  worth  a  hundred  cents ;  but  that  a  Spanish  milled 
dollar,  in  the  similitude  of  which  it  was  made,  is  of  that  value. 
That  grbund^  therefore,  is  not  entitled*  to  consideration.  ^    . 

New  trial  granted. 

Gi^MKE,  CoLCocK,  Bay,  uod  SiiiTH,  Js.,  coucurred. 
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WitsoN  Kennedy  ads,  John-  Campbell. 

The  landlord  has  aright  to  defend  an  action  of  trespass,  to  try  title  brought 
against  his  tenant.  ^ 

Trespass  to  try  titles  to  land.  Verdict  for  plaintiff.  Motion  for 
^ew  trial. 

In  this  case  it  appeared  that  Kennedy  was  only  nominal  defends 
ant,  being  a  tenant  of  Matthew  Russell,  who  was  the  real  defendant : 
that  Russell  had  engaged  Kennedy  to  defend  the  suit  in  his  name ; 
and  for  that  purpose  had  executed  and  delivered  a  bond  of  indem- 
nity, to  save  him  harmless  against  all  cost,  and  also  had  employed 
counsel  to  put  in  a  plea,  and  conduct  the  defence :  but  that  Ken- 
nedy  had  coUuded  with  Campbell,  the  plaiatiff,  and  confessed  to  him 
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^^V^^^*  ^  judgment  as  totiKnt  in  p^ssessioD ;  and  when  the  cave  wai 
^^^^^  oalled  io  the  ooQiM  of  the  docket^  Campbell  daimed  a  verdiot  fren 
fftfiTaT^  ^^  i^U  ^pon  this  Confession,  by  which  means  Russell  was  tahsa 
^^^  by  surprise.  He  then  moved  the  court,  upon  an  affidayit  that  fas 
was  the  real  defendant  mid  claimant  of  the  land  in  dispote»for  leavs 
to  make  hhnself  defendant  on  the  record,  Kennedy  being  only  hii 
tenant.  Biit  the  judge,  C0L000K4  refused,  on  the  ground  tbat  fas 
was  not  a  party  in  the  suit,  but  a  third  person  ;  and  that,  as  longai 
this  confession  was  on  reoordi  it  would  be  irregular  to  adnul  bin 
to  come  in  and  make  a  defence*  A  motion  was  then  made  on  be* 
half  of  RuAsell,  to  set  aside  this  confession,  upon  an  affidavU  pio- 
ting  the  collusion  of  Kennedy  with  Campbell,  after  Russell  had  de- 
livered him  the  bond  of  indemnity ;  and  also  stating  thai  be  wai 
the  real  owner  of  the  land,  and  that  Kennedy  was  only  a  teoanl^ 
who  had  agreed  to  defend  the  suit ;  but  this  the  judge  rsfussd. 
And  a  vwdict  was  given  on  the  confession. 

This  was  a  motion  for  a  new  trial,  on  the  gfound,  1.  Tk&k  RaSi 
sell  ought  to  have  been  admitted  to  come  in,  and  plead  to  the  action ; 
and,  2.  Tbat  the  collusive  confession  ought  to  have  beea  set  aside, 
in  order  to  have  left  an  opening  for  the  landlord  to  oome  iq  aad 
defend  his  title. 

NoBLB,  for  the  motion.    Tancbt,  contra, 

NoTT,  J.  The  only  question  in  this  case  is,  whether  in  an  ac- 
tion of  trespass  to  try  title,  a  landlord  may  be  substituted  defendant 
in  the  place  of  his  tenant ;  or  be  made  a  co-defendant  with  him,  so 
as  to  defend  the  title  to  his  own  land  :  or  whether  he  must  lie  by 
until  his  tenant  is  turned  out  of  possession,  and  the  plaintiff  put  in ; 
and  theb  in  turn  bring  his  action,  and  turn  him  out  again.  I  have 
no  doubt  but  he  may  be  permitted  to  come  in  Bnd  defend  his  title. 
Our  act  of  assembly,  substituting  the  action  of  trespass  for  the  old 
action  of  ejectment,  merely  adopts  a  new  mode  of  proceeding ;  but 
does  not  alter  any  of  the  principles  of  law  relating  to  the  subjecL 
It  would  be  productive  of  the  most  mischievous  consequences,  if  a 
contrary  construction  should  be  given  to  the  act.  I  am  of  opinioa, 
therefore,  that  the  cause  should  be  sent  back,  and  if  the  peiaoa 
claiming  to  be  landlord,  can  shew,  that  under  the  former  mode  of 
proceeding  in  an  action  of  ejectment,  he  could  be  entitled  to 
in  and  defend  that  title,  he  should  be  allowed  that  privilege  now, 

Gbuikb,  SiQTH  and  Bat,  Js.,  concurred. 
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Tbcmkas  P«  J!klA9vzji«  Amgoee  and  Atjkorney  of  C.  JMAlt?ni»  #•    jn^uti^ 

GbOBOB  y.  M'MVBPHY.  «»,«/'•_.- 


Under  the  «cit  of  1813;  TnagirtmtftB  bitve  no  jmiidiqtion  l«twpQ9.bil>41^ 
and  tenant. 

Bole  to  shew  pause  why  a  prohibition  to  stay  the  proceedingn  qf 
certain  magistrates  acting  under  the  act  of  1812,  for  the  relief  of 
landlords,  should  not  be  granted.  In  this  case  there  was  no  writ- 
ten leasoi  and  the  court  ordered  the  prohibition.  A  nootion  is  now 
made  to  set  aside  the  prohibition,  on  the  following  grounds : 

1.  That  the  record  in  the  case  being  final  and  conclusive  under 
the  act,  the  court  ought  to  have  presumed  that  the  requisites  of  the 
act  were  complied  with  by  the  justices  and  freeholders. 

2;  That  if  it  was  necessary  that  a  written  lease  should  be  en- 
tered  on  the  record  of  the  proceedingSi  then  the  court  ought  not  to 
have  overruled  the  motion  for  time  to  make  a  further  return. 

8.  That  no  written  lease  is  necessary  under  the  act,  but  the  same 
contemplates  parol,  as  well  as  written  leases. 

Jetzb^  for  the  motion.    Stabk,  contra. 

NoTT,  J.  The  only  ground  for  the  prohibition  in  {his  case,  was 
the  want  of  a  written  lease.  The  magistrates,  in  answer  to  the 
.rale  to  show  cause*  merely  certified  their  proceedings,  and  require 
tbe  .court  to  determine  the  question,  upon  a  view  of  these  proceed- 
.iilgs.  They  do  not  shAw  that  there  was  any  written  leasey  nor  was 
it  oven  pretended.  Indeed,  tbe  return  was  a  tacit  acknowledg* 
meiity  that  tba  allegation  in  the  suggestion  w^  true.  The  probibi- 
itioDf  therefore^  was  properi|y  granted ;  {or  mc^trates  bavo  no  su^b  ' 
lucisdictioiit  except  where  there  is  fi  written  lease.  The  mation 
imuXf  therefore^  be  rqected. 

.Gvaaoh  Smrvt  Baz»  «nd  CmqooEi^b.,  concurred. 
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Trewurer.  The  Tbeasubeb  r.  F.  W.  Ybimo.    The  Same  v.  Exeeotonof 
Y^*  R.  Ellison.  # 

Same  County  courts  had  no  jurisdiction  of  an  action  on  a  sheriff's  bond. 


▼.  - 
EDison. 


Bcvre  facias  to  revive  a  judgment  in  the  county  court  of  Fair- 
field, against  Robert  Young  and  Robert  Ellison,  sureties  of  J.  Winiiy 
on  the  bond  of  John  Winn,  in  the  penal  sum  of  £1,500,  condi- 
tioned for  the  performance  of  the  duties  of  sheriff  of  Fairfield 
county.  The  sum  recovered  in  the  original  action  was  i&75.  The 
defendants  insisted  that  the  county  court  had  no  jurisdiction  of  the 
original  action.  Of  this  opinion  was  the  presiding  judge,  and  judg- 
ment was  given  for  defendants. 

Johnson,  for  the  motion.    Noble,  contra, 

CoLCOCK,  J.  The  third  clause  of  the  act  of  1765,  giving  ja« 
risdiction  to  the  county  courts,  is  in  the  following  words  :  ^  The 
justices  of  every  county  court  as  aforesaid,  shall  have  full  power  and 
jurisdiction  to  hear  and  determinfe  all  causes  at  the  common  ]aw, 
within  their  respective  counties^  to  any  amount,  where  the  debt  shall 
be  liquidated  by  bond  or  note  of  hand,''  dec.,  P.  L.  367. 

The  only  question  then  is,  can  this  be  considered  as  a  liquidated 
demand  ?  It  is  obvious,  that  the  legislature  meant  to  limit  the  ju- 
risdiction to  the  most  plain  and  simple  cases  which  can  occur ;  and 
they,  therefore,  must  have  meant  those  cases  in  which  a  specific 
sum  was  ascertained  and  fixed,  by  the  parties  themselves,  in  the 
bond  or  note.  Now  this  was  clearly  not  such  a  case.  Not  a  bond 
or  note  for  the  payment  of  money,  but  for  the  performance  of  du- 
ties, involving  a  most  extensive  range  of  legal  learning,  such  as,  I 
believe,  it  was  not  the  intention  of  the  legislature  to  commit  to  these 
courts.  It  was  urged  that  the  judgment  was  of  long  standing ; 
but  I  consider  it  as  an  assumption  of  jurisdiction,  to  try  the  cause 
in  the  first  instance ;  it  is,  therefore,  void  ab  initio ;  and  no  Isjise 
of  time  can  give  validity  to  it.     I  am  against  the  motion. 

Gbixkb,  Bay,  and  Skitb,  Js.,  concurred. 
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Thb  State  v.  John  Tsull. 
The  judge  may  appoint  a  cleric,  pro  tempore^  of  the  Court  of  Seflriona. 

Indiciment  for  larceny.  This  bill  was  found  by  the  grand  jury 
during  the  present  term,  find  a  motion  was  submitted  to  set  aside 
the  finding,  on  the  ground,  that  the  grand  jury  had  not  been  duly 
impannelled  and  swora.  The  facts  on  which  this  motion  was  made, 
were  as  follows.  The  former  clerk  of  the  court  had  resigned,  and 
the  vacancy  had  been  filled.  On  the  first  day  of  the  term,  the  pre- 
siding  judge  appointed  a  clerk  of  the  Court  of  Common  Pleas  and 
Sessions,  unde^  the  act  of  1779.  And  the  only  question  was,  whe- 
ther under  that  act,  the  court  had  the  power  to  appoint  a  clerk  of 
Sessions,  as  well  as  Common  Pleas.  His  honor  refused  the  motion, 
and  supported  the  legality  of  the  appointment;  at  the  same  time  re- 
commended,  that  the  question  should  be  submitted'  to  the  Constitu- 
tional Court,  as  on  the  decision  would  depend  the  legality  of  the 
grand  and  petit  jurors,  drawn  for  the  next  term.  The  appeal  is 
now  submitted,  on  the  same  grounds  taken  in  the  court  below. 

Coi«cocK,  J.  The  duties  of  clerk  of  Common  Pleas  and  Ses- 
sions, having  been  invariably  performed  by  one  and  the  same  per- 
son, in  all  parts  of  the  State,  except  Charleston,  and  even  there 
for  many  years  past,  1  conceive  that  the  judge  was  authorized  by 
the  act  of  21st  of  December,  1790,  to  make  the  appointment. 
For  although  the  clause  speaks  of  the  clerks  of  the  Courts*of  Com- 
men  Pleas,  it  unquestionably  uses  that  language  to  distinguish  them 
from  the  county  courts  just  then  abolished,  fiut  f  am  inclined  to 
think  that  in  cases  of  exigency,  a  judge  may  appoint  jpro  iemfore 
without  any  act  of  the  legislature.    I  am  against  the  motion. 

Bat,  and  GAinrT,  Js.*  concurred. 
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Cipln     Lewis  Ciplbs  r.  AdmiaiBtnCor  of  Lulao  AiiBXaiidxb,  dooeaiodL 


Akunder 


The  seknowledgineBli  by  an  adminkrtntar  that  an  acoonnt  m  jiMt»is aol 
Bennet        soflicient  evidence  to  wacrant  a  judgment  de  bonii  iesUUoru. 


V. 


M'FaD.  Summary  proceas  on  open  account  Decree  for  debudaat.  Mo- 
lioo  to  reverse  the  decree. 

The  only  proof  offered  by  plainliff  io  support  of  this  adioD,  wai 
the  acknowledgment  of  the  administrator,  that  the  account  was  jut, 
and  Mr.  Isbabl  Mattbbws,  then  sitting  for  Judge  Bkbtasd,  ofsr- 
ruled  the  evidence  and  decreed  for  the  defendant.  This  was  a 
motion  to  set  aside  this  decree. 

Bay,  J.  As  there  is  no  privity  of  contract  between  the  execotor 
or  administrator,  and  a  testator  or  intestate's  creditor,  it  is  not  pre- 
sumed in  law,  that  they  can  know  whether  a  demand  ia  jost  or  oa- 
jttst.  And  therefore^  a  bare  admission  idon9»  on  the  part  of  an  ex. 
ecutor  or  admioastietor,  is  not  sufficient  U>  chaiga  Uie  estate  with 
the  debt,  although  they  may  admit  they  have  assets  for  that  pur- 
pose, and  that  will  charge  ^  them  in  case  of  a  deficieiiey,  provided 
that  there  is  a  legal  recovery  against  thenu  An  executor  or  ad- 
ministrator may  chai^  themselves  with  the  debt  of  a  testator  or 
ialastate,  by  writing :  But  no  parol  promise  is  good  under  theita- 
lais  'ferthat  purpoaa.    lBm»  therefore,  fgainst  aettingjuidethii 


GwLiite,«a4  IjSozoocc^  Jisi,  concttnad. 
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Elisba  BainrBT  o.  Johh  MTall. 

No  action  will  lie  against  the  assignee  to  recover  cosfes  of  a  jadgnHtt 
against  the  assignor. 

John  M'Fall,  the  defendant,  had  formerly  commenced  an  actioB 
in  the  name  of  Moses  Holland,  against  the  plaintiff,  on  the  Irial  of 
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which,  judgment  was  given  for  the  defendant.  The  costs  were  Cim.OmHf 
then  taxed,  and  an  execution  iwiied  against  Moses  Holland,  the 
nomioal  plaini^f  which  was  returned  nnlla  bona.  -  This  action 
was  then  brought  against  John  M'Fall,  to  recover  the  costs  against 
him*  On  the  trial,  the  assignment  of  the  demand,  on  which  the 
first  action  was  brought,  was  produced  ;  by  it,  Holland  assigned  to 
MTall  all  his  right,  and  empowered  him  to  sue  for,  and  collect  the 
same  to  his  own  ose*  The  presiding  judge  decided  that  the  ac« 
tion  could  not  be  maintained,  and  gave  a  decree  for  defendant. 

Tatlob,  and  Harrison,  for  the  motion.    Bowie,  eofntra. 

CoLooox;,  J.  'There  can  be  no  principle  of  law  produced  in 
support  of  this  action.  The  demand  was  not  negotiable  in  its  na- 
ture»  and  the  present  defendant  is  to  be  considered  as  the  agent  of 
Holland,  by  whose  authority  he  brought  the  first  action*  The 
principal  is  answerable  for  the  acts  of  his  agent,  but  not  the  agent 
for  those  of  his  principal.  • 

If  MTaU  had  not  sued  the  plaintiff,  Holland  would  have  done 
00.  No  injuiy,  then,  has  resulted  to  Ben  net,  for  the  acts  of  MTall 
alone ;  and,  of  course,  no  responsibility  can  attach  to  him.  I  am, 
therefore,  of  opinion,  thai  the  motion  should  be  rejected. 

Gboikb,  Nott,  and  Johmson,  Js.,  concurred.    Gajttt,  dis- 


CONSTITUTIONAL  COURT,  CHAKLESTON,  1818. 

NATBAiaxL  G.  Pbimb  v.  Saxuxl  Yatbs,  et  oZ.  Attaching  Cre* 

ditors  of  LooKwooD. 

A  bill  of  sale  delivered  to  a  Btranger,  for  the  use  of  a  third  person,  is  a 
valid- transfer  from  the  date  of  the  defivery,  if  the  vendee  confients.  If 
the  vendee  does  not  accept  it,  the  property  shall  not  be  divested ;  but, 
if  he  does  accept  it,  it  shall  have  relation  back  to  the  time  of  the  de- 
livery. 

This  was  a  feignad  issue,  made  up  under  the  attachment  law,  to 
txj  the  question  of  property  in  the  schooner  Mary.Ann,  which  was 
■Slached  by  defendants,  as  creditors  of  Lockwood,  and  which  the 
yiniiitii'  ^claimed  as  bis  piopesty,  on  the  ground  that  it  bad  been 
legally  conveyed  to  him,  prior  to  the  levying  of  the  attachments. 


560 


BREVARD'S  REPORTS  OP  DECISIONS 


Ccn,  Court  f 
1816. 


Lock  wood  was  in  Charleston,  with  the  schooner  Mary  Ann,  of 
which  he  was  the  owner.  He  was  indebted  to  Prime,  the  plaintiff^ 
who  lived  in  New  York.  His  father-inJaw,  Blagge,  who  also  re- 
sided in  New  York,  had  become  responsible  to  Prime  for  this  debL 
Whilst  Lockwood  was  preparing  for  sea,  he  received  a  letter  from 
Blagge,  pressing  to  be  relieved  from  this  responsibility.  On  die 
19th  of  March,  1808,  Lockwood  executed  a  bill  of  sale  for  three 
fourths  of  the  schooner  Mary  Ann,  to  Blagge,  and  enclosed  thia  bill 
of  sale  in  a  letter  to  Blagge,  bearing  date  15th  of  March,  by  the 
Atalabta.  He  af\erwards  executed  another  bill  of  sale  of  the  whole 
schooner  to  Blagge ;  and  on  the  8th  of  April,  1808,  wrote  a  letter 
to  Mr.  Joseph  Walden,  of  Charleston,  and  enclosed  this  bill  of  sale 
for  Blagge.  On  the  same  day,  he  wrote  another  letter  to  Blagge, 
informing  him  that  he  had  left  this  last  bill  of  sale  with  Waldeo, 
for  him,  and  that  the  first  bill  of  sale  which  was  sent  by  the  Ata- 
lanta,  for  three  fourths,  was  a  mistake. 

Lockwood,  about  this  time,  put  to  sea  in  another  vessel,  and 
never  returned.  Mr.  Walden,  the  day  ajflet  he  received  the  bill  of 
sale,  took  possession  of  the  vessel  for  Blagge ;  but  had  received  no 
letters,  or  other  powers,  from  Blagge ;  constituting  him  his  agent. 

On  the  1 4th  of  April,  and  whilst  the  bill  of  sale  remained  ia 
Walden's  possession,  the  defendants,  who  were  creditors  of  Lock- 
wood,  levied  their  attachments.  Afterwards,  Blagge,  on  recetviog 
the  first  bill  of  sale,  assigned  the  three  fourths  of  the  yessel  to 
Prime,  the  plaintiff;  and,  on  receiving  the  other  bill  of  eale^  as- 
signed over  the  residue  in  discharge  of  Lock  wood's  debt.  In  the 
last  letter  of  Lockwood,  of  the  8th  of  April,  to  Blagge,  he,  among 
several  other  things,  hardly  to  be  seen  in  transactions  intended  to 
be  perfectly  fair,  mentions  the  amount  of  the  debt,  said  to  be  dae 
from  himself  to  Prime. 

It  was  contended,  on  the  part  of  the  pkiintiff,  that  the  debt  due 
"  from  Lockwood  to  Prime,  and  for  which  Blagge  was  responsible, 
was  a  bona  fide  one,  and  that  the  transfer  made  by  these  bills  of 
sale,  prior  to  the  attachments,  was  good  to  vest  the  property  of  tke 
schooner  in  the  plaintiff,  notwithstanding  tho  assent  of  Blagge  had 
not  been  given  to  the  contract,  contained  in  ihe  bills  of  salo^  antil 
after  the  attachments  were  levied. 

On  the  part  of  the  defendants,  it  was  contended,  that  a  transfery 
under  these  etrcumstances,  not  only  indicated  fraud  in  the  transac- 
tion, on  which  the  jury  had  found  in  favor  of  defendants,  bat  that^ 
by  law,  the  property  of  the  schooner  could  uot  vest  in  Blagge*  by 
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virtue  of  these  billv  of  sale,  lUKil  he  had  been  informed  of  diebi,  and  Cai^Cmn^ 
bad  actually  given  his  assent.  ' 

FosD  6t  SofONSy  for  the  motion.    Pkzolkav  dc  CBBVks»  eontra.     ^^nm^ 

NoTT,  J.  The  question  in  this  case  is,  whether  Prime,  the  ven-  ▼• 
dee,  or  Tates,  and  others,  the  attaching  creditors  of  Lockwood,  are 
entitled  to  the  property  attached.  The  first  enquiry  will  be,  i^he* 
ther  Lockwood,  by  transferring  the  vessel  to  Blagge,  under  whom 
Prime  holds,  had  completely  divested  himself  of  any  property  in 
her.  If  he  had,  the  claim  of  the  creditors  must  fail,  because  they 
could  have  no  claim  to  property  which  did  not  belong  to  Lockwood, 
unless  there  was  some  fraud  in  the  transaction,  which  would  ren. 
der  the  bill  of  sale  to  Blagge  void,  as  against  the  creditors,  although 
good  between  the  parties ;  which  will  be  the  second  point  for  con- 
sideration. 

With  regard  to  the  first,  it  appears  to  me,  that  there  was  such  a 
transfer  by  Lock  wood,  as  amounted  to  a  complete  divestiture  of  the 
property.  He  executed  a  bill  of  sale  to  Blagge,  and  delivered  it  to 
•  Mr.  Walden,  for  his  use ;  which  bill  of  sale,  together  with  a  letter 
informing  him  of  the  transaction,  was  forwarded  to  him  in  New- 
York«  The  key  of  the  vessel  was  also  given  to  Walden,  and  he 
took  possession  of  her,  and  had  her  in  possession  for  Blagge,  when 
the  attachments  were  served ;  as  he  has  sworn  in  his  return  to  the 
attachments,  and  his  subsequent  examination. 

It  18  laid  down  by  Lord  Coke,*— 3d  €oke*s  Reports,  26 ;  Butler  v. 
Baker,  5th  do.  85 ;  1  Salk,  301 ;  I  Binn.  502 ;  Shepherd's  Touch, 
stone,  58, — ^thst  a  deed  delivered  to  a  stranger,  for  the  use  of  a  third 
persoot  fakea  efiect  immediately.  If  the  vendee  does  not  accept  it, 
the  property  shall  not  be  divested  ;  but,  if  he  does  accept,  it  shall 
have  relation  back  to  the  time  of  delivery.  If  it  takes  effect  im. 
mediately  upon  the  deliveiy,  the  vendor  can  not  revoke  it ;  and,  un- 
less il  vested  in  the  vendee,  be  could  not  be  divested,  which  Lord 
Coke  soys,  is  the  eiect  of  non-acceptance. 

No  case  can  speak  stronger  language  in  favor  of  sueh  a  princi. 
pie,  than  the  one  now  before  us.  Blagge  writes  to  Lockwood,  that 
Prime  had  recovered  a  judgment  against  hiin,  as  his  security ;  and 
that,  unless  he  affords  him  relief,  he  must  go  to  gaol.  It  appears 
by  Lockwood's  letter,  that  Prime  agreed  to  take  negroes,  vessels, 
or  any  other  property,  in  discharge  of  the  debt.  Lockwood,  there- 
fore, executed  the  bill  of  sale  of  the  vessel  as  above  mentioned, 
which  was  immediately  assigned  to  Prime,  and  Blagge  i was  released 
from  the  Judgment.  Surely  Lockwood  had  not  the  'power,  after 
having  thus  delivered  the  bill  of  sale,  and  given  possession  of  the 
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CmX^ri,  property,  to  defeat  ail  the  subsequent  iraneactions,  and  divest 

of  the  property,  by  revoking  what  be  had  done.  He  had  oothing, 
therefore,  which  the  creditors  could  attach.  If  the  conseat  of 
Blagge  was  necessary,  it  inust  be  presumed,  from  all  the  ciieam- 
stances  of  the  case.  He  was  pressing  Lockwood  to  relieve  hiai 
from  an  execution,  which  was  hanging  pver  his  bead.  Prime  had 
agreed  totake  negroes,  or  vessels  in  payment  AesenC,  theiefore, 
was  previously  given.  But  in  any  point  of  view,  if  the  parties  to 
the  transaction  agree  to  it,  no  other  person  caa  say  tike  sale  shaU 
not  take  effect.  .Unless,  secondly,  it  was  done  with  a  vitow  to  de- 
fraud his  creditors. 

On  this  ground,  I  shall  only  observe,  that  if  the  jury  bad  beea 
properly  directed  on  the  first  point,  and  the  case  had  been  submated 
to  them,  only  on  the  ground  of  fraud,  I  should  not  have  besa  dispo- 
sed to  set  aside  the  verdict.  But  as  I  think  the  opinion  of  the  csart 
was  incorrect  on  that  point,  and  the  jury  may  have  been  govemsd 
by  that  opinion,  without  considering  the  other  ground^  i  am  oi  opi- 
nion a  new  trial  ought  to  be  granted,  that  the  queetioa  may  he  agsia 
submitted  to  a  jury,  to  try  the  question  of  fraud  only. 

Gahtt,  and  Gbixkb,  Js.,  concurred  with  Nott,  J« 

Smith,  J.,  dissented. 


CONSTITUTIONAL  COURT,  CHARLESTON,  18W. 
Thx  State  v.  Joiibph  Ahtonio. 

The  State  Courts  have  jurisdiction  under  the  act  of  assembly  of  1785,  of 
the  ofibnce  of  counterfeiting  foreign  coins,  made  current  by  tJist  scft.  By 
three  judges.    Nott,  J.,  dissenting. 

On  an  indictment  for  counterfeiting,  the  possession  of  coining] 
may  be  given  in  evidence  against  the  prisoner,  to  prove  the 


Indictment  for  coining,  dec. 

The  verdict  was,  <*  guilty  of  passing  the  dollar,  knowing  it  to  be 
counterfeit."'  The  counsel  for  the  prisoner  took  exception  to  the 
jurisdiction  of  the  court  to  try  any  offences  against  the  coin ;  the 
jurisdiction  thereof  being  exclusively  confined  to  the  court  of  the 
United  States.    The  presiding  judge,  on  the  hearing,  declared  his 
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full  oonvietion,  that  as  to  the  offence  of  cofDiiigy  the  court  had  no  Ci0ii.Cowt, 
juriidictiooy  and  wished  to  hear  further  argument  as  to  passing 
counterfeit  coin.     The  next  day,  the  argument  was  again  urged, 
and  orerruled  as  to  hoth  points,  and  the  cause  giren  to  the  jury. 

During^ the  trial,  some  instruments  calculated  to  coin  money, 
were  offered  in  evidence,  to  shew  the  quo  anmo  with  which  the 
coin  was  passed.  This  was  ohjected  to  by  the  counsel  for  the  pri- 
sooer,  bediuse  it  operated  as  a  surprise  to  give  in  evidence  coinitig 
instrnmeots,  when,  they  would  under  the  act,  constitute  a  distinct 
crime ;  and  had  the  prisoner  been  apprised  of  their  being  alleged 
against  him,  by  seeing  them  charged  in  the  indictment,  he  might 
have  been  prepared  to  rebut  the  presumptioh  by  opposite  proofs. 
This  was  overruled. 

It  is  submitted,  in  arrest  of  judgment,  that  the  courts  of  this 
State  have  no  jurisdiction  of  offences  against  coin,  and  th^  the 
verdict  is  inconsistent  with  the  act,  uncertain,  and  no  judgment  can 
be  given  upon  it. 

1.  Because  since  the  adoption  of  the  constitution  of  the  United 
Stales,  the  individual  States  cease  to  have  jurisdiction  over  the  of- 
fences against  the  coin,  it  being  exclusively  confined  to  ihe  United 
States. 

2.  Because  under  the  constitution  of  the  United  Statesi  the  in- 
dividual States  have  no  current  coin ;  but  the  currency  of  each 
State  is  such  solely*  because  it  forms  a  consCituent  part  of  the 
Umon  ;  and  an  indictment,  stating  the  offence  to  be  against  the 
currency  of  any  individual  State,  and  against  the  peace  and  dignity  of 
that  State  is  bad ;  for  it  is  also  an  offence  against  the  United  StateSf 
and  the  same  act  cannot  he  a  violation  of  two  distinct  sovereignties. 

8.  Becaupe  the  act  under  which  the  prisoner  was  indicted,  was 
passed  prior  to  the  constitution  of  the  United  States,  and  values  the 
curieocy  differently  from  the  United  States ;  who*  since  the  consti- 
tution, have  the  sole  right  ef  regulating  the  value  of  foreign  coins ; 
of  course,  an  indictment  following  the  act  must  he  a  fiilse  allega- 
tion, to  wit,  that  the  coin  is  current  at  the  value  stated  in  an  act  of 
assembly  of  this  State,  when  the  United  States  have  declared  it 
current  at  a  different  value. 

4.  Because,  if  under  the  constitntion  of  the  United  States,  the 
individttal  States  can  have  a  concurrent  jurisdiction  with  the  United 
States  in  punishing  the  passing  of  counterfeit  coin»  still  the  coan- 
terfeit  must  be  ascertained  by  a  comparison  with  the  value  placed 
upon  coin  by  the  United  States,  and  laws  passed  previous  to  such  a 
TaluatioD,  are  therefore  void. 
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5.  BeontMe  the  vavdioi  is.flo  unbiguoiiB,  thai  no  judgneot  can  he 
entered  upon  it.  The  indictinent  allege8»  that  the  priaooer  pnwmi  a 
<)oUnf  in  the  Ukeneae  and  nmilitade  of  a  Spanish  miUed  doNar ;  hat 
the  jury  have  not  found  that  fact,  but  only  that  the  prisoner  paiMad 
the  doNar  knowing  it  to  be  cpunterfeit,  refejrring  to  any  ddlar,  per. 
hape  a  ris  doUar,  or  n  proTincial  dollar ;  and  as  no  teetisBony  was 
midttced  of  any  Spanish  milled  dollar,  there  remaina  notlMBg^  fay 
which  to  aecertaioi  e^on  by  reference,  that  the  jury  inleaded  lo 
find  the  laet  ia  issne. 

d«  Because  the  verdiot  does  inol  find  the  prisoner  guilty  of  any 
ofience^  for  the  act  of  1765  does  not  punuh  with  death  liie 
one  of  the  coins,  but  is  in  the  plural,  and  the  Terdiet  is  in  the 
gttlan  The  act  particularly  describes  the  offenee,  ^  utter,  or  at- 
tempt to  pass,  knowing  them  to  be  counterfeit.*'  And  in  ease  the 
fi»regoing  grounds  should  be  overruled,  the  prisoner  moves  tor  a 
new  trial,  because  the  instruments  given  in  evidence,  migbi  have 
been  pot  into  the  indictment,  being  a  distinct  felony,  aa^  shoaldnot 
have  been  allowed  as  nsere  testimony. 

Griiiks,  for  the  nootion.    Attorney  General,  and  HvmPi  esata. 

CoJU^oCK,  J.  A  doe  regard  to  the  nature  of  the  federal  geven* 
ment,  and  the  principles  on  which  it  is  formed,  will  place  this  eaie 
in  a  oleai  poi»t  of  view., 

As  to  the  firat  ground;  the  federal  goverameot  possesses  na  pew« 
em  but  saeh  as  are  expressly  given  to  it,  or  n^eMsarily  moideal  Is 
those  given.  And  the  Stales  in  the  formation  of  this  govemasat, 
surrendered  none  of  the  incidents  of  sovereignly,  exe^ 
eve  enumasated  in  the  10th  seotioo  of  the  1st  aiticte  of  thw 
tatioUi  which  they  are  exprsssly  prohibited  from  exereisiiig.  What 
in  there  thca  to  prevent  a  State  from  punishing  for  oeiaing,  or  pas- 
sing coin,  kasW'ing  it  to  be  oounterfeil  7  There  iano  piohililion  of 
the  exercise  of  thia  jurisdiction  in  the  lOth  olauae ;  and  theaet  of 
eoagsesa  on  thia  sutject,  2  Gradon's  Dig.  pw  06^  conUaas  a  dauew 
to  tbia  efisct,  ^  nothing  ia  this  ad  shaH  be  construed  feadepcive  the 
individual  Staftss  of  jurisdiction,  undsr  ike  laws  of  the  several 
Statea,  over  o&aees  made  punishable  by  this  net."  Thia  is  al 
least  a  legislative  construction  of  the  conslitutio%  and,  being  nad^ 
eoen  afker  the  adoption  of  the  eonatitution,  it  may  be  pteaniasd» 
was  dotta  by  some  of  the  very  men  who  fiamed  ibe  eoMlilnlMsi 

itaalf. 

But  if  a  doubt  could  be  entertained  upon  the  sohjcet^  we  haveiha 
expoeilkm  ef  the  constitutioo,  by  some  of  the  mesi  aUe  of  its  fta- 
mere,  in  a  series  of  papers  written  in  1788,  rscomassodiag  ii  le  Ifae 
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people,  in  which  will  he  foitndMhe  folinwing  poeitione,  after  stating  Con^Camt, 
thai  the  plan  of  the  coDveoiten  airoe  only  at  a  partial  ueioii  or  con- 
•oUdatioo. 

*VTbe  State  goveroroenis  would  clearly  retain  all  the  rights  of 
sovereignty  which  they  had  before,  and  which  were  not  by  that  act 
exdosiTely  delegated  to  the  United  Statee.  This  exclusive  delega* 
tion,  or  rather  alienation  ol  State  sovereignty,  would  only  exist  in 
three  eases;  1.  Where  the  constitotion  in  express  terios  granted 
the  exckistve  authority  to  the  Union.  2.  Where  it  granted  in  one 
iMtanoe  an  authority  to  the  Union,  and  in  another  prohibited  the 
Slates  horn  exercising  the  like  authority;  and,  lastly,  where  it 
granted  an  authority  to  the  Union,  lo  ^hich  a  similar  authority  in 
the  Statee  would  be  absolutely  and  totally  contradictory  and  repug. 
nanC 

It  18  nost  manifest  that  this  case  is  not  embraced  in  either  of  the 
two  first ;  let  us  then  see  if  it  can  be  compieheoded  in  the  last.  Is 
the  exercise  of  the  power  to  ponish  fbr  coining  or  passing  coanter- 
fiiit  eoi«  by  the  individual  Stales,  contradictory  and  repugnant  to 
the  exercise  of  a  similar  power  by  the  Union  ?  In  my  opinion,  il 
eexlainlj  ie  not.  But  I  will  examioe  the  reasons  orged  by  the  pri- 
sooev'e  comisek  1.  It  is  said,  there  ie  no  instance  in  the  law  of  a 
eoDenrrence  of  jarisdielion  in  criminal  cases.  2.  That  a  nDiao 
au|^l  be  twice  poniahed ;  and  ft.  Th«t  a.d^^crenoa  in  tbemeaaaie 
of  pwushoaeal  may,  and  in  this  instsnee,  does  exist* 

Ae  to  the  first,  the  hietery  of  every  oaontry-  of  which  I  have  any 
ksQwledge^  at  least,  in  whieb  1  may  say  the  scieoee  of  law  haa 
■nide  any  progress^  ov  the  popaMon  of  which  is  of  any  extern, 
wiU  ntSatd  hisianeee  of  it.  The  country  firem  whence  vre  draw 
our  iqnttem  of  jurispradeaee^  certainly  afbrda  ahondant  pmof  ef 
the  exMteace  of  a  conoaaent  jurisdiction.  Our  own  eeaotryi  a»i 
til  very  lalely,  offiwed  proofs  of  iia  existence  in  th^  ceanly  courts, 
wUok  eseieiaed  a  ooncurveal  jurisdiatieo  with  our  aupeiibr  coarts 
ia  aiiminal  nsalters, 

▲a  la  ^  aeeoad  ehjeolioa,  ^a  bmu  may  be  twice  tried,''  thia 

lid  not  possibly  happen  :  first,  because  it  ia  the  established  comt* 
[Wiiiiisi,  and  ia  not  unfieqaently  brought  info  practice,  to  dis* 
ebarg^  one  acoaaed  ef  a  cvima»  wha  has  h^n  tried  by  a  ooart  ot 
aompelept  jtuisdiotionk  If  Hue  prevaila  among  nations  who  are 
atnaigeia  to*  eaob  other,  eeuld  it'ftiil  to  be  exercised  with  us  who 
aiw  ae  iatiaialely  boand  fay  priiiical  tiea?  Bat  a  guard  yet  more 
auFwis  to  he  finoid  ia  the  7th  anicks  of  amendments  to  the  federal 
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^8ifi"^'  The  last  objectioD  may  be  considerod  as  already  removed,  by 
sliewing  that  a  concurrence  of  juriadiction  may  exist  in  crimiDal 
cases,  for  wherever  this  does  exist,  there  may,  and  very  frequently 
uriU  be  a  difiereoce  id  the  puoishmeot. 

But  I  go  further.  When  the  nature  of  our  compact,  and  the  ex* 
tent  of  our  country  are  considered,  it  may  happen  that  the  oom- 
mission  of  a  crime  may  be  more  injurious  to  the  interest  of  the 
community  in  one  State,  than  in  another  ;  and  hence  may  arise  a 
legitimate  ground  for  a  more  severe  punishment.  I  would  not  bs 
understood  to  mean  \hat  that  is  the  case  here,  but  only  as  inten« 
ding  to  shew  that  a  difference  of  punishment  is  no  argument  against 
the  exercistf  of  a  concurrent  jurisdiction. 

As  to  the  second  ground,  it  is  only  necessary  to  renuuk,  thai 
whatever  is  the  current  coin  of  the  United  States,  becomes  the  citr- 
rent  coin  of  the  individual  State.  A  Spanish  milled  dollar  is  a  cur- 
rant  coin  of  the  United  Slates. 

The  third  ground  states  that  a  different  value  has  been  £xed  by 
the  general  government.  The  indictment  took  notice  of  a  differ- 
ence in  denomination,  but  there  is  in  fact  no  diflforence  in  value. 
The  dollar  is  still  the  same ;  and  if  there  had  been  a  differenoey  it 
was  incumbent  on  the  prisoner  to  show  it,  and  to  prove  that  the 
dollar  made  current  by  congress  was  different  from  the  Spanish 
milled  dollar.  But  there  was  not  even  an  attempt  to  do  this ;  4Uid 
this  embraces  all  that  is  necessary  to  be  said  on  the  fourth  groond* 

As  to  the  fiflh  ground,  it  is  certainly  a  perversion  of  language, 
to  say  the  definite  article  the  may  refer  to  any  dollars.  This  objec- 
tion might  have  been  made,  if  the  jury  had  said  a  dollar.  But  when 
the  record  is  read,  it  proves  that  the  prisoner  was  indicted  for  paas- 
log  a  Spanish  milled  dollar,  and  the  verdict  says  he  was  gnilly  ol 
passing  ike  dollar,  that  is,  the  dollar  charged  in  the  indictmenf. 

'  The  sixth  gcound  is  also  founded  on  the  misconstruction  of  very 
plain  language.  The  act,  after  enumerating  the  vaiioos  eoina» 
says,  **  any  person  who  shall  counterfeit,  or  utter  or  attempt  to  pass, 
knowing  them  to  be  counterfeit,  any  of  the  aforesaid  gold  or  silver 
coins,''  dec.,  that  is,  any  one  of  thein.  •  U  appears  to  rae,  that  the 
construction  contended  for  by  the  prisoner,  would  rather  aaiouat  to 
this,  that  a  person  must  pads  one  or  more  of  each  and  every  dif- 
ferent kind  enumerated  in  the  act,  rather  than  two  of  any  paitica* 
lar  kind,  to  completethe  crime.  The  word  any  is  synonjrmooa  with 
either,  as  will  appear  by  the  authority  of  all  dictionary  makers,  and 
by  grammarians  is  defined  to  be  an  adjective,  meaning  on^  or  more, 
as  the  case  may  be.    It  must  at  any  rate  be  allowed,  that  Ihe  woid 
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must  be  ttken  iti  that  meanibg  which  the  iegifllature  have  woai  ^^Qi^t 
clearly  attached  to  it.    I  coufess  I  feel  that  I  am  Bayiog  more  on 
this  grouod  than  it  merits. 

The  last  ground  merits  some  attention*  When  the  crimioal  law 
writers  say,  that  you  shall  not  give  in  evidence  the  stealing  of  one 
article,  upon  an  indictment  for  stealing  another,  the  reason  is  ob- 
vious ;  because  the  articles  being  separate  and  distinct  in  their  oa* 
ture,  and  the  subject  of  different  felopies,  tbe  party,  although  inno- 
cent* might  be  convicted ;  for  he  wouid  not  be  prepared  to  defend 
himself  against  the  larceny  of  any  other  article,  than  that  specified 
in  the  indictment.  The  rule  of  law  in  larceny  is,  that  if  an  article 
which  has  been  stolen,  be  found  in  the  possession  of  one  who  will 
not»  or  cannot,  account  for  the  possession,  that  he  shaH  be  adjudged 
to  be  the  thief.  But  it  is  contradictory  to  common  sense,  as  well  as 
common  justice,  to  apply  the  rule  where  a  man  had  not  had  an  op« 
portunity  of  accounting  for  the  possession.  But  when  a  man  is 
charged  with  coining  and  passing  counterfeit  coin,  c^n  there  be  a 
more  direct  mode  of  proving  his  goih,  than  by  producing  the  insiru* 
ments  with  which  the  coin  was  made  ?  Would  it  operate  as  a  sur- 
prise 1  Surely  the  connexion  between  the  offence  and  the  instrument 
is  such,  that  the  accused  would  naturally  be  prepared  to  account  for 
the  possession  of  the  latter,  when  he  came  prepared  to  defend  hiin- 
self  aguinst  the  former.  Upon  the  whole,  I  am  against  the  motioa 
for  a  IMW  trial,  and  in  arrest  of  judgment. 

Gbxhkb,' J.  The  two  general  questions  in  this  case  are,  1. 
Whether  the  power  of  trying  and  punishing  persons  who  cottoter* 
feit  the  current  coin  of  the  United  States,  is  vested  solelv  in  tbe 
Congiess  of  the  United  States  ;  and  2.  Whether  the  State  courts 
are  not  likewise  deprived  of  the  power  of  punishing  persons  pass- 
ing counterfeit  money,  knowing  it  to  be  counterfeit. 

With  respect  to  the  first  point,  there  can  be  no  doubt,  that  under 
the  8th  section  of  the  first  article  of  the  United  States  constitution, 
the  individual  States  gave  up  to  the  Congress  of  the  United  States 
this  power ;  for  it  is  there  enacted,  that  the  Congress  shall  have 
power  to  coin  money,  and  to  regulate  the  value  thereof,  and  of  fo- 
reign coin,  and  to  provide  for  the  punishment  of  counterfeiting  the 
current  coin  of  the  United  Stales ;  and  in  the  tenth  section  of  the 
same  article,  it  is  declared,  that  no  State  shall  coin  money.  By 
these  sections,  it  appears,  that  the  power  of  coining  is  not  only 
vested  in  Congress,-  but  that  the  iudividuul  Slates  are  divested  of  it. 

"With  respect  to  the  second  point,  it  does  not  appear  that  the 
power  of  ptmishiog  persons  for  passing  counterfeit  coin,  knowing 
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Om.Ceuri,  it  to  be  coanterfeit,  wai  either  expressly  given  to  tbe  CoogrMS  vf 
the  Uoited  States,  or  divested  oat  of  the  individual  States.  Now 
the  0th  section  of  the  amendments  to  tbe  constitutioo,  as  agreed  to 
by  the  several  States,  and  which  has  now  become  a  eompoiMDC 
part  of  tbe  constitution,  declares,  that  the  enumeration  in  the  con- 
stitution of  certain  rights,  shall  not  be  construed  to  deny  6r  dispa- 
rage others  retained  by  the  people ;  and  in  the  10th  section  of  the 
same,  it  is  farther  provided,  that  the  powers  not  delegated  to  the 
United  States  by  the  constitution,  nor  prohibited  by  it  to  the  State, 
are  reserved  to  the  States,  respectively,  or  to  the  people.  When 
we  examine  tbe  powers  conceded  by  the  individual  States,  we  find 
no  enumeration  of  this  power  given  to  Congress,  and  when  we  re- 
view the  powers  denied  to  the  individual  Slates,  we  discover  no 
mention  whatever  of  their  being  divested  of  this  power.  Hie  in- 
dividual States  were  in  possession  of  this  power  before  the  ratifies, 
tion  of  the  constitution  of  the  United  States ;  and  if  there  is  no  ex- 
press declaration  in  that  instrument,  which  deprives  them  of  it, 
they  must  still  retain  it,  unless  they  should  be  divested  thereof  hj 
construction,  or  implication. 

Upon  this  head  it  has  been  argued,  1.  That  a  man  tried  by  the 
courts  of  ibis  State  for  passing  counterfeit  coin,  would  be  puniabed 
with  death ;  whereas,  the  act  of  Congress  attaches  to  this  erins 
only  fine  and  imprisonment.  But  this  argument  can  be  of  no 
weight,  as  in  the  individual  States,  a  greater  variety  of  panishnenls 
may  be,  and  probably  are  inflicted,  for  this  crime ;  and  indeed  it  ii 
well  known,  that  even  in  this  State,  the  punishmeni  of  oAndsrs, 
when  convicted  under  the  common  law,  or  the  statute  law,  in  ama 
cases,  is  essentially  different.  The  difierence,  therefore,  of  the  pu- 
nishment, cait,  in  my  opinion,  be  of  no  avail  in  the  present  motiott. 
It  has  been  farther  argued,  that  Congress  having  the  sole  power 
of  regulating  the  value  of  eoiu  made  current  in  the  Uniied  Statea, 
that  part  of  the  act  of  assembly,  Grimke's  Coll.  914,  wfaicb  dedarea 
the  weight,  and  regulates  the  value  of  the  coins  therein  enumerated, 
must  be  considered  as  repealed  by  the  constitutional  provision  en 
that  head ;  that  then  it  follows  as  a  matter  of  oourse,  that  the  paas- 
ing  of  a  counterfeit  dollar  not  regulated  in  its  vahie  according  to  the 
law  of  Congress,  is  not  indictaUe  under  our  act  of  the  assembly. 
But  the  regulating  of  the  weight  and  vahie  of  good  coin,  is  fery 
different  from  the  passing  of  bad  and  countarfiMt  coin.  There  can 
be  no  doubt,  that  from  the  regulation  of  the  vahie  at  the  coiir  by 
Congress,  that  all  the  States,  and  every  individual  in  them,  ishonad 
by  such   valuation  and  suck  restiiction.    It  in  the  geneiml  lair  ef 
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the  laody  and  must  be  observed  by  al],  for  it  is  founded  on  powers  ^'i^*** 

given  to  Congress,  and  renounced  by  the  States.    It  cannot,  how» 

ever,  be  concluded  thence,  that  because  this  exclusive  right  of  r^;u- 

lating  the  value  of  coin  is  vested  in  Congress,  that  therefore  they 

have  the  sole  right  of  punishing  the  crime  of  passing  counterfeit  coin. 

But  the  act  of  Congress  of  the  21st  April,  1806,  2  Gray  don, 

95,  contemplates  a  case  of  this  kind,  and   that  whenever  it  does 

happen,  that  a  State  shall  have  previously  provided  by  law,  for  this 

ofience  of  passing  counterfeit  money,  it  shall  not  be  deprived  of  the 

power  of  punishing  it ;  for,  in  the  fourth  section,  it  declares  that 

nothing  in  that  act  contained,  shall  be  construed  to  deprive  the 

courts  of  the  individual  States  of  jurisdiction  under  the  laws  of  the 

several  States,  over  oiiencea  made  punishable  by  this  act.    Here  is 

an  explicit  acknowledgment,  ou  the  part  of  the  United  States,  that 

the  individual  States  were  previously  possessed  of  this  power ;  that 

it  was  not  abandoned  by  the  individual  States,  on  the  ratification  of 

the  constitution ;  and  that  the  courts  of  the  United  States,  to  whom 

this  act  gives  a  concurrent  jurisdiction,  whether  oonstitutionally  or 

not,  is  not  for  me  to  say,  with  the  State  courts,  shaH  not  construe 

this  power  given  to  them, sons  to  deprive  the  State  courts  of  their 

right  of  jurisdiction  in  a  case  of  this  kind,  viz.,  the  passing  of  fo« 

reign  counterfeit  coin. 

I  will  allow,  that  this  State  court  has  no  jurisdiction  whatever, 
over  money  coined  at  the  mint  of  the  United  States,  nor  any  that  is 
not  pajrticuhirly  enumerated  in  our  act  of  assembly ;  but  to  coun- 
terfeit any  species  of  coin  which  is  brought  from  foreign  nations, 
and  vibich  has  been  declared  current  by  act  of  assembly,  is  an  of* 
fence  against  that  act  of  assembly,  and  punishable  by  this  court. 

Another  argument  of  great  importance  iS|  that  an  offender  might 
be  twice  tried  for  the  same  offence ;  once  under  the  act  of  Con* 
greae,  and  again  under  the  State  acL  But  if  the  courts  of  the 
United  States  have  a  concurrent  jurisdiction  over  this  crime,  with 
this  court,  then  must  either  court  allow  of  the  plea  of  autrrfoii  ae- 
guUf  which  will  be  a  good  bar  to  a  second  prosecution,  because  a 
determination  in  a  court  having  competent  jurisdiction,  most  be 
final  and  conclusive  on  all  courts  of  conciurrent  jurisdiction.  1 
I^eaeh,  160. 

^  I  do  not  however  mean  to  allow,  that  the  courts  of  the  United 
Stflites  have  such  concurrent  jurisdiction  with  this  court ;  but  as  I 
have  said  before,  that  is  not  a  point  for  me  to  determine.  I  am  only 
called  on  to  decide,  whether  the  prisoner  at  the  bar  is  amenable  to 
cor  courts,  for  the  offence  of  which  he  has  been  found  guilty. 

voft.  m.  72 
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C&m.Cmtri,  R  has  likewise  been  argued,  that  the  verdict  is  so  ambigoous,  thai 
no  judgmeDt  could  be  entered  up  thereon.  The  indictment  charged 
the  prisoner  with  passing  a  dollar  in  the  likeness  and  similitude  of 
a  Spanish  milled  dollar  ;  the  dollar  was  produced  in  evidence,  and 
the  jury  have  found  him  guilty  of  passing  the  dollar,  knowing  it  to 
be  counterfeit.  How  it  is  possible,  in  a  case  of  this  kind,  and  with 
such  testimony  to  give  a  more  pointed,  de6nite,  legal  verdict,  I  can- 
Dot  divine. 

As  to  the  objection,  that  the  act  of  assembly  speaks  of  coins,  in 
the  plural,  and  here  the  party  is  convicted  of  passing  only  one 
piece,  and  therefore  the  conviction  is  wrong,  I  think  the  act  of  as- 
sembly  extends  to  the  passing  of  one  piece  as  well  as  nuiny,  for  the 
words  are,  "  any  person  who  shall  utter,  knowing  them  to  be  cooo- 
terfeit,  any  of  the  aforesaid  coins."  Now  the  word  any  means 
any  one,  any  two,  or  any  more ;  for,  if  this  was  not  the  construe* 
tion,  then  one  who  was  indicted  for  passing  two  pieces,  might  raise 
the  same  objection,  and  say,  that  the  act  means  more  than  two,  or 
that  it  meant  all  of  them.  My  opinion  on  this  point,  I  find  con- 
firmed  by  a  similar  case  in  1  Leach,  p.  1,  Hassel's  case.  Upon  the 
whole,  my  judgment  is,  that  the  indictment  is  properly  franoed  upoa 
our  act  of  assembly ;  that  that  act  is  of  force  quoad  the  ponisb* 
ment  of  persons  passing  conterfeiting  coin  mentioned  in  that' act; 
that  the  verdict  is  full,  precise,  and  definite ;  and  that,  therefore,  the 
motion  must  be  discharged. 

Bay,  J.  The  prisoner  was  indicted  under  the  act  of  1783, 
passed  by  the  legislature  of  this  State,  against  counterfeiting  the 
gold  and  silver  coins  made  to  pass  current  within  this  State. 
Among  those  coins  the  Spanish  milled  dollar  is  mentioned  ;  and,  in- 
deed, is  made  the  standard,  by  which  the  relative  value  of  all  the 
other  coins  are  regulated  and  ascertained. 

The  indictment,  as  usual  in  such  cases,  contained  two  counts  :  1. 
One  for  counterfeiting.  2.  The  other  for  passing  a  Spanish  milled 
dollar,  knowing  it  to  be  counterfeit.  The  second  clause  of  the 
flbovementioned  set,  declares,  "  that  any  person  who  shall  counter- 
fbit,  or  utter,  or  attempt  to  pass,  knowing  them  to  be  counterfeit, 
any  of  the  aforesaid  gold  and  silver  coins,  or  keep  in  his,  or  her 
possession,  any  stamp,  dye,  or  mouldi^  for  coining  the  same,  upon 
being  duly  convicted  thereof,  shall  be  adjudged  guilty  of  felony,  and 
suffer  death  without  benefit  of  clergy.'' 

The  attorney  general  did  not  attempt  to  press  the  evidence 
against  the  prisoner,  under  the  first  count  for  coining.  Under  the 
second  coubt,  the  evidence  wa9  very  cl^ar  and  conduistve,  as  to  tbe 
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paBsiag  of  the  eounterfeit  doUar,  stated  ia  the  iddictmeDt,  by  the  ^^i?^*'^ 
prisoner ;  and,  era  to  the  baseness  of  the  metal  of  which  it  was 
composed,  the  seieniert  or  knowledge  of  this  baseness  of  the  metaly 
was  inferred  from  sundry  suspicious  circumstances,  proved  on  the 
trial.  8uch  as  some  other  base  money  being  passed  at  or  about  the 
market,  and  other  places  in  its  vicinity,  and  supposed  to  be  by  the  prU 
soner  and  one  of  his  associates,  and  particularly  by  a  box  found  in 
his  trunks,  after  he  was  apprehended,  containing  sundry  instruments, 
which  had  the  appearance  of  coining  instruments,  and  also  sundry 
materials  for  that  purpose. 

Upon  the  trial,  an  objection  wds  made  to  the  offering  these  instra- 
ments,  dec,  found  in  prisoner's  trunk,  as  evidence  against  him  ;  as 
it  was  aHeged  that  this  fact  of  his  having  instruments  in  his  posse»> 
sron  for  eoining,  of  itself  formed  a  distinct  and  separate  felony  by 
the  act,  for  which  he  might  be  tried  and  punished.  So  that  one  fe- 
lonious act,  ought  not  to  be  given  in  evidence  to  support  another. 
After  bearing  arguments  in  favor  of  the  objection,  the  court  admit* 
ted,  that  one  felony  could  not  be  given  in  evidence  to  support  ano- 
ther ;  as,  for  instance,  the  stealing  of  a  horse,  could  not  be  given  in 
evidence  to  prove  a  man  guilty  of  stealing  a  negro,  because  they 
are  independent  and  distinct  oflbnces ;  both  susceptible  of  external 
proof.  But  when  a  scienter  was  to  be  proved,  it  must  be  drawn 
from  circumstauces.  This  species  of  evidence  lies  deep  in  the  ha« 
nran  breast,  beyond  the  reach  of  mortal  ken.  To  find  out  tbi^ 
knowledge,  therefore,  is  always  a  difficult  research,  and  it  must  be 
drawn  from  circumstances,  indicatiV^of  the  operations  of  the  mind ; 
and,  at  last,  a  reasonable  presumption  is  all  that  can  be  obtained^ 
or  acquired ;  all  the  legislators  and  lawyers  on  earth,  can  go  no 
ftrrthet.  It  was,  therefore,  under  these  impressions,  that  (he  Cir* 
cuit  Court  permitted  these  forging  instruments,  found  in  prisoner's 
possession,  to  be  given  in  evidence  to  the  jury ;  not,  as  has  been 
stated,  to  prove  the  offence  of  passing  the  counterfeit  money,  bnt  as 
a  circumstance  to  show  that  he  must  have  had  a  knowledge  of  the 
basenese  of  the  metal,  of  which  the  hlse  dollar  was  composed. 

And  unless  circumstances  of  this  kind,  or  those  of  a  similar  na- 
ture, were  permitted  to  be  given  in  evidence  to  a  jury,  all  that  class 
of  cases  or  offences  where  a  knowledge  of  the  falsehood,  of  any 
khid  or  nature  whatever,  forms  or  constitutes  the  principal  ingre- 
dient of  an  offence^  must  fall  to  the  ground,  and  the  means  of  pun- 
ishment must  become  useless  and  inoperative. 

It  is  also  true,  that  on  the  trial,  an  objection  was  taken  to  the  ju- 
rtsdictioa  of  a  State  Court  to  try  this  offence  under  the  aotof  178d« 
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^euT^  It  was  contended,  that  the  constitution  of  the  Uniled  States  and  the 
acts  of  Congress  made  in  parsnance  thereof  had  Ttrtaally  repealed 
this  act,  and  that  this  ofience,  if  any  had  been  committed,  belonged 
ezclusively  to  the  Conru  of  the  United  States.  Both  theee  Qlgee. 
tions  were  overruled  i  the  first  on  the  ground,  that  the  State  of 
South  Carolina  in  the  year  1783,  when  this  act  was  passed,  being 
a  sovereign  and  independent  State,  there  was  nothing  to  circum- 
scribe her  powers  and  jurisdiction,  or  to  limit  her  authority  to  pass 
the  law  in  question,  which  was  then  soon  after  the  revolutiooaiy 
war,  justified  by  the  wisest  and  soundest  policy,  in  order  to  prevent 
the  introduction  and  circulation  of  base  and  false  metal,  under  the 
appearance  and  similitude  of  foreign  coins,  which,  at  thai  pefwd, 
abounded  in  the  State.  2.  On  the  ground  that  CcMigress  beiii^  a 
delegated  body,  from  the  difierent  States,  possessed  no  original  ja- 
risdiction.  Every  power  that  body  possessed  was  derived  from  the 
States,  and  nothing  was  within  its  authority,  but  what  waa 
ly  given  by  the  constitution  that  gave  it  being.  That  this 
tion  might  well  be  compared  to  a  special  letter  of  attorney  from 
principals  to  agents,  to  do  and  perform  certain  specified  acts,  beyond 
which  their  powers  were  at  an  end.  That  these  principals  being 
conceded,  and  indeed  they  could  not  be  denied,  there  waa  doc  any 
thing  in  the  constitution,  which  went  directly  or  indirectly  to  lepesl 
the  act  in  question,  or  to  prevent  the  State  of  South  Carolina  from 
punishing  the  offence  Df  passing  counterfeit  nooney,  stated  in  the  sa> 
cond  count  in  the  indictment. 

The  case  then  went  to  the  jury,  and  they  found  the  prisoner 
guilty  under  the  second  count  in  the  indictment,  **  of  paasing  the 
dollar  knowing  it  to  be  a  counterfeit."  The  foregoing  is  a  oooeiBe 
history  of  the  case  as  it  passed  on  the  trial.  From  this  veidic^  the 
counsel,  for  the  prisoner  appealed,  on  a  number  of  grounds. 

As  to  the  first  ground  I  remain  of  the  same  opioioo  as  at  the  trial* 
I  cannot  concede  that  the  power  of  punishing  this  ofience  is  takoa 
away  from  the  State  ;  and  even  doubt  whether  the  Courts  of  the 
United  States  have  so  much  as  a  concurrent  jurisdiction.  It  is 
true  the  consitution  of  the  United  Slates,  art.  ,  provides  for 
terfeiting  the  current  coin  of  the  United  States ;  but  by  the 
/•  current  coin,''  which  are  coupled  together  with  ^  securities^  in 
the  same  sentence,  is  clearly  to  be  understood  the  money  coined  at 
the  mint  of  the  United  States,  and  which  is  very  emphatically  called 
the  current  coin  of  the  United  States.  It  was  to  guard  and  piolect 
these,  and  these  only,  from  being  falsified  and  debased,  that  this 
power  of  providing  a  puqisbment  (or  counterfeiting  waa  jprma  la 
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Coiigrora.  Not  a  senteoce  or  word  is  said  about  profidiog  a  poo*  C9m,C9mi, 
ishmeot  for  passing  coaoterfeit  foreign. cotnat  in  this  part  of  the  sec- 
tion. The  current  coins,  therein  mentioned,  must  be  taken  in  oon« 
tradistioction  to  the  Ibreign  coins  mentioned  in  the  preceding  sen* 
tence,  whose  valoe  was  only  to  be  regulated  by  Congreai ;  but  no* 
thing  is  said  about  counterfeiting  them,  or  about  providing  for  the 
punishment  of  passing  them,  knowing  them  to  be  counterfeit. 

If  this  construction  is  correct|  and  1  trust  it  will  be  found,  upon  a 
close  examination,  to  be  a  true  one,  then  it  will  result  as  a  noces* 
sary  consequence,  that  no  power  whatever  is  given  by  th0  coDstitu- 
tion  to  Congress  to  punish  for  counterfeiting  foreign  coins,  or  pas« 
sing  them,  knowing  them  to  be  counterfeit,  within  the  United  States* 
That  power  remains,  and  must  of  necessity  remain  with  the  indivi- 
dual States,  who  still  retain  all  their  original  powers  of  independent 
sovereignties,  not  specially  del^ated  to  Congress.  The  offence  of 
passing  counterfeit  foreign  coins,  is  an  evil  of  great  magnitude»  for 
millions  of  base  dollars'  might.be  brought  into  the  State  and  circo* 
lated,  and  if  the  State  had  not  the  power  of  punishing  the  ofiencet 
the  evil  must  go  unredressed.  This  offence  therefore  must  be  pan« 
isbed  by  the  State  laws,  or  go  off  with  impunity :  and  so  sensible 
was*  Congress  of  the  necessity  of  referring  this  offence  to  the  State 
Courts  throughout  the  Union,  that  in  their  act  of  1606,  when  pro- 
vidin^p  for  the  puniihment  of  passing  the  current  coin  of  the  United 
States,  knowing  it  to  be  counterfeit,  they  inserted  a  provision  that 
wheoever  it  should  happen  that  any  State  should  have  previously 
provided  by  law  for  this  ofience  of  passing  counterfeit  money,  it 
should  not  be  deprived  of  the  power  of  punishing  this  oflbace. 
And  that  nothing,  in  the  said  act  contamed,  should  be  so  construed 
as  to  deprive  the  State  Courts  of  jurisdiction  under  the  laws  of  the 
several  Stales.    2  Graydon  Digest,  95. 

Here,  then,  is  a  saving  and  a  reservation  of  the  right  of  the  State 
Courts  to  punish  this  offence  under  State  laws,  if  any  such  salvo  or 
reservation  was  necessary.  But  id  truth,  this  right  was  never  given 
up  by  the  States.  So  that  this  retrocession,  if  I  may  be  allowed 
the  expression,  on  the  part  of  Congress,  was  an.  unnecessary  act. 
It  serves  however  to  shew  how  very  doubtful  that  body  was,  as  to 
its  exclusive  power  and  jurisdiction  over  this  offence. 

As  to  the  second  general  ground,  taken  on  the  argument  in  the 
Court  of  Appeab,  with  respect  to  the  constnictive  surrender  of  this 
right  or  power  to  the  United  States;  the  advocates  for  exclusive 
jurisdiction  on  the  part  of  the  United  States,  foreseeing  that  there 
was  no  express  cession  of  this  rijght  in  the  constitution,  have  re- 
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^^mS"^  sorted  to  eoDfltruction,  and  hare  oontended,  tlntf  the  power  of  pan- 
s^^s^^^  ishing  this  ofieoce  it  iBdplied  io  tho  terms  of  the  cooetitaiiod.    I 
Stale      ^Bvo  already  observed  that  CoDgreaa  bad  no  orl^nal  jiuwliclioo, 
J,   ^' '    ,  ^od  poa^esaea  now  nooa  but  wbat  is  given  to  it  bj  the  8tateik 

The  twelfth  article  of  the  araendmenta  declarea,  *^  thai  all  pow« 
era  not  delegated  to  the  United  States  by  the  oonatitatiooy  nor  pro- 
hibited by  it  to  the  States,  are  reserved  to  the  States  reapectiveiy  or 
to  the  people."  Here,  then,  is  an  express  reservation  of  all  pow- 
ers not  expressly  giveo,  which  io  my  opinion  cats  off  forever  all 
oonstouctive  or  implied  powers.  And,  indeed,  it  ia  a  priodple 
which  governs  all  corporate  bodies,  that  nothing  shall  ever  be  pre- 
earned  to  be  within  their  jurisdiction,  btl  what  is  expressly  gsrea. 

The  conclasion  I  draw  from  all  the  foregoing  premiaes  under  thia 
head  is,  that  aa  the  eonstftation  has  not  expressly  given  to  Ceogreee 
the  power  of  punishing  the  passing  of  foreign  coins,  knowing  then 
to  be  counteifeit,  that  body  has  no  coostnictivo  or  implied  power  to 
do  so ;  wyd  that  as  South  Carolina,  being  a  sovereign  and  indepso- 
dent  State,  hod  a  rigbt  and  power  to  pvnish  this  offence  and  to  pass 
any  law  for  that  pui^ose ;  and^  by  paaaiog  the  act  under  eonside- 
ratfOD,  has  done  eo  f  there  is  nothing  in  the  constitution  0f  the  Uai* 
ted  Shatsa  which  repeals  it.  FiaraDy,  thai  the  act  as  to  thm  paftiG» 
lac  ofieoce  remains  in  full  force  and  operation* 

3.  As  to  the  admission  of  the  eoniiag  iifstnnnente»  and  aoalnrialf 
found  in  prieooer's  possession,  to  prove  Ibe  tcimter^  or  knovHedjge 
of  the  counterfeit,  or  baseness  of  the  motal,  I  have  nothing  to  add 
to  the  opinion  I  delivered  to  the  jury  on  the  trial,  and  wiridi  m 
mentioned  io  a  former  part  of  tbie  opinion,  farther  than  that  a  ssa* 
jority  of  the  jadgea  of  this  State  concurred  with  me  in  opioioa,  aft 
Cokinibia,  on  this  point,  io  the  case  of  Od^J,  who  wma  tried  al' 
Pendleton,  October,  1815.  On  att  the  grouodn,  i  am  against  the 
motion  in  arrest  of  judgment,  and  also  against  the  motion  for  a  new 
trial. 

NoTT,  J.,  dissented.  AJl  the  groonds  tahen  in  arrest  of  judg- 
ment, in  this  case,  n»y  be  reduced  to  two :  1.  Whetber  under  thai 
section  of  the  ceostitutkm  of  the  United  Stmss,  wlneh  given  In 
Congress  the  power  *<  le>  coin  money,  to  regulate  the  value  theieoir 
and  of  foreign  coin,  and  to  provide  for  the  punishment  of  eouaiat- 
feitaog  the  securities  and  current  coin  of  the '  United  Statei,  art.  1, 
federal  constitution,  sec.  8,"  is  also  given  the  power  to  proTide  ftr 
the  puiushment  of  passing  any  of  the  current  ooia  thereof,  knour- 
ing  k  to  be  counterfeit.  2.  If  it  is,  whether  the  Stnten  kf  dekgU" 
ting  such  power  t6  Congress,  have  conetruotively  panad  witk  nl 
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the  powers  which  they  had  before  over  Uie  subject,  aod  vested  ii  Cmt,Cmmi^ 

exclusively  in  the  general  government. 


Before  I  proceed  to  a  particular  examination  of  those  questions,  ^^^^ 
I  would  preooise  that  the  United  States  must  be  held  to  possess  all  ▼• 
the  attributes  of  sovereignty  in  the  most  ample  degree,  over  all  mat. 
ters  expressly  delegated  lo  them  by  the  constitution,  as  well  as  over 
all  such  as  are  necessary  to  carry  those  so  delegated  into  efiect ; 
and  among  those  the  power  to  carry  their  own  laws  into  operation 
by  providing  proper  punishment  for  them,  is  one.  That  oaooot  be 
considered  a  sovereign  independent  State  which  depends  on  another 
to  carry  its  laws  into  execution.  A  want  of  this  power  was  the 
great  objection  to  the  old  confederation,  and  to  remedy  the  evil  was 
a  great  object  of  the  new  one.  This  wopld  he  very  badly  effected 
by  merely  granting  such  power  to  the  general  government,  and 
leaving  the  individual  States  the  power  to  arrest  it,  by  interposing 
their  own  laws.  The  constitution,  in  my  opinion',  admits  of  no 
such  construction.  The  judicial  power  of  the  United  States,  is 
not  only  constructively,  but  explressly  made  commensurate  with  the 
legislative.  It  is  made  to  extend  '*to  all  cases  arising  under  the  j^^^  ^sl 
laws  of  the  United  States."  The  words  are,  <<  The  judicial  power 
of  the  United  States  shall  extend  to  all  cases  in  law  and  equity, 
arising  under  this  coostitution,  the  laws  of  the  United  States,  and 
treaties  made,  or  which  shall  be  made  under  their  authority.'*  This 
is'  a  case  '*  arising  under  a  law  of  the  United  States,''  for  by  the 
act  of  Congress,  it  is  made  highly  penal  to  counterfeit  the  current 
coio  of  the  United  States,  or  to  pass  it,  knowing  it  to  be  counterfeit. 
Unless,  therefore,  that  act  of  Congress  is  iinconstitutional,  this  ie 
one  of  the  cases  expressly  and  exclusively  delegated  to  the  courts 
of  the  United  States,  for  if  their- power  extends  to  all  the  cases  tiS 
this  desCriptioni  there  can  be  none  to  which  it  does  not  extend* 

It  JB  no  answer  to  say  it  is  a  case  also  arising  under  a  law  of  the 
St(tte,  for  the  constitution  expressly  declares,  that  <<  this  6onstit«u 
tioQyatid  the  laws  of  the  United  States,  which  shall  be^madsiiD  Art.6w  ^ 
pursuance  thereof^  shall  be  the  supreme  law  of  the  land,  and  the 
judges  in  every  State  shall  be  bound  thereby,  any  thing  in  the  coa- 
8titution»  or  laws  of  any  State,  to  the  contrary  notwithstanding." 
Any  act  of  a  State,  tbere&re,  repugnant  to  a  constitutional  act  of 
Congress  immediately  beccvnes  a  dead  letter.  This  construction 
mny  also  be  inferred  from  the  uature  of  the  other  cases  enumerated 
in  the  same  section  of  the  constitution,  "  all  cases  affecting  ambas*  Art.3,$s. 
pstdors,  other,  public  ministers,  and  consuls,  and  all  oases  of  admi* 
riUty  imd  maritime  jurisdictiou,"    I  believe  it  is  not  pretended  that 
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^^QuT^'  ^^^  jurltdiction  of  the  State  courts  eitends  to  eases  of  this  de« 
scription  ;  yet  the  same  coDStruction  that  woald  extend  it  to  «* 


arising  under  a  law  of  the  United  States,*'  would  embaace  those 
also. 

This  construction  is  further  strengthened  by  a  view  of  the  class 
of  cases  which  immediatelj  follows  in  the  same  section  of  the  coo* 
stitution,  <*  to  controversies  to  which  the  United  Sutes  shaU  be  a 
party ;  to  controversies  between  two  or  more  States ;  between  citi. 
sens  of  difierent  States/'  dbc.  In  these  cases,  and  those  connected 
with  them,  the  word  "  all,"  is  dropped ;  thereby  leaving  to  the 
State  courts  jurisdiction  concurrent  with  the  courts  of  the  United 
States.  If,  then,  this  is  one  of  the  cases  over  which  the  general 
government  has  exclusive  jurisdictioUy  the  State  law  becomes  in- 
operative ;  for*a  State  cannot  give  to  itself  jurisdiction  by  legtsla* 
ting  on  a  subject  exclusively  assigned  to  the  United  States. 

This  brings  us  to  the  inquiry,  whether  the  act  of  Congress,  pro. 
viding  for  the  punishment  of  passing  counterfeit  money,  knowing 
it  to  be  counterfeit,  is  constitutional ;  the  consideration  of  which 
will  be  involved  in  the  question  first  above  made  in  arrest  of  jiidg. 
ment. 

That  Congress  have  power  to  coin  money,  to  regulate  the  Talue 
thereof,  and  of  foreign  coin,  and  to  provide  for  the  panishmeot  of 
counterfeiting  it,  is  admitted.  It  is  also  admitted,  that  they  have 
the  power  to  make  all  laws  which  shall  be  necessary  for  carrying 
into  execution  the  foregoing  powers.  Is  it  necessary,  then,  to 
enable  Congress  to  carry  into  execution  the  power  to  coin  money, 
to  regulate  the  value  thereof,  and  to  provide  for  the  panishment 
of  counterfeiting  it,  that  they  should  have  power  to  punish  fi>r 
passing  it,  knowing  it  to  be  counterfeit?  If  it  is,  then  that  power 
is  expressly  delegated  to  them.  Or,  to  put  the  question  in  another 
foirm,  is  it  necessary  to  protect  the  current  coin  of  the  United 
States,  by  imposing  penalties  on  those  who  shall  pass  it,  knowing  it 
to  be  oounterfeit  t  If  it  is,  then  to  afibrd  it  that  protection*  is  one 
of  the  powers  expressly  delegated  to  the  general  government.  In* 
deed,  to  use  the  words  of  an  eminent  commentator  on  the  consliln* 
tioo,  (1  Fed.  200,)  **  Had  that  instrument  been  silent  on  this  head, 
there  can  be  no  doubt  that  all  the  particular  powers  woald  have  re* 
suited  to  the  general  government,  by  unavoidable  implication.  No 
asiom  is  more  clearly  established  in  law,  or  in  reason,  than  that 
whenever  the  end  in  required,  the  means  are  authorised  ;  whenever 
general  power  to  do  a  thing  is  given,  every  neeeasary  power  to  do 
it  is  included ;  and  that  such  protection  is  necessary  to  the  oimnt 
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coin  of  the  United  States*  do  farther  proof  can  be  required,  than  Om-Cswi, 
that  Coogreesy  and  all  the  States  in  the  UnioDt  as  long  as  they  had 


pow»r  over  the  subject,  have  furnished  it.  To  have  given  to  Con-  g^^^ 
gress  the  power  to  punish  counterfeiters  of  the  coin,  while  those  ^_J' 
who  circulated  it  were  to  go  unpunished,  would  have  furnished  it 
but  little  security ;  and  to  have  lefl  this  important  power  to  the 
courtesy  of  the  States,  would  iiave  been  sliding  back  into  the  same 
situation  whieh  we  were  in  under  the  old  confederacy,  and  defeat- 
ing the  pHncipal  object  for  which  the  new  one  was  formed. 

Being  of  opinion,  therefore,  that  Congress  have  not  only  the 
power  of  punishing  for  counterfeiting  the  coin  of  the  United  States, 
but  also  for  passing  it,  knowing  it  to  be  counterfeit,  it  only  remains 
to  examine  the  second  question,  to  wit :  whether  the  States,  by  da- 
legating  such  power  to  Congress,  have  parted  with  all  power  over 
the  subject  themselves. 

It  is  a  matter  of  no  small  difficulty,  to  mark  out  with  precision, 
the  line  of  jurisdiction  between  the  United  States  and  the  individual 
States,  and  perhaps  we  shall  not  meet  with  a  more  correct  view  of 
the  subject,  than  is  taken  by  the  same  eminent  writer  before  quoted. 
He  reduces  the  exclusive  delegation  of  power  to  the  United  States, 
or  the  alienation  of  State  sovereignty,  to  three  cases :  1.  Where 
the  constitution  in  express  terms  grants  exclusive  authority  to  the 
Union :    3.  Where  it  grants  in  one  instance  an  authority  to  the 
Union,  and  in  another  prohibits  the  States  from  exercising  like  au* 
thority :  and  8.  Where  it  grants  an  authority  to  the  Union,  to  which 
a  similar  authority  in  the  States  would  be  absolutely  and  totally  coo* 
tradictory  and  repugnant.     Under  this  last  case,  he  instances  that 
clause,  which  declares  that  Congress  shall  have  the  power  **  to  es- 
tablish an  uniform  rule  of  naturalization  throughout  the  United 
States.''    This,  observes  the  writer,  must  necessarily  be  exclusive, 
because  if  each  State  had  the  power  to  prescribe  a  distinct  rule, 
there  could  be  no  uniformity.    Now  if  the  United  States  have  the 
power  to  ^'  regulate  the  value  of  money  and  of  foreign  coin,  and  to 
provide  for  the  punishment  of  counterfeiting  the  current  coin  of  the 
\3  nited  States,  they  must  have  the  exclusive  jurisdiction ;  other* 
wise,  two  governments  equally  sovereign  and  independent,  would 
have  jurisdiction  over  the  same  subject ;  and  the  value  of  the  coin, 
and  the  punishment  for  counterfeiting,  might  be  different  in  every 
State.     The  exercise  of  such  authority  by  the  States,  would  be 
««  absolutely  and  totally,  contradictory  and  repugnant"  to  the  exer* 
else  of  it  by  the  United  States.    Indeed,  concurrent  jurisdiction  In 
criminal  cases,  between  independent  governments,  is  incompatible 
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^£S^  with  iOfeMigoqr;  and  the  Uaited  States  and  the  iadiviJaal  States 
are  aa  aofere^go,  aod  independent  of  each  other,  in  all  caaea  of  a 
erimioal  natore  within  their  respective  jonadictioos,  aa  the  Stales 
themselres  are. 

We  need  only  look  to  the  conaeqoencea  of  a  contrary  doctrine, 
to  be  convinced  of  this  troth.  The  United  Statea  poniah  the  eooa. 
terMting,  or  passing  of  counterfeit  money,  with  fine  and  imprisoo- 
ment;  the  State  of  Sooth  Carolina  punishes  the  aame  ofience  with 
death.  If  a  man,  put  on  hia  trial  for  such  an  offence,  should  plead 
in  bar  a  conviction  or  acquittal,  in  a  court  of  the  United  States, 
would  such  a  plea  be  sustained  by  our  courts  ?  Or,  let  the  ponish- 
nent  be  reversed,  and  would  such  a  plea  be  sustained  in  a  coort  of 
the  United  States?  It  is  impossible  not  to  see,  that  it  would  not, 
and  ought  not.  Neither  the  courts  of  the  United  States,  nor  of  the 
individual  States,  will  hold  an  acquittal  or  conviction  by  one,  a  bar 
to  a  trial  by  the  other.  Each  must,  and  will  insist  upon  the  right 
of  enforcing  ils  own  penal  laws,  apd  ita  jurisdiction  cannot  bs 
usurped  by  the  other.  The  right  to  punish,  says  an  eminent  writer, 
^  arises  from  the  right  of  self  defence.**  A  State  commonly  pon« 
ishes  ofiences  against  its  own  laws,  and  an  offence  against  the  lavs 
of  the  United  States,  is  no  offence  against  the  laws,  or  againat  **  the 
peace  and  dignity"  of  the  State  of  South  Carolina.  One,  there- 
fore, most  have  the  whole  jorisdictiont  or  a  person  may  be  twice 
punished  for  the  same  act ;  first  fined  and  imprisoned  by  the  conrtf 
of  the  United  States',  and  then  hanged  by  the  State,  which  ia  net 
only  contrary  to  the  express  letter  of  the  constitution,  but  eootrary 
lo  the  eternal  and  unerring  principles  of  justice. 

The  case  put  of  concurrent  jurisdiction  of  courta  in  the 
StatOf  is  not  analogous.  There  the  ofience  is  againat  the 
laws,  and  against  the  aame  aovereignty  \  the  crinne  and  pnnishment 
are  the  same,  and  the  law  is  satisfied  with  a  trial  in  either  tribunal 
having  jurisdiction. 

The  rule  then  must  be  a  correct  one,  that  where  any  power  k  de> 
legated  to  the  United  States,  and  the  ezerdse  of  auch  pow^  by  aa 
ifidividual  State  is  incompatible  with  such  ddegatioo,  it  moat  ezcia- 
aively  belong  to  the  general  government.  The  advocates  for  a  coo* 
cunent  jurisdiction  derive  no  support  from  the  amendnMat  of  the 
eonstitution  which  baa  been  relied  on.  It  does  not  say  that  the 
powers  not  expressly  delegated^  dec,  shall  be  reaerved  ;  but  that 
the  enumeration  of  certain  rigfata  shall  not  be  construed  to  deny  or 
disparage  others  retained  by  the  people ;  and  whether  Ivy 
or  nsosssaiy  implication,  the  effect  ia  the  same. 
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It  it  further  argued  that  proUbitiog  the  Statoe  from  maUag  aiy  Cm.Cmm, 
thing  but  gold  and  silver  a  tender  in  the  payment'of  dehta,  oeqesea- 
rily  implies  a  power  in  them  to  make  tboee  io.  In  aDswer  to  which, 
after  what  faae  been  already  said,  I  will  only  observe  that  I  am  not 
disposed  to  admit  such  an  inference.  Admit  il,  however,  to  be  cor* 
rect,  it  only  proves  that  a  Slate  may  make  oertaia  foreign  coina 
current  witbid  their  respective  jurisdietbns,  which  are  not  made  .so 
by  Congress.  B^it  that  introduces  no  conflict  of  jurisdtctioo.  For 
the  power  of  Congress  to  punish  extends  odly  to  the  current  coin 
of  the  United  States.  Until,  therefore.  Congress  have  made  a  for- 
eign coin  current  in  the  United  States,  they  cannot  punish  for  coun- 
terfeiting it.  But  that  was  not  the  grotind  on  which  this  case  was 
decided  in  the  court  below,  neither  has  it  been  made  a  ground  of 
argument  here.  It  is  not  contended  on  the  part  of  the  State  that 
the  money  passed  by  the  prisoner  was  not  the  current  coin  of  the 
United  States. 

I  cannot  feel  the  force  of  the  distinction  taken  between  the  com 
made  in  the  United  States,  and  the  foreign  coin  made  current  here. 
The  words  of  the  constitution  are,  *'  current  coin,"  which  I  under- 
stand to  mean  as  well  foreign  coin  made  current  by  act  of  Congress, 
as  coin  made  at  the  mint  of  the  United  States.  The  conclusion,* 
therefore,  that  I  have  come  to  is,  that  the  power  of  punishing  the- 
counterfeiting  of  foreign  coin  made  current  in  the  United  States  by 
act  of  Congress,  or  passing  the  same,  knowing  it  to  be  counterfeit, 
belongs  exclusively  to  the  general  government,  and  the  trial  of  per- 
sons for  those  offences,  belongs  exclusively  to  the  Courts  of  the 
United  States.  The  administration  of  criminal  justice  is  not  a 
privilege  which  we  ought  to  be  anxious  to  retain,  though  a  painful 
duty  which  we  are  sometimes  bound  to  perform. 

I  am  of  opinion,  the  judgment  ought  to  be  arrested  for  want  of 
jurisdiction.  But  as  a  majority  of  the  court  differ  from  me  on  this 
point,  it  becomes  necessary  to  give  an  opinion  also  on  the  ground 
of  a  new  trial.  The  first  ground  is,  that  as  our  act  makes  it  a  die. 
tinct  capital  crime  to  keep  implements  for  counterfefting  money  in 
one's  possession,  such  evidence  ought  not  to  have  been  admitted  in 
the  court  below  on  an  indictment  for  merely  passing  counterfeit 
money.  Having  given  an  opinion  on  this  point  in  another  case,  I 
do  not  feel  under  any  necessity  to  ^  fully  into  the  reasons  for  the 
opinion  I  now  give.  I  take  the  rule  of  law  to  bo,  that  one  distinct 
offence  shall  not  be  given  in  evidence  to  convict  a  person  of  ano- 
ther,  unless  the  proof  of  one  goes  directly  to  prove  the  o^her. 
Thus,  for  instance,  proof  that  the  defendant  made  the  identical  del- 
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G0*.CMiri,  lar  io  qaettioo,  might  hmbeeo  proper,  because  it  i^oald  have  pro- 
▼ed  uneqairocally,  that  he  knew  it  to  be  counterfeit.  But  proYing 
that  be  had  implements  for  coioing  in  his  possession,  did  not  prove 
that  he  knew  this  dollar  to  be  counterfeit,  any  more  than  proving 
that  a  man  stole  a  horse,  for  which  he  was  not  indicted,  woald  be 
proof  that  he  stole  ano^er  &r  which  he  was  indicted:  Unless,  in- 
deed, there  was  some  proof,  by  comparison  or  otherwise,  that  these 
wero  the  moulds  in  which  the  dollar  passed  by  the  defendant  was 
cast.  Rex  ▼.  Ball,  1  Gamp.  324.  I  am  in  favor  of  the  motion  in 
arrest  of  Judgment,  as  well  as  for  a  new  trial. 
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ABATEMENT. 

• 

].  A  foreign  attachmeot  was  served  on  a  garnishee,  who  returned  that  he 
had  in  possession  certain  effects  of  the  absent  debtor,  bat  before  judg- 
ment was  obtained  against  the  defendant  he  died  ;  on  which  the  Dis- 
trict Court  decided  that  the  snit  abated.  The  Appeal  Court  sustained 
the  decision  of  the  court  below ;  Bbivabd,  J.,  viewing  the  remedy 
provided  by  the  attachment  act,  in  the  light  of  a  personal  action,  and 
the  attachment  as  a  method  by  which  the  appearance  of  the  party  is  to 
be  enforced.     Crocker  4*  Hiehhom  v.  RadcUffe.  28 

3,  The  surviving  obNgor  in  a  joint  bond,  was  out  of  the  State.  A  plea  in 
abatement  to  an  action  against  the  admiuistrator  of  the  deceased  obli. 
gor,  held  good  on  demurrer.    Boykin  v.  WaUon.  260 

See  Flbas  and  Puading,  I. 

ACTION  FOR  MONEYS  HAD  AND  RECEIVED. 

In  the  action  for  money  had  and  received,  the  plaintiff  cannot  be  permit* 
ted  to  turn  the  generality  of  the  count  into  a  surprise  upon  the  de- 
fendant, by  resorting  to  another  of  which  he  cannot  be  apprised  by 
the  declaration.  But  the  plaintiff  may  have  leave  to  amend  hi« 
declaration,  by  adding  a  special  count,  on  payment  of  costs.  JVa- 
sisr  V.  SamderM.  18 

ACTION  ON  THE  CASE. 

1.  In  a  special  action  on  the  case,  interest  cannot  be  allowed,  and  where 

given  improperly,  a  new  trial  will  be  granted,  unless  the  plaintiff 
reieaae  the  interest.    Holmes  v.  Miuroon.  209 

2.  Ttt  call  a  woman  a  whore,  is  not  actionable.    If  (he  deckuration  does 
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not  coDtain  any  cause  of  action,  the  proper  way  to  take  advantage  of 
itt  18  to  demur*  But  where  a  nonsuit  had  been  brdefed*  the  couit  re« 
fused  to  set  it  aside,  on  grounds  of  conveaience,  as  it  was  clear  that 
the  plaintiff  could  not  recover.     Boyd  and  Wife  ▼.  Brent.  241 

8*  No  action  lies  against  a  person  for  receiving  and  assisting  a  debtor,  who 
bad  .been  taken  under  a  ca.  «a«,  and  escaped.  Seeham  v.  Darwm.  S8S 

4.  The  civil  action  for  enticing  a  slave  from  his  master's  service,  u  not 

merged  in  the  felony ;  it  is  not  proper  that  felony  should  be  tried  in  a 
collateral  way.  The  reason  why  the  private  remedy  in  Eogkod, 
merges  in  the  punishment  of  the  crime,  depends  on  the  doctrine  of  for- 
feiture, and  does  not  apply  here.     RobinMon  ▼•  Culp»  803 

5.  An  infant  may  disavow,  in  various  ways,  bis  intention  of  carrying  into 

effect  1^  contract  made  during  infancy.  He  may  enter  up6n  lands  sold 
or  conveyed  by  him  when  under  age.  He  may,  when  he  oeoMs  of 
age,  convey  the  same  lands  to  another.  He  may  leave  the  service  of 
one  to  whom  he  was  bound,  and  enter  into  the  service  of  another. 
M'Gm  y.  Woodward.  401 

ADMINISTRATION  BOND. 

In  an  action  of  debt  on  an  administration  bond,  the  defendant  pleaded  a 
variance  between  the  bond  taken  and  that  prescribed  by  A.  A.  17M ; 
but  the  presiding  judge  decided  in  favor  of  the  plaintiff,  holding  thai 
the  bond  was  sufficient  to  maintain  the  action,  notwithstanding  the  va< 
nance.  Nott  and  Smith,  Js.,  were  of  opinion,  that  the  variance 
was  fatal  to  the  bond,  as  the  administrator,  though  he  might  comply 
with  the  conditions,  could  not  plead  a  performance  of  his  duty  under 
the  statute.  Bbsvard  and  Colcock,  Js.,  were  of  a  different  opinioii, 
and  thought  the  bond  good  on  common  law  principles,  not  being  un. 
lawful,  or  agamst  State  policy.    Ordinary  v.  Blanehard.  196 

AGREEMENT. 

1.  A  subsequent  parol  agreement  is  good  to  alter  the  time  for  execntiDg  a 

written  agreement,  where  it  does  not  contradict  or  vary  the  terms  of 
the  original  written  contract.    S6lomon$  4*  Co.  v.  Jonee  and  Jones.  54 

2.  When  there  is  no  fraud,  or  undue  advantage,  taken  of  a  man  of  week 

mind,  he  must  be  bound  by  his  contracts.    If  he  is  unable  to  take  care 

of  himself,  his  friends  should  have  a  committee  appointed;  but  imtil 

such  appointment,  his  contracts  bind,  where  there  is  no  fraud.    Dodds 

,  V.  WUmm.  889 

3.  A  bill  of  sale  delivered  to  a  stranger,  for  the  use  of  a  third  person,  is  a 

valid  transfer  frona  the  date  of  the  delivery,  if  the  vendee  coossnts. 
If  the  vendee  does  not  accept  it,  the  property  shall  be  divested,  bm  if 
he  does  accept  it,  it  shall  have  relation  back  to  the  tioae  of  the  dsfivefj* 
Prtmev.  Fates.  M§ 

ALIENS. 

1.  Henry  Osborn,  by  birth  a  British  subject,  became  a  citizen  of  the  Uni- 
ted States  in  1769,.  and  died,  intestate,  io  1805,  leaving  no  UMied, 
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citiseDt  of  this  country,  but  left  two  brothers  in  Ireland.  Held,  tbstt 
ss  the  two  brothers  were  aliens  at  the  death  of  Henry  Osboro,  they 
were  incapable  of  taking  by  descent.     Trezeoant  v.  Osbom.  20 

3.  The  plainltff  claimed  by  a  deed  from  defendant  to  W.  G.     Defendant 

then  proVed  by  the  declaration  of  W.  G.,  that  he  was,  at  the  time  of 
the  conveyance,  an  alien  ;  on  which  the  plaintiff  was  nonsuited.  Non* 
suit  set  aside.     Grove$  v.  Gordon.  245 

See  Tbbsfass  to  try  Title,  1. 
APPRENTICE.    See  Iivtanct,  1. 

ASSUMPSIT. 

1.  Where  there  has  been  any  fraud  in  the  contract,  the  plaintiff,  in  an  ae- 
tion  of  ojftiflipnt,  may  recover  upon  an  express,  and  also  upon  an 
implied,  warranty ;  but  the  declaration  must  contain  a  count,  stating 
the  warranty,  and  the  breach  of  it.  with  an  express  allegation,  that  the 
defendant  knowingly  sold,  dec.     Homlan  v.  dritberU  68 

%  But  where  both  parties  may  be  presumed  to  be  ignorant  of  the  unsound- 
ness or  defect,  which  is  aflerwards  insisted  on,  to  disannul  the  con- 
tract, or  for  a  reduction  of  the  original  pricot  the  declaration  need  not 
state  a  tcienter^  but  only,  that,  under  the  circumstances,  the  defendant 
thereby  warranted,  dec.  16. 

8.  The  law  countenances  the  assignment  of  such  chom  in  action  as  bonds 
and  notes,  negotiable,  but  jiot  such  unliquidated  demands  as  open  book 
debts ;  and  such  an  assignment  only  operates  as  ap  authority  or  power 
of  attorney,  to  receive  the  money  for  his  principal,  and  a  receipt  from 
the  creditor  will  discharge  the  debtor,  even  aAer  notice  of  assignment. 
Brotofi  4*  ^0.  V.  Rtet.  101 

4.  Where  a  vendor,  at  the  time  of  sale,  gave  notice  that  the  slave  was  not 

sound,  and  the  i^ppearanco  of  th^  slave  indicated  the  want  of  health ; 
although  there  was  no  proof  of  notice  to  the  purchaser  himself,  and  a 
fair  price  was  paid,  and  she  died  of  a  disease  with  which  she  was  then 
affected  :  Held  by  the  court,  (Colcock,  J.,  dissenting,)  that  the  pur- 
chaser could  not  recover  against  the  vendor,  for  unsoundness.  Lime* 
"home  V.  Gray.  281 

5.  S,  de  B.,  employed  by  the  captain  of  a  ship  to  build  a  boat,  completed 

and  delivered  the  same  to  him,  and  charged  the  price  in  their  account 
to  the  ship.  The  owners  of  the  vessel  lived  in  Charleston,  when  the 
contract  was  made  by  the  master.  Held,  that  the  builder  might  re- 
cover against  the  master,  or  owner.    Stacker  4*  Bvnce  v.  CorleU.  286 

6.  In  an  action  for  overseer^s  wages,  the  declaration  contained  two  counts, 

tmiebUatus  assumpsUf  for  work  and  labor,  and  quanium  mentitf  fi>r 
work  and  labor ;  the  defendant  pleaded  that  there  was  a  special  agree- 
ment, and  alleged  that  the  plaintiff  had  not  performed  it  on  his  part ; 
and  concluded  to  the  contrary.  The  plaintiff  joined  issue  on  this  plea. 
On  the  trial  a  special  agreement  was  proved ;  a  verdict  for  plaintiff, 
$160.    On  motion  for  a  new  trial,  or  leave  to  enter  a  nonsuiti— Held, 
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that  the  plea  put  the  apecial  agreement  in  issue,  and  cored  die  defeet 
oif  the  declaration.     StoU  v.  Ryan,  *  238 

7.  In  1792,  the  defendant  bought  of  the  plaintiff  a  farm  near  ChariesUm, 

for  £603.  The  land  had  been  mortgaged  to  the  loan  office,  aod  the 
sum  of  $223  was,  at  the  time  of  the  contract,  due  on  said  mortgage. 
Defendant  paid  £380,  in  money,  and  gave  for  the  residue,  the  follow, 
ing  acknowledgment :  **  I  promise  to  pay  Col.  Posteli,  what  he  owes  to. 
.  the  loan  office,  f^r  paper  medium,  borrowed  on  the  mortgage  of  a  plan- 
tation on  Charleston  Neck,  called  Paradise,  this  day  bought  by  me ; 
the  sum  supposed  to  be  about  228  pounds."  Signed,  D.  R«  The 
plaintiff  afterwards,  without  suit  being  brought,  Yoluntlanly  paid  off 
the  loan  office  bond,  from  an  apprehension  that  he  would,  eveutoally, 
be  compelled  to  do  so  ;  and  then  brought  this  action  to  recover  what 
he  had  so  paid.  Held,  that  be  could  not  recover.  PosteU  v.  Raa^ 
say.  881 

8.  The  plaintiff,  since  the  cause  of  action  accrued,  had  taken  the  benefit 

of  the  insolvent  debtor's  act ;  but  his  creditors  had  never  aco^ted 
an  assignment,  nor,  in  fact,  was  any  assignment  made.  Held,  that 
he  was  competent  to  maintain  the  action.     Tunno  v.  Edwards.     610 

9.  An  action  will  not  lie  against  an  administrator  de  bonis  non,  for  a  debt 

contracted  by  the  administrator.    M^Beth  v.  Smith,  511 

10.  The  charges  in  a  physician's  bill  must  be  specific,  not  loose  and  gene« 

ral.     Hughes  v.  Hampton.  544 

11.  After  the  rescisioo  of  a  contract,  assumpsit  for  money  had  and  received 

will  lie  to  recover  the  price.    Martin  v.  Hounll,  547 

See  lN8UBA2toB,and  Aobbbmbnt. 

ft 

ATTACHMENT. 

1*  A  foreign  attachment  was  served  on  a  garnishee,  who  returned  that  he 
had  in  possession  certain  effects  of  the  absent  debtor,  but  before  judg- 
ment was  obtained  against  the  defendant  he  died ;  on  which  the  Dis- 
trict Court  decided  that  the  suit  abated.  The  Appeal  Court  susCaioed 
the  decision  of  the  court  below ;  Breyabd,  J.,  viewing  the  remedj 
provided  by  the  attachment  act,  in  the  light  of  a  personal  actioa,  aod 
the  attachment  as  a  method  by  which  the  appearance  of  the  puty  u  to 
4>e  enforced.     Crocker  4*  Hichbom  v.  Raddiffe,  23 

2.  The  mere  lodgment  of  a  writ  of  attachment  in  the  hands  of  the  officer, 

whose  duty  it  is  to  serve  it,  creates  no  lien,  and  confers  no  right ;  bat 
the  attachment  first  levied  shall  be  preferred.  Ik* 

3.  Where  the  attachment  is  actually  served,  a  qualified  lien  is  created,  and 

binds  the  property  attached ;  but  the  lien  so  created,  instead  of  being 
regarded  as  an  absolute  vested  right  to  the  specific  property,  mnst  be 
considered  as  a  pledge  liable  to  answer  the  demand  of  the  plaintiff^ 
subject  to  conditions  and  contingencies.  A. 

4.  No  attachment  can  be  issued  by  a  justice  of  the  peace,  but  on  contract^ 

or  between  debtor  and  creditor.     White  v.  Meloy.  400 

5.  The  jurisdiction  of  magistrates,  in  cases  of  attachment,  under  the  coanty 

court  act,  and  act  of  assembly  of  1768,  is  legal.      The  circaii  court 
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act  do«8  not  repeal  every  port  of  the  county  coait  act ;  but  metely 
■ttch  parts  bb  are  repugnant  (o  that  act.    Braiy  t.  HiU.  499 

I- 

BASTARD  AND  BASTARDY. 

I 

Where  aD  act  requires  a  tbipg  to  be  done  in  a  particular  way,  that  way 
alone  must  be  pursued.  Therefore,  wbe^  an  act  required  that  the  fa* 
iher  of  a  bastard  child  should  be  compelled,  by  warrant,  to  enter  into 
a  recognizance  in  the  penal  sum  of  j660«  conditioned  for  the  amnuA 
pdymmt  of  jS5,  for  the  maintenance  of  the  chUd^  wUU  the  age  of 
twehe  pearMf  and  to  save  hamdess  the  parish  or  cowUy ;  and  the  bond 
taken  was  in  the  penalty  of  £Q0,  payable  by  twelve  annual  instalmenty 
of  £b  each — Held,  that  it  was  not  in  compliance  with  the  statute,  and 
void.  So  of  a  bond  given  to  the  coramisstooers  of  the  poor ;  for 
though  the  act  had  not  declared  to  whom  the  bond  should  be  given, 
yet  it  must  be  made  payable  to  the  State.  So  where  the  act  required 
the  bond  to  be  given  for  the  maintenance  of  the  child,  it  is  not  a  com- 
^  pliance  to  give  one  for  the  citizens  of  the  aforesaid  district ;  fSM*,  ia 
the  first  instance,  it  is  given  in  a  wrong  form ;  in  the  second,  to  the 
wrong  persons ;  in  the  third,  to  the  wrong  uses.  Nor  would  such  a 
bond  be  good  at  common  law,  ina^uch  as  the  obligor  was  compelled 
to  enter  into  it  under  color  of  legal  process,  and  for  purposes,  which  he 
was  not  morally  bound  to  perform.  Such  defects  in  a  bond  may  be 
well  taken  advantage  of  on  demurrer.  Commissioner  of  Poor  t. 
Gains.  896 

. 

BILLS  OF  EXCHANGE,  NOTES  AND  BONDS. 

• 

1.  Only  such  bonds  are  assignable  as  are  for  the  payment  of  money,  and 
not  such  as  may  bo  discharged  by  the  performance  of  some  other  act. 
Duncan  v.  Wilhanks.  10 

2e  An  indorser  is  only  provisionally  liable ;  for  the  indorsee  must  first  hiake 
his  demand  against  the  maker,  or  use  due  diligence  for  that  purpoaoi 
and  upon  default  of  payment,  givovreasonable  notice  to  the  indorser, 
to  bind  him.    KUpairick  v.  Heaton.  M 

de  Where  it  appeared  that  the  indorsee  had  received  part  payment  from 
the  maker  of  a  note,  and  had  not  applied  to  the  indorser  until  a  year 
after  the  note  became  due,  it  was  held  that  the  indorsee  was  not  enti- 
tled to  recover  on  the  indorsemenL  Ih^ 

4.  The  words,  **  jointly  and  severally,"  in  a  bond,  must  be  construed  die- 
tribotively,  so  as  to  apply  as  well  to  the  obligors,  as  to  their  heira ; 
**  we  bind  ourselves,''  makes  them  joint  obligors  ;  <*  we  bind  our  heirs,' 
executors,  and  administrators,"  binds  them  jointly ;  and  **  we  bind 
each  and  every  of  them,"  binds  them  severally.  MUeheU  v.  Danri^ 
CM.  14S 

1^.  Notice  is  necessary  to  the  indorser  of  a  note  made  in  the  country ;  and 
the  reputed  insolvency  of  the  drawer  will  not  do  away  the  necess^ 
of  notice  and  demand.  The  insolvency,  which  may  excuse  want  <Mf 
notice,  or  which  may  be  equivalent  to  notice,  must  be  such  an  abio» 

▼OLe  in.  74 
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lule  aod  potorious  insolyeDcy  as  leaves  no  doubt  of  the  fad.     [See 
Clark  V.  Mim^  2  vol.  185.]    KiddeU  v.  Ford.  178 

6.  Where  a  promissory  oote  is  payable  oo  demand^  the  coDsideration  is 
executed,  and  a  precedent  debt  is  created ;  and  in  such  caae  the  fafiDf  • 
ing  of  the  action  is  a  sufficient  request,  and  a  tender  of  the  mooey, 
after  aotion  brought,  would  be  too  late»     Woodward  ▼•  Drenmmm  189 

7*  Aad  on  such  fi  note,  where  the  plea  of  the  defendant  was,  that  be  did 
not  promise  within  four  years,  it  was  held  by  Bsbtard,  J.,  that  le- 
qoiring  proof  of  the  plaintiff,  that  such  deoaand  was  made  after  the 
promise,  was  travelling  out  of  the  issue.  Ik 

8.  Plaintiff  had  become  surety  for  defendant,  and  by  way  of  mdemnity 
took  his  note  of  hand ;  on  which  he  afterwards  comrneoced  suit,  bat 
before  be  had  paid  the  debt  for  which  he  had  thus  beooroe  boood. 
Held,  that  the  plaintiff  had  no  cause  of  action  until  he  had  soslained 
injury  by  his  soretyship ;  and  that  a  threatened  injury,  whieh  might 
never  take  place,  was  not,  of  itself,  sufficient  to  maintaio  saeh  an  ac- 
tion.     Woodhridge  v.  ScoU.  193 

0»  In  debt  en  bond,  the  defendant  set  up  a  discount  for  medical  eernoes 
rendered  fiom  year  to  year.  Qtiere.  Whether  the  defendant  ought  lo 
have  the  amount  of  his  medical  bill  allowed  to  him  as  a  payment, 
]pro  tofito,  from  time  to  time,  when  the  bilts  were  due;  or  whc^er  they 
are  to  be  treated  as  a  discount  only,  against  the  amount  of  principal 
and  interest  at  the  trial.     McDonald  v.  Ramsay.  879 

1(K  8.  gave  a  note  to  B.,  as  clerk  of  Abbeville  county  «oait,  for  the  use  of 
the  county :  the  county  became  indebted  to  S.  shortly  after,  to  a  greattf 
amount,  for  services  rendered  as  county  attorney.  The  judges  of  the 
county  court  having  control  of  the  county  funds,  ordered  the  deik  le 
liquidate  and  pay  his  account.  In  this  situation  matters  rested  abont 
twenty  years,  and  ten  years  after  the  abolition  of  the  eounty  coarti, 
without  a  demand  for  payment  being  made  on  either  side.  Held,  that 
the  lapse  of  time  since  the  notes  wore  given,  and  the  cieeamslanoas  of 
the  case,  afford  sufficient  evidence  of  payment,  independent  of  the 
statute  of  timitations.     Shaw  ade.  Bonne.  409 

11.  Whom  it  is  customary  to  pay  interest  on  open  accounts  after  (he  jeer 
expired,  and  the  debtor,  some  time  after  the  expiration  of  a  yenrtgnve 
his  oote  for  the  amount  due,  with  interest  from  the  expiiatioB  of  iIm 
year,  it  is  valid,  and  not  usurious.    Diduon  v«  Surgimr.  417 

12«  Mr.  H.  gave  a  note  to  Mr.  Simons,  the  plaintiff's  testator,  for  the 
of  9500,  for  the  accommodation  oif  Mr.  Edward  Rntledge,  which 
was  indorsed  by  Mr.  Simons,  for  the  purpose  of  raising  the  money  by 
discounting  it  in  bank.  After  several  renewals,  the  nolo  havinr  been 
discounted,  Mr.  Hort  paid  $800  towards  discharging  it,  aod  Mr.  8. 
paid  the  balance,  and  took  up  the  note.  In  an  aetion  bfought  by  tiie 
executors  of  S.,  to  recover  the  money  so  paid,  fiom  Hort,  as  so  omch 
money  paid  to  his  use,  the  defence  set  up  by  the  defendant  waSt  that 
the  note  tvas  given  jointly  by  himself  and  Mr.  S.,  for  the  acrommeda 
tion  of  Mr.  Rutledge,  and  that  he  ought  not  to  be  compelled  to  pay 
more  than  he  had  already  paid.  The  question  was,  whether  tfaie  was 
really  a  joint  transaction,  or  whether  it  was  a  contract  of  Ifr.  H.  only. 
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I 

Tbe  jury  haviog  found  a  verdict  for  pUnotiflr,  the  ooart  refuged  to  grant 
a  new  trial.    Simong  v.  Hart.  402 

18.  The  la^  of  twenty  years  raises  a  presumption  of  payment^  in  the  case 
of  a  judgment,  as  well  as  of  a  bond.  QwBre,  Whether  evidence  of 
a  plaiotiff 's  pooctuality,  and  of  defendant's  embarrassed  circumstanoeSt 
is  admissible,  to  raise  a  presumption  of  payment  within  twenty  years. 
Kennedy  t.  Denoon,  470 

14.  The  condition  of  a- ii£  ea«a<  bond  required  defendant  to  appear  at  the 
Court  of  Common  Pleas,  to  answer  to  a  bill  in  equity.  The  bond 
was  held  void,  and  the  plaintiff  was  nonsuited.     Darby  v.  Hunt*  041 

10.  A  note  or  bond,  though  not  payable  to  assign^,  may  be  sued  by  the  as^ 
signee,  in  his  own  name.     Farmer  v.  BcJcer.  648 

10.  A  note,  negotiable,  may  be  set  up  in  discount  to  plaintiff's  adiett,  by  the 
assignee.    Farr  ads.  Hemmingway.  049 

See  DxscoiTKT,  Fraud,  and  Usuby. 

BOOKS  OF  ACCOUNT. 

1.  The  law  countenances  the  assignment  of  such  choaes  in  action  ae  bottds 

and  notes,  negotiable,  but  not  such  unliquidated  demands  as  open  book 
debts;  and  such  an  assignment  oAly  operates  as  an  authority  or  powtr 
of  attorney,  to  receive  the  money  for  his  principal,  and  a  receipt  from 
the  creditor  will  discharge  the  debtor,  even  after  notice  of  assignment* 
Brown  d*  Co.  v.  Reee.  191 

2.  A  jailor^e  books  not  evidence.     Walker  v.  M^Mahon.  201 

CITY  COUNCIL. 

1.  By  an  act  of  assembly  of  1788,  the  power  of  the  commissioner^  of 
streets  were  Vested  in  the  City  Council,  who,  by  an  ordidance  of  1786, 
appointed  commissioners  to  execute  certain  duties  relating  to  the  of- 
fice of  commissioners  of  the  streets,  reserving  to  Council  the  right  of 
approving.  The  authority  confirmed  by  that  ordinance,  was  not  a 
delegation  of  power  contrary  to  the  act.  City  CauneU  v.  PiMciSp- 
ney.  217 

2*  The  City  Council  may  legdlly  assess  the  proprietors  of  the  adjoining 
lots  with  the  expenses  of  a  pavement.  i& 

8.  It  is  not  lawful  for  the  City  Council  to  lay  an  assessment,  and  distrain 
fi>r  non-payment,  without  giving  notice ;  and  the  party  charged  by 
such  assessment,  has  a  right  to  be  heard  against  it.  lb. 

4.  A  prohibuion  granted  against  laying  an  assessment  without  notice,  or 
opportunity  of  defence.  Ib^ 

0.  Council  may  assess,  beyond  the  jurisdiction  of  the  City  Court.  By 
three  judges,  Bbevasd,  J.,  dissentient.  A; 

6.  A  tax  on  any  faculty,  profession,  trade,  occupation,  or  employment,  does 

not  include  the  salaries  of  public  officers^    CUy  Council  v.  Lee*    220 

7.  A  power  to  ascertain  and  define,  does  not  include  a  power  to  regulate 

anew,  ,  Where  the  legislature  had  enacted  that  Charleston  should  be 
divided  into  thirteen  wards,  and  by  another  act;  the  City  Council  were 
authorised  to  ascertain  and  define  those  wards ;  instead  of  which,  the 
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City  Coaoeil  divided  the  oicy  into  four  wards ;  beU,  that  tluB  was  il. 
legal  and  void*     Schroder  v.  City  CauncU.  683 

8.  The  oooBtitutional  provisioDs  of  tenure,  election,  &e.,  apply  to  State 

judges,  not  to  the  judges  of  corporations.  lb, 

9.  T|ie  City  Council  of  Charleston  were,  by  an  act  of  the  aasemUy  of 

1796,  authorised  to  increase  the  price  of  licences.  They  affixed  a 
penalty  of  $100,  to  the  offence  of  selling  without  license.  The  pe- 
nalty, by  the  act  of  assembly,  for  the  same  offence,  was  $50.  Held, 
that  ihe  Council  had  no  right  to  impose  the  fine*  Ih» 

CLERKS  OF  THE  DISTRICT  COURT. 

The  judge  may  appoint  a  clerk,  pro  iemporet  of  the  Court  of  Sespionp, 
Siate  V.  TnOl.  657 

Sea  Imfbachxant* 

COBAUSSIONERS  OF  ROADS. 
See  CoNSTBUCTzoxi  of  Staxutbs,  1,  and  Practice,  5. 

CONSTRl/CTlON  OF  STATUTES. 

1.  The  expression  of  the  A.  A.  of  1788,  <<  to  make,  alter,  and  keep  in  re- 
pair,'' if  construed  secundum  subjectam  materiamf  means  only  aoch 
roads  as  are  or  shall  be  laid  out  by  legislative  authority,  and  not  the 
Testing  of  a  discretionary  power  in  the  commissioners  to  lay  out,  make, 
alter,  and  keep  in  repair,  any  roads  that  they  may  conceive  neceasacy. 
Ex  parte  Withers^  or  Withers  v.  Commiisumers  Roads,  89 

3.  The  A.  A.  1795,  forbidding  the  granting  or  giving  more  than  a  certain 
portion  of  his  estate  to  a  woman  with  whom  a  man  is  living  in  adul- 
tery, allows  him  to  give  the  proportion  mentioned  in  that  act,  even  as 
the  price  of  prostitution,  or  future  immoral  intercourse.  Demtom  ami 
Wife  V.  English.  147 

8.  The  act  of  1789,  authoriiing  the  governor  to  appoint,  in  case  of  the 
sickness  of  a  judge,  is  unconstitutional  and  void.  The  7th  article  of 
the  constitution  does  not  make  the  validity  of  a  law,  as  to  the  point  of 
constitutionality,  depend  on  such  hiw%  beibg  enacted  before,  or  ainco 
the  constitution.  The  power,  therefore,  given  by  the  act  of  sssembly 
of  1769,  to  appoint  in  case  of  sickness  of  a  judge,  is  taken  away  fay 
the  constitution.     Cohen  v.  Hof.  600 

,See  iHDicTiuifT,  City  Council,  and  Marriagb  Sbttlbxbhtb. 

CONTRACT.    See  Assumpsit. 

COSTS. 

.  1.  On  the  question,  whether  a  party  applying  for  a  poatponement  of  trial, 

and  shewing  good  cause,  ought,  in  any  case,  to  pay  costs,  the  judges 

i  were  divided  in  opinion ;  but  a  majority  agreeing  that  the  court  hsMl 
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a  diicralioDary  power,  either  to  order  the  coets  to  be  paid,  or  to  abide 
the  event  of  the  cause*    PvUiam  v.  Bartea  ,  146 

3*  If  the  real  demaod  of  the  plaintiff  be  under  20Z.,  hut  other  counts  are 
added  deceitfully  to  swell  the  costs,  the  plaintiff  shall  have  no  more 
than  summary  process  costs.  So,  if  the  demand  be  reduced,  by  pay. 
noents  made  before  the  action  broagbt,  to  less  than  202.  But  if  the 
plaintiff  do  bona  fide  claim  a  sum  beyond  20L,  though  he  recover  less 
than  20/»,  he  shall  have  full  costs.  Cambridge  AssociaOon  v. 
NichaU.  249 

8«  No  fees  are  allowed  to  an  attorney  for  drawing  a  writ  of  attachment  for 
contempt.     Gay  v.  Capers.  288 

4.  Where  a  defendant  is  insolvent*  and  imprisoned  under  a  ca,  so.,  the 

plaintiff  in  such  action,  is  bound  to  pay  his  gaol  fees,  there  being  iio 
property  of  the  insolvent  debtor  to  satisfy  such  fees.  Moore  ads. 
BefdHfW.  890 

5.  A  master  is  not  liable  for  the  expences  attendant  on  the  proseeotion  of 

his  negro  slaves.    Richardson  ads.  M^Cray.  404 

6.  A  surveyor  is  compelled  by  law  to  make  his  return  the  first  court ;  but 

oo  provision  is  made  for  his  attendance  afterwards.  Therefore,  in 
such  cases,  as  in  all  others,  if  the  party  wish  the  surveyor  to  attend 
the  succeeding  courts,  he  ought  to  have  him  subpoened :  otherwise, 
he  eannot  claim  costs  for  his  attendance.  NickUn^  et.  oL  v.  Jfor- 
row.  409 

7.  No  action  will  lie  against  the  assignee  to  recover  costs  of  a  judgment 

against  the  assignor.    BenneU  v.  M^FaUh  558 

COUNTERFEITING.    See  Forout,  and  Iitdiothsiit. 

COVENANT. 

1,  In  case  of  eviction,  the  measure  of  damages  is  the  price  paid,  with 

interest.     Henning  v.  WUhers.  458 

3,  Consequential  damage  cannot  be  recovered  for  a  breach  of  warranty^  16. 

DAMAGES. 

Where  special  damages  are  not  laid  in  the  declaration,  the  plaintiff  is  not 
entitled  to  recover  any ;  for  to  allow  consequential  damages  in  such  a 
case,  would  be  to  allow  a  party  to  be  taken  by  surprise.  Alston  v. 
Muggins,  185 

^ee  COVMNAKT. 

DECEIT. 

In  an  actk>D  founded  on  deceit,  to  entitle  the  plaintiff  to  recover,  both  fraud 
and  damage  most  be  proved.  'The  suggestion  of  falsehood,  and  the 
suppression  of  truth,  though  an'  injury  may  thence  result,  will  not  af. 
ford  sufficient  ground  for  such  an  actioD,  unless  such  immoral  conduct 
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has  proceeded  from  a  fraudulent  mothre,  and  was  inteoded  to  prodooe 
aa  iDJurj.    Munro  v.  Gairdner.  31 

See  EvxoEiroB. 
DEED.    See  Makbiaob  SBTTLSiUBiiTBy  3« 

DISCOUNT. 

1.  A  bond  Dot  being  assignable  under  the  A.  A.  1708,  is  no  suffieieDt  ob- 

jection to  its  being  a  subject  of  discount,  where  a  note  vnts  the  consi- 
deration of  the  assignment  of  the  bond.    Anderson  v.  Wamock.      3 

2.  In  debt  on  bond*  the  defendant  set  up  a  discount  for  medical  eenrices 

rendered  from  year  to  year.  Quere.  Whether  the  defendant  ought  to 
have  the  amount  of  his  medical  bill  allowed  to  him  as  a  payment,  pro 
tantOf  from  time  to  time/  when  the  bills  were  due  ;  or  whether  they 
are  to  be  treated  as  a  dtsdount  only,  against  the  amount  of  piiocipal 
and  interest  at  the  trial.    McDonald  v.  Ramtay,  870 

9*  To  a  summary  process  no  discount  can  be  set  off,  the  amount  of  wbich 
exceeds  the  summary  process  jurisdiction.  For  the  court  is  limited  to 
£20y  and  whether  the  claim  is  made  by  plaintiff  or  defendant,  the  ja* 
risdiction  is  alike  limited ;  nor  will  the  court  allow  the  defendant  to 
withdraw  a  part  of  the  discount,  in  order  to  give  jurisdlctioo.  Wdb 
adt.  Reynolds.  407 

4.  A  note  negotiable,  may  be  set  up  in  discount  to  plaintiff's  action,  by  die 
assignee.    Farr  ads.  HemnUngtoay.  540 

DISTRESS  FOR  RENT. 

1.  If  goods  be  levied  on  by  the  sheriff,  in  virtue  of  an  ezecutioii  against 

the  tenant,  and  are  on  the  premises  when  the  rent  becomes  due,  tbey  are 
still  liable  to  the  landlord's  claims  of  rent ;  but  if  they  are  sold  before 
the  rent  is  demandable,  and  removed  from  the  premises,  they  are  not 
so  liable  under  the  statute.     WcOson  or  JIf'  Wtttie  v.  Hudson.  60 

2.  No  distress  for  rent  will  lie,  unless  the  rent  be  expressly  reserved*    Jfor- 

shall  V.  GUes.  488 

DOWER. 

1«  A  widow,  being  entitled  to  one  third  of  the  real^  and  personal  estate  of 
her  husband,  by  deed,  conveyed  to  the  defendant,  for  valuable  consi- 
deration, all  her  right  of  dotoer  to  the  land  in  question ;  by  Tirtae  of 
which,  he  took  possession,  and  claimed  all  the  title  and  intevast  of  llie 
widow  as  jparcener,  and  offered  the  deed  in  evidence,  to  prove  his  right. 
The  deed  being  objected  to  as  irrelevant,  it  was  held,  that  it  could  not 
legally  be  considered  as  conveying  more  thaa  the  widow's  right  tff 
dmoer  at  common  law,  and  net  the  poitioa  she  was  entitled  to  by  act  oi 
assembly  :  and  that  the  defendant's  rigbt»  under  the  deed,,  to  enter  and 
possess  the  landj  could  not  be  maintained*    Roach  v«  Daoidsom^     80 

%  The  nature  of  the  widow's  ^uaren^iiie  is  not  an  estalo  in  land,  bat  a 
mere  personal  privilege ;  and,  during  its  continuance,  is  considered  as 
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DOWER^ 

V  eoDtistting  her  hutbaod's  estate,  end  not  as  having  an  eilMe  ot  her 
own.  Ih» 

3.  The  itatQte  of  limitation^  runs  against  dower.     Ramsap  t.  Dtxier.  240 

4.  The  commiasioners  to  asMSS  dower,  ought  to  eerttfy  Ihat  the  land  can. 

not  he  divided »  and  dower  net  off  hefore  they  assees  a  eum  of  nioney 
in  lieu  of  dower.  {An  aMessment  of  one  third  of  the  value  of  the  fee 
eimple,  set  aside  as  excessive.    Heyuxtrd  v.  Cuihberi.  482 

6.  Dower  cannot  he  harred  by  the  provisions  of  a  will,  unless  such  provi- 
sion  be  given  expressly  in  lieu  of  it,  aad  accepted  by  the  widow. 
Pidfesl  v.  Peay.  645 

DUEL. 

1.  T.9  in  a  letter  to  N.,  uses  expressions  supposed  to  amount  to  a  challenge 
to  fight  a  duel,  and  by  a  postscript,  refers  N*  to  H.,  (the  hearer  of  the 
letter,)  if  any  further  arrangements  were  necessary*  On  an  indict. 
raent,  held,  that  N.  might  give  testimony  of  the  conversation  between 
H.,  (the  bearer  of  the  letter,)  and  himself.    Siaie  v.  Taylitr.  248 

•    2.  A  challeoge  delivered  in  this  State,  to  fight  a  duel  in  Georgia,  is  a  bleach 
of  the  law  of  this  State  against  duels,  and  is  indictable  here.  lb, 

ESCHEAT.    See  Axonv,  1. 

ESCAPE. 

1.  A  sheriff  Is  not  hound  by  the  common  law,  to  mabtain  his  prisoner,  con* 
'  fined  on  civil  process;  but  he  is  liable  to  plaintiff  if  he  suffers  a  nd- 

soner  to  go  at  large  because  he  was  destitute,  and  plaintiff  refnsedto 
pay  tor  Us  maintenance.    M^Lam  v.  Hayne.  301 

2*  In  a  case  of  alimony  in  equity,  the  husband  bad  been  coiamitted  by  at- 
tachment, for  not  performing  the  decree.  To  an  action  brought  in  the 
name  of  the  wife  against  the  sheriff,  for  a  permisaive  escape  of  the 
husband,  evidence  that  the  husband  bad  complied  with  the  decree  is 
inadmissible ;  nor  is  it  a  sufficient  defence  to  show  that  the  husband 
waa  permitted  la  escape,  at  the  request  of  the  wife.  The  wife,  may» 
by  jproefteui  oa^f,  support  aucb  action  in  her  own  name^  Prtiher  ▼• 
C2arite.  808 

EVIDENCE. 

5.  A  wife  may  be  admitted  as  evidence  against  her  husband,  in  an  indict- 

ment for  an  assault  and  battery  committed  on  her  by  him,  where  no 
other  pessoQ  waa  present  when  the  ofience  waa  conunitted.  State  t. 
OavU.  8 

2.  Where  the  plaintiff's  own  witness  piroves  the  disqualification  of  the 

party  to  sue^  although  the  evidence  may  not  be  pertinent  to  the  issue, 
the  oeart  is  hound  to  notice  it.  [See  Etmae  v.  DrankUnf  2  vol.  896, 
and  Lave  v.  Madden,  amie,  L]    Suetm  v.  Welis.  11 

3.  Wheiie  ibe  deelaialiens  of  a  deceased  person  are  permitted  to  go  to  the 
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jar  jT,  in  Mippoit  of  a  partieolAr  caw,  any  couirter  deelaratiops  made  by 
the  same  party,  must  also  be  admitted.  Lands  and  Wife  v.  Croeber.  40 

4.  Here  vertnl  declaratioos,  that  u  release  has  been  execoted,  will  not  be 

sufficieot  to  estaUirii  the  existence  of  a  deed,  more  particularly  where 

there  is  no  other  evidence  to  support  the  presumption  of  its  hatriag 

•  been  executed.    [See  Spenee  ▼.  Spenee^  2  vol.  466.]  A. 

60  Where  the  defendant  was  sued  before  a  maf^strate  on  a  note  of  hand,  a 
comparison  of  handwriting,  merely,  is  not  sufficieni  to  justify  a  ded^ 
aion  va  favor  of  the  plaintiff.    Bickardion  v.  Johtufm.  51 

6.  A  witness,  whose  interest  is  equal  on  both  sides,  is  competent ;  and  the 

olgection  to  his  competency  goes  only  to  his  credibiliQrt  of  which  the 
jury  are  to  judge.    Ah^on  ▼.  Huggim,  185 

7.  The  rule  that  parol  evidence  cannot  be  admitted,  to  contradict  a  wriltea 

instrument,  does  not  apply  to  a  loose  memorandum,  not  containing  a 
complete  engagement.    Stone  v.  WUeon.  328 

-  8.  The  auctioneer's  advertisement  is  different  from  the  written  conditiooa 
and  terms  of  sale.  Parol  evidence  may  be  received  to  disprove  a 
warranty  of  soundness,  or  value,  implied  by  the  advertisement. 
Limehoiue  v.  Gray,  281 

9.  A  witness  who  testifies  that  he  received  instructions  in  writing,  firom  the 
defendant,  a  commissioner  of  the  roads,  directing  him  to  open  a  cer- 
tain road,  must  produce  those  instructions,  and  parol  evidence  of  thdr 
contents  cannot  be  given.    Ford  v.  Whiiaker.  S44 

10.  A  jailor's  books  not  evidence.     WaUcer  v.  M^Mahon.  S51 

11.  Depositions  taken,  de  bene  esse,  may  be  read  on  affidavit,  that  the  wit- 

ness is,  from  indisposition,  unable  to  attend.     Sinu  v.  Sime.  359 

12.  A  mere  doubt  that  a  witness  would  be  liable  in  equity,  when  not  fiaUe 

at  law,  is  not  sufficient  to  exclude  him  as  incompetent.  A. 

18.  The  affidavit  of  defendant  in  a  criminal  case,  stating  the  absence  from 

the  (State  of  material  witnesses,  is  no  ground  to  postpone  a  triaL 

State  V.  FOes.  804 

14.  The  testimony  of  an  infant  of  seven  years,  corroborated  by  circam- 

stances,  held  sufficient  to  justify  a  conviction  of  a  capital  oflfooce. 
The  credibility  of  such  witness  is  properly  left  to  the  jury,  ^n  rape, 
any  the  least  penetration  is  sufficient.  Qtiere.  If  the  evidence  of 
emission  be  necessary  1  the  fact  properly  left  to  the  jury.  State  t. 
Le  Blanc.  380 

15.  The  court  will  not  grant  a  new  trial  on  the  ground  of  parol  evidence 

discovered  mnce  the  trial.  In  a  case  depending  entirely  on  evidence, 
the  verdict  will  not  be  disturbed,  if  there  be  confficting  and  doabclul 
testimony.    Faher,et*  (d.  v.  Beddriek.  850 

16.  A  verdict  alone  cannot  be  received  as  evidence  of  a  judgment  of  ano- 

ther State  ;  though  it  eeeme  our  courts  have  given  effiMSt  to  sncb  judg- 
ments, whenever  they  have  found  a  single  word  or  act  of  the  court, 
from  which  a  judgment  might  be  inferred.     Hinckle  v.  CamtUL    403 

17.  A.  agreed  before  marriage  to  convey  to  trustees,  for  his  intended  wife, 

a  negro.    The  agreement  was  signed  by  A.,  the  husband,  and  B., 
the  wife.     Held,  that  in  an  action  by  the  trustees,  under  the 
ment,  to  recover  the  negro  from  a  third  person,  it  was  not 
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after  proving  the  haodwriting  of  the  hosbandy  and  that  of  the  wit- 
neseee,  who  were  out  of  the  State>  to  proTO  the  signature  of  B., 
the  wife.    Heard  v.  Martin.  412 

18.  To  a  plea  of  the  statute  of  limitations  in  a  speeial  aetion  on  the  ease 
for  deceit,  in  the  sale  of  a  horsey  a  former  snit  was  replied«  which 
was  asmmpsUf  to  recover  back  money  paid  for  an  unsound  horse. 
Heldy  that  parol  proof,  that  both  wero  for  the  same  cause  of  action, 
was  inadmissible,  it  must  be  shewn  by  the  records  themselves. 
Fowler  v.  WiUiams.  414 

10.  The  authority  of  an  agent  must  be  proved.  There  is  nothing  in 
mercantile  usage  to  do  away  the  necessity  of  such  proof.  Dixon  ▼• 
HasleU.  475 

20.  The  lapse  of  twenty  years  raises  a  presumption  of  payment,  in  the  case 

of  a  judgment,  as  well  as  of  a  bond.  Quosre.  Whether  evidence  of 
a  plaiotiflT's  punctuality,  and  of  defendant's  embarrassed  circumstances, 
is  admissible,  to  rai^e  a  presumption  of  payment  within  twenty  years. 
Kennedy  v.  Denoon,  476 

21.  A  witness  testified,  that  he  was  acquainted  with  defendant's  handwri* 

ting.  This  is  sufficient  evidence  to  go  to  a  jury  ;  and,  afler  verdict, 
it  shall  be  presumed  that  be  has  seen  the  defondant  write.  Pradiere 
V.  Combe.  481 

22.  Evideifce  of  unsoundness  not  sufficient  to  entitle  defendant  to  a  verdict 

in  an  action  for  the  price  of  a  horse,  unless  the  unsoundness  be  proved 
to  have  existed  at  the  time  of  the  contract.  Myert  v.  M*Farm 
lane.  618 

23.  It  isthe  right  ofthe  judge  to  conomentonthe  evidence.  Statey.BenneL  514 

24.  tn  debt  on  judgment  an  exemplification  of  the  judgment  against  the 

principsj,  and  against  defendant,  his  bail,  was  produced ;  but  the  cer« 
tificate  of  the  clerk  stated  the  same  to  be  a  correct  transcript  of  the 
judgment  against  A.,  the  principal,  without  mentioning  the  defendant. 
On  plea  of  nul  Hd  record^  held,  that  the  exemplification,  was  not  ad* 
missible,  and  plaintiff  was  nonsuited.     lAnderiberger  v.  Roiseau*  548 

25.  The  party  has  a  right  to  require  that  a  witness  who  has  been  served 

with  a  suhpcBna  duces  tecumt  should  make  a  return  to  the  subpcsna 
before  the  cause  is  opened.     Treatwrer  v.  Moore.  550 

26.  Parol  evidence  cannot  be  admitted  to  prove  that  damages  were  given,  in 

an  action  of  trover,  for  any  thing  not  included  in  the  declaration. 
Craig  V.  Todd.  5M 

27.  The  acknowledgmj9nt  by  an  administrator,  that  an  account  is  just,  is 

not  sufficient  evidence  to  warrant  a  judgment  de  boms  tssMOriSm 
CipUs  V.  Alexand/er*  558 

38.  In  an  indictment  for  counterfeiting,  the  possession  of  coining  instru- 
ments may  be  given  in  evidence  against  the  prisoneri  to  pA>ve  the 
sctealer.    SiaU  v.  Antontb.  563 

See  Fraud. 

EXEGOTiON. 

1.  A  purehaser  of  lands  at  sheiiff  *s  sales  in  an  actk>n  to  recover  tliose 
▼oil.  m.  75 
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EXECUTION. 

laDdB  from  « third  person,  mast  shew  a  title  in  the  person  agtioil 
whom  the  exeeutioo  issued.  Same  rule  in  cases  of  sale  of  confisca- 
ted estates.  The  purchaser  of  land  mortgaged  to  the  paper  mediom 
loan  office,  cannot  recover  without  shewing  title  in  the  mortgagor. 
GaM  T.  Leufk.  261 

fL  No  action  lies  against  a  person  for  receiving  and  assisting  a  debtor,  who 
had  been  taken  under  a  ea.  sa^  and  escaped.  Seehom  v.  Darwm.  28S 

3.  Where  a  defendant  is  insolvent,  and  imprisoned  under  a  ca.  jo.,  ths 

plaintiff  in  such  action,  is  bound  to  pay  his  gaol  fees,  there  being  no 
property  of  the  insolvent  debtor  to  satisfy  such  fees.  Moore  ads. 
Benbow.  290 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Testator  devises  the  rest  and  residue  of  his  estate,  to  be  sold  by  his  exe- 

ctttors,  and  the  money  arising  from  such  sale,  after  paying  debts,  to  be 
equally  divided  between  his  widow  and  children,  and  appointed  h» 
widow,  and  two  others,  executors.  Held,  that  the  executors  have  a 
naked  authority,  and  that  the  legal  estate  descends  to  the  heirs.  Has- 
IteU  v.  House.  842 

2.  James  Duncan  being  duly  authorised  by  the  City  Council  to  dispose  of 

certain  lotte^  tickets,  sold  them  to  defendant,  and  took  his  note.  He 
afterwards  died  insolvent,  and  the  notes  fell  into  the  hands  of  the  de^ 
fondant,  his  administrator.  Held,  that  the  defendant  could  not  retain 
the  amount  as  assets,  and  that  the  pluntiffs  were  entitled  to  reoover. 
CUy  Council  v.  Duncan.  i  366 

8.  An  action  will  not  lie  against  an  administrator  de  bonis  non,  for  a  debt 
contracted  by  the  administrator.     M^Beth  v.  Smiih,  511 

4.  The  proper  mode  of  proceeding,  in  case  the  ordinary  should  grant  ad- 

ministration to  one  not  entitled,  is  by  appeal.  Mandamus  will  not  lie. 
State  r.  MUcheU.  520 

5*  The  security  of  an  administrator  cannot  be  made  liable  on  hia  bond 
until  the  administrator  has  been  cited  ;  a  creditor  may  assign  a  Iveach 
of  an  administration  bond  in  not  paying  debts.    Lining  v.  GOes,  530 

0.  The  acknowledgments  by  an  administrator,  that  an  account  is  justf   k 

not  sufficient  evidence  to  warrant  a  judgment  de  bonis  tesiatoris.     C«- 
ples  v.  Alexander.  558 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  Justices  of  the  peace  have  authority  to  inquure  concerning  forcible  en* 

try  and  detainer,  founded  on  the  English  statutes,  which  are  all  either 
expressly  or  virtually  made  of  force  in  this  State.  Staie  v.  JStfalsng- 
ton.  Ill 

2.  It  is  not  necessary,  to  constitute  a  forcible  entry*  that  it  should  be  made 

by  a  multitude  of  people  ;  even  where  the  entry  is  lawful,  it  moat  not 
be  made  by  a  multitude ;  where  it  is  not  lawful,  it  must  not  be  msuir 
at  all.  The  jury,  from  the  evidence  of  a  forcible  detainer,  may  find 
the  defendant  guilty  of  a  forcible  entry.     Burt  ads.  the  SteOe^  41S 

\  Every  unlawftil  entry  upon  the  possession  of  another  iB|  in  la^r,  a  fe- 
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FORCIBLE  ENTRY  AND  DETAINER. 

cible  entry ;  but  saeh  possesnon  mast  be  actual,  not  conatroctiTe* 
Two  persona  cannot  be  in  possession  of  the  same  land,  at  the  same 
time ;  and  whenever  the  unlawful  entry  of  one,  necessarily  disposses- 
ses the  other,  an  indictment  for  forcible  entry  may  be  maintained.  /6. 
4«  Although  the  entry  may  hare  been  surreptitiously  obtained,  yet»  if  oon« 
tinned  by  force,  it  will  be  regarded  as  forcible.  A. 

FORGERY. 

1.  Foigery  may  be  coomiitted  by  altering  the  words  and  figures  of  a  bank 

bill*  Quere.  If,  by  simply  altering  the  marginal  emblems,  or  marks. 
Siatey.  Waters.  507 

2.  Defendant  was  indicted  for  counterfeiting  a  bill  of  an  incorporated  bank» 

incorporated  by  the  name  of  **  The  President  and  Directors  of  the 
Bank  of  South  Carolina."  The  bill  produced  was  of  •*  The  Bank  of 
South  Carolina.''  Held,  that  the  evidence  did  not  support  the  indicU 
ment.  /& 

See  IlVDXCTKBNT. 

FRAUD. 

1.  The  writing  which  is  competent  to  bind  one  man  to  pay  the  debt  of  ano- 
ther, must  express  the  consideration,  and  parol  evidence  of  such  con- 
sideration is  inadmissible.     Stephens^  Ramsay  4*  Co,  v.  Whm»        17 

3.  The  plaintiff  held  Moore's  note  for  $25,.  which  defendant  promised  to 

pay  in  consideration  of  Moore's  being  discharged ;  but  ^ill  the  note 
was  not  given  up,  although  the  plaintiff  oaid  be  had  discharged  Moore. 
Held,  that  the  case  came  within  the  statute  of  frauds,  as  there 
was  no  consideration  between  the  parties  to  oblige  the  defendant  to 
pay  Moore's  debt  to  the  plaintiff:  and  that  Moore  must  have  been 
completely  discharged  before  the  defendant  could  be  made  liable. 
CrunneUM  v.  Stewart,  52 

3*  By  the  stat.  27  EUz.  voluntary  conveyances  are  to  be  regarded  as  against 
subsequent  purchasers  for  valuable  consideration,  as  fraudulent  and 
*  void,  and  that  notice  of  a  prior  voluntary  conveyance  is  not  material. 
Barrineau  v.  Murray  4*  M^GUL  2M 

HABEAS  CORPUS. 

1.  John  and  William  Logan,  were  committed  to  gaol  December,  1818  : 

at  the  spring  term,  1814,  whilst  in  gaol,  they  demanded  their  trial 
under  the  habeas  corpus  act :  in  November^  1814,  they  were  baUed 
imder  the  habeas  corpus  act ;  the  bill  of  indictment  was  found,  and 
given  out  after  they  had  been  admitted  to  bail ;  they  then  demanded 
Uieir  trial,  when  the  State  put  off  the  cause  generally,  because  it  was 
not  ready :  the  prisoners  then  moved  for  their  discharge,  which  was 
refused  by  the  court,  from  which  decision  they  appealed.  Held,  that 
they  could  not  be  dijBcharged  under  the  habeas  corpus  act.  Logam 
ads.  the  State.  415 

2.  Although  the  act  requires  the  concurrence  of  two  justices,  to  grant  the 
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HABEAS  CORPUS. 

writ  of  habeas  corptu^  a  single  jiiftice  ia  MMe^  if  he  refases  to  aigo  it. 
Evidence  of  the  motives  of  the  jpstice  for  refosiog  the  writ  is  admissi- 
hie*  Qtiere.  In  an  action  on  the  habeas  corpus  act,  for  refttsiqg  to 
grant  the  writ  of  habeas  corpuSf  the  original  warrant  comniitment 
need  not  be  produced.    Ashe  v.  O^DriscclL  617 

fiUSBAND  AND  WIFE. 

1.  A  contract  between  hnsband  and  wife  previous  to  raarriagOy  for  the  sst- 
tlement  of  the  wife's  fortune,  is  released  by  the  marriage.  Boulright 
T.  Wuigate.  43S 

2.  The  registering  of  marriage  setdemenU  in  the  clerk's  office  is  inoperative.  lb, 

ft 

See  EviBVNCX,  1. 

IMPEACHMENT. 

1.  An  officer  may  be  punished  by  impeachment,  which  is  a  coostitutioDal 
proofing.    State  v.  O^DriscolL  626 

3.  The  seventh  article  of  the  constitution  of  South  Carolina,  relates  to 

such  laws  only  as  are  not  inconsistent  with  the  true  meaning  and  ef- 
fect of  the  constitution.  lb. 
Zm  The  proceedings  of  the  Senate^  in  cases  of  impeachment,  are  not  to  be 
examined  or  reviewed  by  the  court.  lb, 

INDICTMENT. 

1.  The  defendant  was  indicted  for  stealing  <*a  shovel  fiow^^*  but  it  was 

proved  that  he  only  stole  the  iron  part  of  what  is  called  a  shovel  plow ; 
and  although  the  judge  below  was  of  opinion  that  the  evidence  did 
not  support  tho  indictment,  the  jury,  by  bis  recommendation,  found 
the  prisoner  guilty,  that  the  point  might  be  decided  by  the  Court  of 
Appeals.  That  court  granted  a  new  trial  on  the  ground,  that  the 
circuit  judge  should  have  left  it  to  the  jury  to  determine  whether  the 
thing  stolen  was»  according  to  common  understanding,  a  skimd  ptm^ 
as  charged  in  the  indictment.    State  v.  Sansom.  5 

2.  The  word  **  horses"  may  fairly  be  construed  to  include  mares,  as  netmem 

generalissimum.    State  y»  Dunnovant.  9 

8.  Shooting  at  a  man  with  a  gun  or  pistol,  must  be  held  dangerous  ;  and* 
where  death  ensues,  and  the  circumstances  of  the  case  am>rd  evideoce 
of  express  malice*  the  offender  will  be  considered  as  guilty  of  mor- 
der.    Stale  v.  Sissoa.  SB 

,4.  After  a  bill  of  indictment  found  for  capital  felony,  the  indictee  may  ha 
admitted  to  bail,  at  the  discretion  of  the  Court  of  General  SessMoa, 
and  that  court  may  hear  and  consider  affidavits,  tending  to  shew  that 
the  prosecution  was  instituted  from  malice  or  mistake*  State  ▼. 
Hm.  89 

5.  The  judges  of  the  Court  of  General  Sessions,  like  the  Court  of  Kog'a 
Bench,  have  the  power  at  common  law,  which  is  not  taken  away  by 
the  statute,  of  bailing  in  all  cases.  A. 

\  The  redress  for  public  wrongs  must  issue  from  the  Court  of  Geoenil 
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Seasioosy  and  oot  from  the  Court  of  Common  Pleas.  State  v. 
Stark.  101 

7.  Defendant  was  indicted  for  marking  the  prosecutor's  hogs  in  his  own 

DHurk  ;  but  the  indictment  did  not  charge  the  defendant  in  the  words 
of  the  A.  A.  1780,  with  having  '*  wilfully  and  knowingly  nuarkedf** 
dsc.  Judgment  arrested,  the  offence  not  being  charged  in  the  indict- 
ment according  to  the  A.  A.    State  t.  Roberts.  130 

8.  The  delendant  was  indicted  for  tburdert  as  principal,  and  the  jury  found 

the  *'  pruofier  gtdUy  of  murder ;"  and  some  days  after  the  verdict  was 
returned  into  court,  the  words,  **  Samuel  Yancey f**  were  interlined,  by 
order  of  the  judge.  The  motion  was  for  arrest  of  judgment,  on  the 
ground  of  uncertainty  in  the  verdict.  Held,  by  a  majority  of  the  courtf 
that  although  the  amendment  of  the  verdict  was  irregular,  yet  the 
amendment  could  not  vitiate  the  conviction,  which  was  regular,  and 
that,  though  verdicts  may  he  badly  written,  and  incorrectly  expressed, 
they  cannot  be  set  aside  when  they  are  sufficiently  clear  to  be  under* 
otood.    State  v.  Yancey.  142 

0.  The  indictment  set  forth  a  written  libel,  **  of  and  concerning  the  only 
daughter  of  Jane  Roach  ;'*  it  was  proved  at  the  trial,  that  the  libel 
concerned  the  daughter  of  Jane  Roach,  but  not  that  she  was  the  only 
daughter.  Held,  that  it  was  not  necessary,  in  order  to  shew  the  ap- 
plication  of  the  libellous  writing,  to  prove  that  the  prosecutrix  was  an 
only  daughter.     [See  2  vol.  At AJ]    State  v.  Perrm.  152 

10.  Amey  Lapier,  a  woman  of  color,  was  convicted  before  a  magistrate  and 

two  freeholders,  for  slandering  and  insulting  a  white  woman,  and  sen- 
tenced to  pay  a  fine  of  ten  dollars,  and  costs  of  prosecution,  which 
fine  was  received  by  the  magistrate,  but  not  paid  over  by  him  within 
the  time  prescribed  by  A.  A.  1787.  Held  by  the  court,  that  as  there 
wae  no  evidence  that  the  magistrate  intended  to  keep  the  fine  fraudu- 
lently, its  non-payoMOt  within  the  time  limited  could  only  be  imputed 
to  negligence.    State  vi  Porter.  175 

11.  By  the  act  of  1786-7,  making  it  felony  **  to  steal  any  warrant,  bill,  or 

promissory  note,  for  payment,  or  eecuriag  of  payment,  of  any  money» 
being  the  propedy  of  any  other  person,  or  persons,"  dec,  the  stealing 
of  a  bank  bill  of  an  incorporated  bank  is  included.  It  is  not  a  valid 
ezoeption,  that  the  indictment  describes  the  biO  *<  as  a  promissory  notis,*^ 
instead  of  as  ^  a  bank  bill.''  Akbough  '*  promissory  note»"  and  **  bank 
bill,"  are  not  convertible  terms,  sinoe  every  promissory  note  is  not  a 
bank  bill ;  yet  every  bank  bill  is  a  promiaK>ry  note.  State  v.  WiU 
eon.  106 

12.  Tf  in  a  letter  to  N.«  uses  expressioBS  supposed  to  amount  to  a  challenge 

to  fight  a  duel,  and  by  a  postscript,  refim  N.  to  H.,  (the  bearer  of  the 

letter,)  if  any  further  arrangements  were  necessary.    On  an  indict- 

*  ment,  held,  that  N.  mi|^t  give  testimony  of  the  conversation  between 

H.,  (the  bearer  of  the  letter,)  and  himself.    State  v.  Taylor.  248 

Id.  A  chailenge  delivered  in  this  State,  to  fight  a  duel  in  Georgia,  is  a  breach 
of  the  law  of  this  State  against  duels,  and  is  indictable  here.  lb. 

14.  Indictment  for  perjury,  committed  before  A.  Verdict,  **  Guilty  of  per- 
jury, before  A.  and  T."    The  variance  is  fatal.    State  v.  Hayeon.  264 
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15.  The  coDrts  may  order  joint;  iodictees  to  sever  their  trials,  for  purposes 

of  public  conveoieDce  and  public  jusUce.  State  r.  Yaneey  md  Yta^ 
cey.  800 

16.  A  juror  cannot  be  examined  on  his  wtire  diref  as  to  any  opinions  he  may 

have  formed,  or  any  expressions  he  may  have  used,  rehtive  to  the 
prisoner's  guilt  or  innocence*    State  v.  Baldwiiu  309 

17.  The  testimony  of  an  infant  of  seven  years,  corroborated  by  circam* 

stances,  held  sufficient  to  justify  a  conviction  of  a  capital  oftnee. 
The  credibility  of  such  witness  is  properly  left  to  the  jury*  In  rapOf 
any  the  least  penetration  is  sufficient.  Quere.  If  the  evidmice  of 
emission  be  necessary  1  the  6ct  properly  left  to  the  jury.  State  v* 
Le  Blanc  380 

18.  John  and  William  Logan,  were  committed  to  gaol  December,  1818:  at 

the  spring  term,  1814,  whilst  in  gaol,  they  demanded  their  trial  ooder 
the  habeas  corpus  act :  in  November,  1814,  they  were  bailed  under 
the  babe^  corpus  act ;  the  bill  of  indictment  was  found,  and  givea 
out  after  they  had  been  admitted  to  bail ;  they  then  demanded  their 
trial,  when  the  State  put  off  the  cause  generally,  because  it  was  not 
ready :  the  prisoners  then  moved  for  their  discharge,  which  was  re- 
fused by  the  court,  from  which  decision  they  appealed.  Heldt  that 
they  could  not  be  <)ischarged  under  the  habeas  corpus  act.  l^ogaa 
ads.  The  State.  415 

10.  Although  the  jury,  contrary  to  evidencOf  acquitted  the  defendant,  a  new 
trud  was  refused.     State  v.  Wright.  421 

20.  Forgery  may  be  committed  by  altering  the  words  and  figures  of  a  bank 

bill.  Quere.  If  by  simply  altering  the  marginal  emblems,  or  marks* 
StaU  V.  Waters.  507 

21.  Defendant  was  indicted  for  counterfeiting  a  bill  of  an  incorporated  bank, 

incorporated  by  the  name  of  **  The  President  and  Directors  of  the 
Bank  of  South  Carolina."  The  bill  produced  was  of  <<  The  Bank  of 
South  Carolina."  Held,  that  the  evidence  did  not  support  the  indict, 
moot.  A* 

.  S2«  The  possession  of  stolen  goods  is  a  presumption  of  guilt ;  and  Om  pre- 
sumption IB  not  rebutted  by  the  lapse  of  two  months  between  the  ibeft 
and  finding.    State  v.  Bennett.  514 

28*  The  jury  may  find  a  defendant  guilty  of  petty  larceny,  althsogli  the 
goods  exceed  the  value  of  twelve  pence.  A. 

24*  Proof  that  the  prosecutor  struck  the  first  blow,  will  not  justify  an  enor- 
mous battery.     State  v*  Qvin.  515 

25.  On  an  indictment  for  counterfeiting  a  silver  dollar,  proof  that  defendant 

had  counterfeited  other  dollars,  not  admissible.    State  v.  OdelL      552 

26.  Indictment  for  counterfeiting,  must  charge  it  to  have  been  done  with  in* 

tent  to  defraud  some  particular  person.  A. 

27.  The  State  courts  have  jurisdiction  .under  the  act  of  assembly  of  1785» 

of  the  offence  of  counterfeiting  foreign  coins,  made  current  by  that  act. 

.  By  three  judges*    Nott,  dissenting.    State  v.  Antonio.  562 

28*  In  an  indictment  for  counterfeiting,  the  possession  of  cotBing  ioeCrtt- 

ments  may  be  given  in  evidence  against  the  prisoner,  to  prove  tbe 

ectcnter.  .A* 
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INSOLVENT  DEBTORS. 

I 

Tlie  platntiflTy  nnce  the  cause  of  action  accrued,  had  taken  the  benefit 
of  the  ineolTent  debtor's  act ;  but  his  creditors  Jiad  never  Accepted 
an  assignment,  nor,  in  fact,  was  anj  assignment  made.  Held,  that 
he  was  competent  to  maintain  the  action.     Tunno  v.  Edwards.    CIO 

INFANCY. 

1.  An  apprentice  left  his  master's  service,  and  continued  absent  until  the 
expiration  of  his  term  of  apprenticeship ;  and  the  action  was  cove- 
nant on  the  indenture  of  apprenticeship.  Held,  that  the  action  of 
covenant  against  the  apprentice,  (being  an  infant  at  the  time  the  in- 
denture was  made,)  could  not  be  sustained ;  but  though  covenant  can- 
not be  maintained,  jet  the  master  maj  complain  to  two  justices  of  the 
'  peace  for  anj  misconduct  of  his  apprentice,  and  have  him  punished. 
[6^ee  Froaiier  V.  JZomm,  2  voL  47.]    M'Knight  yf.  Hogg.  44 

3.  On  the  question,  whether  an  infant  could  bind  himself  by  a  naii  of 

Aofid,  it  was  held  by  the  court  that  such  a  note  was  voidable,  though 
it  may  have  been  given  for  necessaries.  BoucheU  v.  Clary.  194 
8.  Generally,  all  contracts  made  with  an  infant  are  voidable ;  he  may,  how- 
ever, bind  himself  for  nepessary  meat,  drink,  apparel,  physic,  school- 
ing, dec.  ,    Ibm 

4.  An  infant  may  disavow,  in  various  ways,  his  intention  of  carrying  into 

effect  a  contract  made  during  infancy.  He  may  enter  upon  lands  sold 
or  conveyed  by  him  when  under  age.  He  may,  when  he  comes  of 
age,  convey  the  same  lands  to  another.  He  may  leave  the  service  of 
one  to  whom  he  wa»  bound,  and  enter  into  the  service  of  another. 
JirGm  V.  Woodward.  401 

5.  No  one  can  take  advantage  of  infancy,  but  the  infant  himsel£    Rose  v. 

DanieL  488 

6.  An  infant  has  five  full  years  after  his  title  to  land  accrues,  within  which 

to  bring  his  action,  notwithstanding  the  statute  of  limitations  had  com- 
menced to  run  in  the  time  of  the  ancestor,  under  whom  he  claimed 
by  descent.  lb. 

7.  Although  the  statute  of  limitations  has  commenced  its  course  against  the 

ancestor,  it  is  arrested  by  his  death.  lb. 

See  LufiTATiONs  of  Aotxoits,  8. 

INSURANCE. 

1.  The  underwriters  refused  to  insure  **  at  and  from"  Amsterdam.    They 

afterwards  insured  **  from'^  Amsterdam.  It  is  the  custom  for  vessels 
of  a  certain  tonnage,  to  take  in  part  of  their  cargo  at  Amsterdam,  and 
the  rest  at  the  Tezel.  ThegVessel  sailed  jfrom  Amsterdani ;  but  while 
lying  in  the  Texel  waiting  for  cargo,  received  damage  from  bad  wea- 
ther. In  assumpsit,  for  general  average,  the  underwriter  was  held 
liable.    Mey  v.  S^  C.  Ituurance  Company.  820 

2.  In  every  contract  of  insurance  there  is  a  warranty  of  sea-worthiness. 

Hudson  4*  Morrison  v.  Williamson.  842 

d«  Where  a  number  of  witnesses  testified  to  the  condition  of  the  vessel  as 
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roMen,  dthotigb  they  admitted  she  night  have  peribnned  the  voyage 
hi  good  weather^  a  verdiet  Id  fiivor  of  the  inaured  waa  aet  aaide.      A. 

4.  The  aeoteDce  of  a  ioreigo  coartof  admirahy,  is  cooduaive  ooly  of  ihote 
Dialtera  which  it  poeiti?ely  and  clearly  deeidea.  A  coodemnatiDB  aa 
good  and  lawful  prize,  without  stating  any  reaaona,  doea  not  §Mfy 
the  warranty  of  neotralityy  inaarooch  aa  the  coDdemnatioa  may  have 
proceeded  oo  other  grounds  heaide  the  ground  of  enemies'  property* 
BaUey  v.  S.  C  Iruuranee  Company*  854 

5*  Where  there  was  a  policy  of  insurance  oo  the  vessel,  and  she  was  cap- 
tured and  carried  in  for  adjudication,  but  afterwards  acquitted,  in  an 
action  against  the  underwriters  for  an  injury  done  to  the  vessel,  during 
the  time  of  her  detention,  it  is  no  defence  that  there  was  property  on 
board  the  veasel,  which  was  condemned.  lb. 

0«  In  case  of  partial  losn,  it  is  an  invariable  rule,  that  the  loes  moat  be  cal. 
ciliated  according  to  the  prime  cost,  adding  all  duties  and  expenaea, 
and  the  premium  of  insurance.  A. 

'  7.  Where  negroes  insured  for  the  voyage,  were  captured,  carried  to  Naa- 
sau,  and  afterwards  released,  and  the  insured  then  sent  them  away  in 
bis  own  vessel,  to  New  Orleans,  U  seems  be  could  not  chaige  the  in- 
surers with  the  price  of  their  transportation  from  Nassau  to  New  Or- 
leans, because  the  freight  was  not  insured*  A. 

8*  A  policy  of  insurance  is  avoided  by  either  aOegaUo  fdn^  or  wupprettio 
verL  A  verdict  ought  not  to  be  disturbed  for  an  error  of  the  judge  in 
point  of  law,  if  there  be  other  sufficient  grounds  to  support  it.  Ingra^ 
ham  V.  &  C*  Insurance  Company.  633 

INTEREST. 

1.  In  a  apecial  action  on  the  case,  interest  cannot  be  allowed,  and  where 
given  improperly,  a  new  trial  will  be  granted,  unless  tlie  pbintiflT 
release  the  interest*    Holmee  v.  Musroon.  309 

3.  Where  it  is  customary  to  pay  interest  on  open  accounts  after  the  year 
expired,  and  the  debtor^  some  time  after  the  expiration  of  a  year,  gave 
hia  note  for  the  amount  due,  with  interest  from  the  expiration  of  the 
year,  it  is  valid,  and  not  usurious*     Dickton  v*  Surginer.  417 

3.  Interest  is  not  recoverable  on  an  open  account,  though  a  time  be  fixed 
for  payment ;  unless  there  be  an  agreement  to  pay  interest*  An  agree- 
ment may  be  implied,  aa  from  a  promise  to  give  a  note,  or  from  fh% 
usage  of  trade*    Knight  v*  MiUkM.  600 

JOINT  TENANTS. 

1.  The  act  of  1748,  doea  not  change  the  nature,  or  take  away  any  of  the 
constituent  properties  of  joint  estates,  but  only  provides  an  eaaier  mode 
for  obtaining  partition  of  such  estates*     Haughdbaugh  v*  HomaUL  OT 

3*  A  parol  agreement  and  partition  may  be  good  at  oonmion  law«  notwith- 
atanding  the  atatute  of  fraude,  and  may  be  considered  valid  if  the  hne 
of  partition  on  the  ground  be  suffieieully  marked,  and  there  be  a  dia- 
tinot  possession  Ibr  a  length  of  tinw  \  yet,  where  the  evidence  ef  a 
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sepiraie  poeseision  is  Tan^ue  fernd  slight,  there  can  he  no  eolid  ground 
for  a  legal  presumption  in  favor  of  a  partition*  i(. 

JUDGMENT. 

1.  Where  the  plaintiff  enters  ap  judgment,  and  lodges  his  exeeotion  pend* 

ing  an  appeal  on  the  part  of  the  defendant,  and  heCbre  such  appeal 
be  dismissed,  A.  lodges  his  execution  against  defendant,  (hut  sunie* 
<|Dentlj  to  the  lodging  of  the  plaintiff's,)  the  execution  of  tl^  plain* 
tiff  will  have  priority.  In  other  words,  an  appeal  does  not  prevent 
the  lien  of  an  execution  lodged  pending  subh  appeal.  JIf  *CamU  v. 
Rogers*  888 

2.  The  lapse  of  twenty  years  raises  a  presumption  of  payment,  in  the  case 

of  a  judgment,  as  well  as  of  a  bond.  Qt44Bre.  Whether  evidenoe  of 
plttotiff 's  punctuality,  and  of  defendant's  embarrassed  circomstanoes, 
is  admissible,  to  raise  a  presumption  of  payment  within  twenty  years, 
Kemnedy  v.  Denoon.  478 

JURISDICTION. 

1.  The  judges  of  the  Court  of  General  Sessions,  like  the  Court  of  King's 

Bench,  have  the  power  at  common  law,  which  is  not  taken  away  by 
the  statute,  of  bailing  in  all  cases.     Staie  v.  HUL  9^ 

2.  Council  may  assess,  beyond  the  jurisdiction  of  the  City  Court.     By 

three  judges,  Bhevabd,  J.,  dissentient.  CUy  Council  v.  Ptndk- 
ney.  317 

3.  A  justice  of  peace  has  jurisdiction  in  all  cases  ex  ooniracftt,  for  any  sum 

not  exceeding  £20.    DebnM  v.  Parker.  408 

4.  Under  the  act  of  1812,  magistrates  have  no  jurisdiction  between  land* 

lord  and  tenant    Martin  v.  M^Murphy.  555 

5.  County  courts  had  no  jurisdiction  of  an  action  on  a  sheriff's  bond. 

TVeosurerv.  Ymmg  mA  I3liaon.  568 

6.  The  State  courts  have  jurisdiction  under  the  act  of  assemUy  of  1785^ 

of  the  offence  of  counterfeiting  foreign  coins,  made  current  by  that  aet« 
By  three  judges.    Nott,  J„  dissenting.    SiaU  v.  Afrfonto.  562 

See  PUAs  AND  Plbadhio,  1 ;  and  ItfAiiDAXus,  1  and  2. 

JURY. 

1.  A  juror  cannot  be  examined  on  his  voire  dire,  as  to  any  opinions  he 
may  have  formed,  or  any  expressions  he  tnay  have  used,  relative  to  the 
prisoner's  guilt  or  innocence.    State  v.  Baldmn.  800 

3.  The  loose,  random  declarations  of  jurymen,  after  giving  and  assenting 
to  their  verdict  in  open  oourt,  cannot  be  admitted  to  shew  that  one  of 
them  was  prejudiced  against  one  of  the  parties,  and  that  he  had  given 
evidence  after  they  retired,  without  having  been  sworn  as  a  witness. 
PHce  ads.  M'llvain.  410 

TQL.  in.  76 
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JUDGE  AND  JUSTICE  OF  THE  PEACE. 

1.  jMtees  of  the  pane^  hafe  with#fity  t»  inqnira  eommnmg  AmUe  «a. 

.  try  and  detainer^  tonded  on  th^  SogUsb  atatut^a*  wliieh  ara  all  either 

expressly  or  virtually  made  of  force  ia  this  State.    Siaie  v.  HuKimg' 

ton.  Ill 

2*  A  justice  of  peace  is  not  answerable  criminally  for  error  of  judgment ; 

bu^  he  is  answerable  for  corruption.    SUde  v.  JPorUr*  175 

'     9^  Ho  atlaehmettt  ean  be  issued  by  a  justioa  of  the  peace»  but  on  oontncts* 

or  between  debtor  aad  creditor.     WUie  v.  Mldayp  400 

4»  A  justice  of  ipeace  has  juHadiotioQ  in  all  oasea  ««  cisiilffvu^^ 

not  esceediog  £20,    DebnM  J.  Parker.  406 

d«  The  jurisdiotioii  of  magistrates*  an  ca^es  of  atUchment,  uader  tke  coaoty 

court  act,  and  act  of  assembly  of  1788,  is  legaU      The  cireoit  court 

.  act  does  not  repeal  every  part  of  the  eouoty  ooun  net ;  bat  morely 

.    .  iueh  parts  as  are  repugnant  to  that  aet*    Brady  v.  HUh  4W 

.  0.  The  act  of  HSQ*  authoriaiog  the  governor  to  appoint,  ip  case  of  the 
siekiiess  of  a  judge,  is  unconstitutional  and  void.  Tho  7ik  aitide  of 
the  constitution  does  not  make  the  validity  of  a  law,  at  to  the  point  of 
constitutionality,  depend  on  such  laws  being  enacted  before,  or  ainoe 
the  constitution..  The  power,  therefore,  given  by  the  ^ct  of  asaeml^ly 
of  1769,  to  appoint  in  case  of  sickness  of  a  judge,  is  taken  aWay  by 
Ibe  ooostitution.     Cohen  v.  Hof.  500 

7*  The  official  acts  of  one  whoso  oommissuui  is  not  valid,  ana^aod  until 
the  commission  is  deoUxed  void.     Taylor  v«  Skriae.  610 

8.  Although  the  act  requires  the  concurrence  of  two  justices  to  grant  the 
writ  of  kabecu  corpus^  a  single  justice  is  liable,  if  he  refiisea  to  sign  it. 
Evidence  of  the  motives  of  the  justice  for  refusing  the  writ  ia  adaassi* 
bla.  Ousts.  In  an  action  on  thet  iabeae  corpue  act,  for  lefusiDg  to 
grant  the  writ  of  haieof  eorpu$t  iba  original  wanant  conMiMtmeni 
need  not  be  produced.    Ashe  v*  G*IhuedlL  til 

9*  The  judge  may  appoint  a  alartCi  fro  trnforOt  of  <ba  Cowl;  of  goasions, 
Bki^  If.  TrviU  W7 

LI6If« 

plaintiff  had  a  Claim  against  Barker  ^  Lord,  fbr  sundlry  aco^ptanoeay 
which,  it  soemed  to  be  understood,  (though  not  ekpresdy  deeiarad«) 
were  to  be  refuodiBd  out  of  the  proceeds  pf  «  cargo  to  )m  rsasigaod  to 
him ;  but  before  the  vessel  had  completed  her  voyage  B.  de  L.  fiiSedy 
and  assigned  the  cargo  to  Gaillardt  to  secure  a  debt  doe  hiiii»  who 
also  consigned  it  to  Slater,  with  directions  to  sell  it  for  his  benefit. 
Sli|ter  detained  the  proceeds,  as  subject  to  his  advances  for  Barker  ds 
Lord*  and  afterwards  brought  suit  to  repover  the  balaoee  of  an  ac- 
count against  the  defendant.      Heldf  by  BBayAsn,  J««  and  a  majority 
pf  the  courtf  that  the  plaintiff  had  no  lien,  and  that  the  inlareal  of 
Barker  d&  Lord  passed  by  the  assignment  to  the  de&ndant»  who  was 
entitled  to  the  amount  of  the  aah)8  of  tbo  cacgo.     SlaHar  v.  Groil. 
iard.  115 

ilHlTATION  OF  ACTIONS. 

1*  The  statute  of  limitations  runs  against  dower,    Rameay  v*  Doixer.  24S 
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d,  Tfcv  maiiiii«  ntHmn.  umpltt  mmik  r^fi^  8ppVM  to  die  Slufe ;  md  no 
title  to  land*  ean  be  aeauired  againat  the  Slatev  ky  staMe  6f  limita. 
tioiie.  in  eases  of  eecfaeat  ibr  wa»t  ef  faeiniy  the  freehold  ie  yeeted  ia 
the  State,  from  the  time  of  the  death,  and  do  offiae  »  neoeeeary. 
The  statute  of  limitatiooa  cannot  bar  an  escheat,  or  give  a  rjgbt  to 
escheated  property.    Harlock  t.  Jaekmm*  9M 

3*  An  infapt  has  four  years  after  coming  of  age,  to  commence  an  aetipii 
oif  trover,  bat  cannot  eopdect  thedisablUly  of  infancy  with  that  of 
coverture;  )6  gain  a  longer  time.    Fevoett  v.  Cottim.  S66 

4.  No  intervening  disability  will  prevent  the  statute  from  running,  after  it 

begins  to  run.  lb. 

5.  S.  gave  a  note  to  B.,  as  clerk  of  Abbeville  county  court,  for  the  use  of 

the  county :  the  county  became  indebted  to  8.  shortly  after,  to  a  greater, 
amount,  for  services  rendered  as  county  attorney.  The  ju^s  of 
th9  coiioty  court  havieg  control  of  the  county  fuuds,  of dered  (fee  c)eA  to 
liqmiclate  »nd  pay  his  account.  lo  this  situation  matters  rested  about 
,  twenty  years,  and  tea  years  after  the  abolition  of  the  county  courts, 
without  a  demand  for  payment  being  made  on  either  side.  (Ii^ld,  that 
the  lapee  fff  time  since  ^e  notes  were  given,  and  the  «;ir<;u(ostiuiee»  of 
Ihe  caeerafibrd  siifBcieot  evidence  of  payment,  iodependent  of  the 
statutes  of  JjiyHlvrtioQs.    Shaw  ads«  Bowie.  400 

0.  Au  ieimt  has  five  full  years  after  his  title  to  land  accrues,  within  whfph 
to  tNriqg  hii9  acMpn,  ootwithstandiog  the  statute  of  limitations  bad  com* 
menced  to  run  in  the  time  of  the  ancestor,  under  irbpm  b?  claimed 
by  descent.    £oie  v.  Daniel.  488 

7.  Although  the  statute  pS  Kiiiitatioiis  has  comonepped  |t«  o<N|f^  <lff>R>(  ^ 
ancestor,  it  is  arrested  by  his  death.  lh» 

8«  The  lapse  of  twenty  years  raises  a  presumption  of  payment,  in  the  ptm 
of  a  judgment,  as  well  as  of  a  bond.  QwBre.  Whether  evidence  o^ 
a  plaintiflT's  punctuality,  and  ef  defendant's  embarrass<}d  cirembsten- 
ce^  is  admissible  to  raise  a  presumption  of  payment  within  twenty 
years.'   Metmedy  r.  Denoon.  470 

LANDLORD  AND  TENANT, 

Ir  If  goods  be  levied  on  by  the  sheriff,  in  virtue  of  an  execution  against 
the  teoiipt,  and  are  on  th^  premises  when  the  rent  becomes  due,  they 
are  still  liable  to  the  landlord's  ohiim  of  rent ;  but  if  they  are  told  be- 
fore the  reot  is  demandable,  and  removed  from  tl^e  premisee,  they  are 
not  60  liable  piider  the  statute.     Watson  or  M '  WiiUe  v.  Hudson,    00 

d»  No  distrpse  for  rent  will  lie,  unless  the  rent  be  expressly  reserved-  Mar* 
shaU  V.  Gilu.  488 

9w  The  landlord  has  a  right  to  defend  an  action  of  trespass,  to  try  title 
brought  against  his  teaanc.    Kennedy  ads.  CampbeU.  558 

4.  Under  the  9^  of  1612,  magistrates  have  nc  jurndictioB  betjifirjB^  land- 
lord and  teoaut.    ilfarltfi  v.  M* Murphy.  565 

LUNATICS  AND  IDIOTS, 
^hen  there  ia  no  fraud,  or  undue  advantage,  taken  of  a  man  of  w|^ 
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nriod,  be  nrasl  In  bound  by  hb  contnicUL    If  be  w  anefale  to  Idw  can 


appoioted 
■eeli  eppointment,  me  cootracu  DUUI9  wnere  men  le  90  ftemk   i/etfr 
T.  WOmm.  989 

MAUCIOUS  PRCN9EGUTI0N. 

»  la  ao  action  for  malicioua  proaecotion,  the  queetioo  of  prdbaSU  eaum  wai 
decided  to  be  a  mixed  proposition  of  law  and  fact ;  and  wbefe  tbe 
jodge  below  reported  that  the  evidence  proved  probable  cauae,  and  the 
jury  found  a  verdict  for  the  defendant,  the  court  refused  to  dieturb  the 
verdict    Nagh  v.  Orr.  04 

MANDAMUS. 

1.  A  numdamus  will  not  lie,  to  compel  the  managers  <i  an  eleelioB  of 
•beriff  to  return  a  candidate  duly  elected,  afler  they  have  already  ear- 
tified  to  the  governor  that  the  election  wee  null  and  void.  iSfiafe  ▼. 
Bntee^  et.  aL  264 

3.  No  mandamui  lies  to  the  managera  of  elections,  to  compel  tbem  to  de- 
clare a  candidate  elected.  The  decision  of  the  managera,  in  questiooa 
*  of  election,  is  final  and  conclusive.     Grier  v.  ShaekUford,  491 

8.  The  proper  mode  of  proceeding,  in  case  the  ordinary  abould  grant  ad- 
ministration  to  one  not  entitled,  is  by  appeal.  JIfiiiMianttft  wiU  not  be. 
Suae  v.  MUchdL  590 

MASTER  AND  APPRENTICE.    See  Infahot,  1. 

MORTGAGE. 

1*  In  an  action  of  trover,  the  plaintiff's  claim  was  founded  upon  an  mstm- 
ment  of  writing,  unsealed,  containing  a  conditional  contract  of  aale 
(by  Snoll,  the  owner,)  of  a  slave,  by  way  of  mortgage,  to  secore  the 
payment  of  a  sum  of  money  due  the  plaintiff;  the  slave  was  to  re- 
main in  Snell's  possession  until  the  day  of  payment,  when,  on  defiiull 
of  payment,  the  plaintiff  was  to  take  possesnion.     The  question  was, 
whethei'  the  plainCiff  had  such  an  unqualified  property  in  tbe  slave,  aa 
was  sufficient  to  maintain  trover.     Brbvabd,  J.,  waa  of  opinion  that 
no  action  of  trover  or  detinue  could  be  maintained  by  a  mortgagee  of 
a  chattel,  until  he  had  actual,  or,  at  least,  constructiTe,  possession  in 
law ;  that  after  forfeiture,  the  plaintiff's  interest  in  the  mortgaged  chat, 
tel  attaches ;  but  that  where  there  had  been  no  delirery  of  any  sort, 
and  the  mortgagor  had  sold  the  slave  to  the  defendant,  the  plaintiff's 
remedy  was  not  trover  against  the  vendee  in  possession.     But  it  was 
held,  by  a  majority  of  the  court,  that  the  mortgage  did  vest  such  a 
legal  right  in  the  plaintiff  as  entitled  him  to  maintain  trover  againai  a 
third  person,  (upon  failure  of  performance  of  the  contract  by  the 
mortgagor,)  before  a  foreclosure  or  sale  under  the  mortgage ;  and  thai 
the  mortgagee  may  pursue  his  property  wherever  he  can  find  it,  nAa 
the  condition  of  the  mortgage  is  broken.     Wolff'  v.  FarrdL  08 

When  mortgaged  property  was  sold  under  the  mortgage  for  leas  than 
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Ihe  debt  doe  on  the  bond,  (to  secure  the  payment  of  which  the  roort. 
gage  was  given,)  the  question  was  raised,  whether  the  balanoe  doe  on 
that  bond*  could  have  preference  over  ot^er  specialties  not  secured  by 
mortgage.  Grikkb,  J.,  held  that  the  mortgage  gave  the  debt  no  such 
preference,  except  as  to  the  property  specially  mortgaged.  Golcock, 
and  Skitb,  Js.,  were  of  opinion  that  the  mortgage  gave  this  debl  a 
higher  rank  in  the  scale  of  payments  than  other  debts.  Bbisvabis 
and  Bat,  Js.,  held,  that  after  the  mortgaged  property  was  sold,  the 
mortgage  was  functus  qficiot  and  had  nothingon  which  it  could  ope- 
Tgte  in  preference  to  other  specialties.    Eaves  v^Knax.  140 

3.  lo  1702,  the  defendant  bought  ot  the  plaintiff  a  farm  near  Charleston, 
for  £603.  The  land  had  been  mortgaged  to  the  loan  office,  and  the 
sum  of  £2IZ^  was,  at  the  time  of  the  contract,  due  on  said  mortgage. 
Defendant  paid  i&380,  in  money,  and  gave.for  the  residue,  the  follow- 
ing acknowledgment :  **  I  promise  to  pay  Col.  Postell,  what  he  owes  to 
the  loan  office,  f^^r  paper  medium,  borrowed  on  the  mortgage  of  a  plan- 
tation on  Charleston  Neck,  called  Paradise,  this  day  bought  by  me ; 
the  sum  supposed  to  be  about  223  pounds."  Signed,  D.  R.  The 
plaintiff  afterwards,  without  suit  being  brought,  voluntarily*  paid  off 
the  loan  office  bond,  from  an  apprehension  that  he  would,  eveotuallyr 
•  be  compelled  to.  do  so ;  and  then  brought  this  action  to  recover  what 
he  had  so  paid.  Held,  that  he  could  not  recover.  PosteU  v.  JRom- 
say.  381 

MARRIAGE  SETTLEMENTS. 

1.  A  contract  between  husband  and  wife  previous  to  marriage,  for  the  set- 

tlement of  the  wife's  fortune,  is  released  by  the  marriage.  Boatrighi 
V.  Wmgale.  423 

2.  The  registeringof  marriage  settlements  in  the  clerk's  office  is  inoperative.  lb. 

3.  The  months  mentioned  in  the  act  of  1785,  for  recording  marriage  con- 

tracts, are  calendar  months.  Marriage  settlements  executed  in  George- 
town, must  be  recorded  in  the  office  of  the  Secretary  of  State,  not- 
withstanding the  act  of  1701.    AUston  v.  AUstan.  400 

NEW  TRIAL. 

1.  The  court  will  grant  a  new  trial  if  the  verdict  be  clearly  against  evi- 

dence.   Hudson  4*  Morrison  v.   Williamson.  342 

2.  Ttfb  court  will  not  grant  a  new  trial  on  the  ground  of  parol  evidence 

discovered  since  the  trial.     In  a  case  depending  entirely  on  evidence, 

the  verdict  will  not  be  disturbed,  if  there  be  conflicting  and  doubtful 

~  testimony.    Faherf  ei.  dl.  v.  BMrick.  360 

3.  The  court  will  not  |;rant  a  new  trial  on  the  ground  of  excessive  dama- 

ges, although  it  did  not  appear  that  any  great  injury  was  done  to  the 
plaintiff.  The  actual  injury  sustained  is  not  always  the  rule  by 
which  the  verdict  oi  a  jury  is  to  be  measured.     StoU  v.  Ryan.  417 

4.  Verdict  obtained  by  surprise,  set  aside.      An  action  had  been,  brought 

against  Brown,  an  attorney,  for  money  collected  by  him.  An  agree* 
ment  was  afterwards  made  between  the  attorneys  in  this  action  \  and 


eM  INDEX. 

NEW  TRIAL. 

certain  papers,  in  posaeasion  of  defendant,  were  delivered  ie  phuo. 
tiflk,  in  consideration  of  the  soit  being  dropped.  The  ease,  however, 
remained  on  the  docket,  and  was  called  for  trial ;  when  defendant 
not  being  prepared,  the  plaintiff  reeoTored  a  large  aum  of  OHNiey. 
New  trial  granted.    Prioa  ada.  M^lvam,  419 

&•  The  loose,  randoni  declarations  of  jurymen,  after  giving  and  aasenting 
to  their  verdict  in  open  conrt,  cannot  he  admitted  to  ahew  that  one  of 
them  was  prejudiced  against  one  of  the  parties,  and  that  he  had  given 
evidence  after  they  retired,  withont  having  been  sworn  as  a  witness.  A. 

0.  No  new  trial  in  a  criminal  case  where  defendant  b  acquitted.    8iaU  v. 

Wright.  mi 

7.  Mr.  H.  gave  a  note  to  Mr.  Simons,  the  plaintiff's  testator,  fer  the  sum 
of  $500,  for  the  accommodation  of  Mr.  Edward  Rq^ledge,  which  note 
was  indorsed  bj  Mr.  Simons,  for  the  purpose  of  raising  the  meney  by 
discounting  it  in  bank.  After  several  renewals,  the  note  havii^  been 
discounted,  Mr.  Hort  paid  $800  towards  disdiaiging  it,  and  Mr.  8. 
paid  the  balance,  and  took  up  the  note.'  In  an  action  brongbt  by  the 
executors  of  S.,  to  recover  the  money  so  paid»  ftom  Hort,  as  so  moch 
money  paid  to  his  use,  the  defence  set  op  by  the  defendant  was,  thai 
die  note  was  jriven  jointly  by  himself  and  Mr.  8.9  for  the  aceaniinoda- 
tion  of  Mr.  Rutledge,  and  that  he  ought  not  to  be  compelled  to  pay 
more  than  he  had  already  paid.  The  question  was*  whether  this  was 
really  a  joint  transaction,  or  whether  it  was  a  cootraet  of  Mrw  H.  only. 
The  jury  having  found  a  verdict  for  plaintiff^  the  court  refused  to  grant 
a  new  trial.    Sinumt  v.  HarL  4S^ 

8«  Jji  a  doubtful  case^  where  there  was  evidenci^oa  bi^  sideiH*  9^^  ^b*1 
was  refused.    Lanal  v.  CromwelL  468 

NpNSUIT, 

1.  M^iere  the  plaintiff  claimed  as  heir  at  law,  but  feiied  to  riiew  any  tide 

in  himself,  to  authorise  a  verdict  in  his  fevor/a  nonsuit  was  ordered* 

Love  V.  Hodden.  1 

21.  A  variance  between  the  name  of  the  grantee  and  grantor,  not  a  sniB. 

cient  ground  for  a  nonsuit.    Richards  v.  McDonald.  S47 

3.  The  condition  of  a  ne  exeat  bond  required  defendant  to  appear  aft  the 

Court  of  Common  Pleas^  to  answer  to  a  bill  in  equity.  The  bond 
was  held  void,  and  the  plaintiff  was  nonsuited.     Darby  v.  HunJL  641 

4.  In  debt  on  judgment  an  exemplification  of  the  judgment  againat  the 

principal*  and  agaii^st  defendant,  bis  bail,  was  produced ;  but  the  cer- 
tificate of  the  clerk  stated  the  same  to  be  a  correct  transcript  of  the 
judgment  against  A.,  thtf  principal,  without  mentioning  the  defendant. 
On  plea  of  ntd  tid  record,  held,  that  the  exemplification  was  not  sd- 
missibie,  and  plaintiff  was  nonsuited.     Lindenbergar  v.  jRoweaii.  543 

ORDINARY. 

The  proper  mode  of  proceeding,  in  ease  the  ordinary  shottM  grant  adni. 
nistration  to  one  not  entitled,  is  by  appeal.  Mmdamw  wiM  not  lie. 
State  V.  Mitdiai.  690 
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PARTNERSHIP. 

U  Om  wbo  hat  po^^  to  wind  op  a  partaenhipy  in  whieh  he  was  eon- 
eerned,  by  selliog  tbQ  roercbaodixe  beloofing  to  the  firm,  has  alao 
power  to  receive  payment,  unless  restrained  by  some  special  terms  of 
the  agencj.    Lamb  y.  SdUu$  4*  Y^des.  180 

8.  After  the  dissohition  of  a  oopartoersbip,  the  admissioa  of  a  debt  by  ooe 
partner  is  not  sufficient,  of  itself,  to  charge  the  other  partners,  and  no 
act  can  be  done  by  one  which  would  bind  the  rest,  unlois  under  special 
ciremastanees*    Chardon  v.  Oliphmfdf  CaUor  4*  C#.  188 

PLEAS  AND  PLEADING. 

1.  to  an  action  for  assaulting  i&nd  beating  the  plaintiff  in  another  State,  tbe 

'defendant  pleaded  in  abatement  to  tbe  jurisdiction  of  the  court ;  and  to 
thi§  plea  there  Was  a  demurrer,  and  joinder  in  demurrer.  The  jodg« 
tnenl  of  the  District  Court  was  in  favor  of  the  defendant ;  but  the 
Court  were  utianimously  of  opinion  the  judgment  was  erroneous ; 
and  that  transitory  actions  may  be  brought  any  where.  Sturgmtg^ 
ger  V.  Tayhr.  6 

2.  Where  a  plea  puts  the  title  of  land  in  issue,  it  cannot  be  tried  in  an  ac- 

tion by  summary  process.    lAghtner*  ▼.  Hammeter:  12 

8.  In  the  action  for  money  had  and  received,  the  plaintiff  cannot  be  permit- 
ted to  torn  the  generenty  of  the  count  into  a  surprise  upon  the  de« 
fbAdant,  by  resorting  to  another  of  which  he  cannot  be  apprised  by 
thd  decraration.  Bnt  the  plaintiff  may  have  leave  to  amend  his 
dedaVatioo,  by  adding  a  special  count,  on  payment  of  costs.  JFVo- 
ftsr  V.  Stniiers*  18 

'4.  The  writ  was  to  answer  a  plea  of  trespass  on  the  case,  and  tbe  declara- 
tion was  stir  {Luumptit ;  the  defendant  pleaded  the  general  issue ;  and 
the  verdict  was  for  the  plaintiff.  The  motion  was  to  arrest  the  judg- 
misnt  for  variance  between  the  writ  and  the  declaration.  HehJ,  that 
no  advantage  of  the  variance  could  be  taken  in  arrest  of  judgmenltas 
the  defendant  <Q  the  court  below  ought  to  have  craved  oyer  of  fhe 
writ,  and  pleaded  fhe  Variance  in  abafement.     Bradley  v.  Jenkins.  42 

'6.  A  fniBiterial  variance  is  not  aided  by  a  verdict ;  but  after  verdict,  judg- 
ment shall  not  be  stayed  for  any  variance  ia  the  writ  from  tbe  decfara- 
(ioti,  Ib» 

.  il.  If  Ae  plaintiff  d6es  nbt  demur  to  defendant's  defective  plea,  but  replies, 
and  by  bis  replication  shews  that  he  has  no  cause  of  action,  judgment 
'must  be  for  the  defendant.    Reynolds  v,  Tbrronce.  49 

7.  Whei^  both  die  plea  and  rejoinder  were  adjudged  ill,  not  being  suffi- 
ciently fiiO  imd  cbnduiive,  both  parties  had  feave  to  amend  without 
doits.  lb. 

^.  A  declaration  may  contain  several  counts,  and  although  one  of  them 
may  be  a  special  count,  yet  should  fhe  plaintiff  fail  in  the  proof  of  the 
special  count,  lie  tnay,  nevertheless,  prevail  in  some  of  the  general 
Counta,  and  the  verdict  for  damages,  to  any  reasonable  amount  may 
be  supported.    Hcuston  v.  GUberi*  68 

6.  Tbe  declaration  was  for  a  special  injury  done,  by  inveigling  away  plain- 
tiff's slave,  and  the  issue  was  upon  this  special  charge;  but  diere  was 
ne  evideoce  to  support  it,  the  plaintiff  relying  open  the  evidence  usually 
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produced  to  ntsUin  an  actimi  of  troter.  Hdd,  bf  Bsbtab**  JM^dMi 
the  proof  ought  to  correipond  with  the  allegatiooe  charged.    faBiar  ▼• 

ID.  To  aMumpttt  on  account,  the  definidant  pleaded  the  statnte  ef  tuniia. 

'       tiooa,  to  which  the  plaintiff  replied  fraud.      Heldt  thai  the  repficatioa 

waa  a  departure  in  pleading,  and  defective  on  deoBuner.     AUm  v. 

Jfayfon.  207 

11.  In  an  action  for  overaeer^a  wagea,  the  declaration  eootaioed  twoeouBb, 

indebUaitu  auumpsUf  for  work  and  labor,  and  quanhtm  aiei'Mif,  fiir 
work  and  labor ;  the  defendant  pleaded  that  there  waa  a  apeelal  agm- 
menty  and  alleged  that  the  plaintiff  had  not  performed  it  on  hia  part ; 
and  concluded  to  the  contrary.  The  plaintiff  joined  ierae  on  thia  plea. 
On  the  trial  a  special  agreement  waa  proved ;  a  verdict  for  plamtiffy 
$150.  On  motion  for  a  new  trial,  or  leave  to  outer  a  nonsuit^ — ^Held, 
that  the  plea  pot  the  apecial  agreement  in  isaue,  and  cured  the  defect 
of  the  declaration.    StoU  v.  Ryan,  S88 

12.  If  a  contract  be  made  with  two  persona,  they  most  join  in  the  action ; 

or  no  recovery  can  be  had  on  the  contract.     Sinu  v.  Tyre.  249 

18.  The  survLnng  obligor  in  a  joint  bond,  was  out  of  the  State,  A  pleaia 
abatement  to  an  action  against  the  administrator  of  the  deeeaaed  obK* 
gor,  held  good  on  demurrer.    BoyJdn  v.  Watson.  260 

\  14.  Indictment  for  perjury,  committed'  before  A.    Verdict,  "Guilty  of  per- 
jury, before  A.  and  T."    The  variance  is  fataL    SUde  v.  MayBon.  284 

16.  Generally,  a  plea  puis  darien  conttntiance,  without  an  affidavit  of  the 

fact  it  sets  forth,  and  that  such  a  fact  occurred  since  the  last  continu- 
ance, is  admissible.  But  the  affidavit  is  to  inform  the  court,  and  not  to 
give  validity  to  the  plea ;  when,  therefore,  such  a  plea  baa  been  filed 
with  leave  of  the  court,  it  will  be  presumed  that  satisfactory  proof  had 
been  given  to  the  court,  or  that  it  was  consented  to  by  the  opposite 
party.    Marrow  v.  MorratD.  894 

10»  A  plea  ptiMiartencofiitiiiMince,  is  not  necessarily  what  is  called  adilalovy 
plea  ;  but  cannot  be  filed  without  leave :  whereas,  ao  each  leave  is  ae- 
cesaary  in  a  dilatory  plea,  which  is  not  a  plea  puit  darien  coatiM- 
ofice.  A. 

17.  Debt  is  a  proper  action  on  a  judgment  of  another  State.     On  deiMvrar 

to  such  an  action,  held  that  it  was  properly  brought.  AT'/iilire  v.  Co- 
ruth.  3(K> 

18.  Where  an  act  requires  a  thing  to  be  done  in  a  particular  way,  that  way 

alone  roust  be  pursued.  Therefore,  when  an  act  required  that  the  fiu 
ther  of  a  bastard  child  should  be  compelled,  by  warrant,  to  enter  into 
a  recogniaance  in.  the  penal  sum  of  j&OO,  conditioned  for  iJke  amnuel 
payment  of  £5,  for  the  mamlenanee  of  the  chUdf  wUU  the  age  ef 
twelve  yeariy  and  to  save  hamde^e  the  pariah  or  county ;  and  the  bond 
taken  was  in  the  penalty  of  £60,  payable  by  twelve  annual  instalmenta 
of  £5  each — Held,  that  it  was  not  in  compliance  with  the  statute,  and 
void»  So  of  a  bond  given  to  the  commissioners  of  the  poor ;  for 
though  the  act  had  not  declared  to  whom  the  bond  should  be  given, 
yet  it  must  be  made  payable  to  the  State.  So  where  the  act  required 
the  bond  to  be  given  for  the  maintenance  of  the  child,  it  is  not  a  coaa- 
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pliance  to  give  one  for  the  cttkens  of  the  aforesaid  district  9  for,  in 
the  first  iosUQCOt  it  is  given  in  a  wrong  form ;  in  the  second,  to  the 
wrong  persons ;  in  the  third*  to  the  wroog  uses.  Nor  would  such  H 
hood  be  good  at  common  law»  inasmuch  as  the  obligor  was  compelled 
to  enter  into  it  under  color  of  legal  process,  and  for  purposes,  which  be 
was  not  morally  bound  to  perform.  Such  defects  in  a  bond  may  be 
well  taken  advantage  of  on  demurrer.  Cammianonert  of  Podr  vj 
Gains.  896 

19.  To  a  plea  of  the  statute  of  limitations  in  a  special  action  on  the  case 

for  deceit,  in  the  sale  of  a  horse,  a  former  suit  was  replied,  which 
was  assumpsit  to  recover  back  money  paid  for  an  unsound  horse. 
Held,  that  parol  proof,  that  both  were  for  the  same  cause  of  action^ 
was  inadmissible,  it  must  be  shewn  by  the  records  themselves. 
FawUr  v.  WiUiams.  414 

20.  A  demurrer  admits  all  facts  that  are  well  pleaded.      M^CviUough  v. 

Cotoan.  420 

21.  The  charges  in  a  physician's  bill  must  be  specific,  not  loose  and  geoe** 

ral.     Hughes  v.  HampUm.  544 

22.  The  landlord  has  a  right  to  defend  an  action  of  trespass,  to  try  title 

brought  against  his  tenant.     Kennedy  ads.  CampbeU.  SSB 

23.  No  action  will  lie  against  the  assignee  to  recover  costs  of  a  judgment 

against  the  assignor.    Bennett  v.  M  ^FcUL  658 

See  Nonsuit. 

PRACTICE. 

1.  Where  the  plaintiff's  own  witness  proves  the  disqualification  of  the 

party  to  sue,  although  the  evidence  may  not  be  pertinent  to  the  issoe» 
the  court  is  bound  to  notice  it.  [See  Ennas  v.  JFVofiiUtfi,  2  voL  MB* 
and  Love  v.  Hodden^  ante,  1.]    Susan  v.  WeUs.  11 

2.  A  slave  cannot  maintain  an  action,  unless  to  obtain  his  freedom,  and 

then  he  must  sue  by  guardian.  lb, 

3*  In  the  action  of  trespass  quare  elausum  fregU,  where  a  particular  place 
is  assigned  in  the  declaration,  the  trespass  must  be  proved  as  laid ; 
otherwise  the  defendant  might  be  surprised.  Manning  v.  JIf 'ZXm- 
nell  15 

4.  The  District  Court  ought  to  refuse  to  hear  an  appeal  from  the  judgment 

of  a  justice  of  the  peace,  unless  the  facts  before  the  magistrate,  and 
the  reasons  of  his  decision,  are  fully  certified.  Richardson  v.  John-^ 
son.  51 

5.  An  application  was  made  for  a  writ  of  prohibition,  on  motionf  without 

hearing  the  other  party  on  a  rule  to  shew  cause,  which  was  refus^ : 
Bretard,  J.,  being  of  opinion,  that  the  party  applying  for  such  writ, 
should  first  be  ordered  to  declare  in  prohibition,  to  put  the  question  of 
fact  in  train  for  trial  by  a  jury,  in  order  to  ascertain  the  right  of  the 
applicant  to  the  writ.  Ex  parte  Withers,  or  Withers  v.  Commis- 
sioners Roads,  63 

6.  The  State,  having  succeeded  to  all  the  prerogatives  of  the  king  of  Great 

Britain,  within  the  limits  of  the  former  Provitoca  of  South  Carolina, 

VOL.  lu.  77 
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the  qoaHioD  ww  nade*  wiiedier  the  dtatCt  m  plaiutiffy  oooU  naiolun 
the  ctvO  action  of  **  tretpan  to  Uy  fstfet  to  land,**  or  whether  eoch  an 
actioo  voald  tie  in  the  name  of  the  king«  in  this  eountryt  prior  to  the 
Revolution  t  Held,  by  BuTASDy  J.,  (whose  opinion  onty  is  lepoited 
in  this  ease,)  that  the  king  could  not  have  nuintained  such  an  action ; 
that  the  aoalogj  between  '*  the  State,**  and  **  the  King/*  boMa,  and 
the  same  reasons  applj  to  both ;  and  that  the  redieas  for  public  wrongs 
must  issue  from  the  Court  of  General  Sessions,  and  not  Irom  the 
Court  of  Common  Pleas.     Skate  v.  Stark.  101 

7.  Verdict  obtained  by  surpnse,  set  aside.     Canqdy  v.  Brownt.  340 

8.  The  courts  may  order  joint  indictees  to  sever  their  trials,  for  purposes 

of  public  convenience  and  public  justice.     State  r.  Yameey  mad  Fm- 

cey.  806 

0.  A  juror  cannot  be  examined  on  his  voire  dirOj  as  to  any  opinions  he 

'  may  have  formed,  or  any  expressions  he  may  have  used,  rotative  to  the 

prisoner's  guilt  or  innocence.     State  v.  Baldwin.  80O 

10.  Where  the  plaintiff  enters  op  judgment,  and  lodges  his  execution  pend- 

ing an  appeal  on  the  part  of  the  defendant,  and  before  such  appesi 
be  dismissed,  A.  lodges. bis  execution  against  defendant,  (but  sulioa- 
quently  to  the  lodging  of  the  plaintiff's,)  the  execution  of  the  plain- 
tiff will  have  priority.  In  other  words,  an  appeal  does  not  prevent 
the  lien  of  an.  execution  lodged  pending  such  appeal*  M  *Caais  v. 
Rogers.  860 

11.  To  open  the  decree  on  a  summary  process,  after  it  had  passed,  and  on 

the  second  day  in  court,  in  a  case  where  no  defence  had  been  filed, 
appears  to  be  not  only  irregular,  but  beyond  the  jurisdiction  of  the 
coqrt ;  unless  there  be  ground  of  fraud  or  mistake  to  warrant  it* 
Dean  v.  Leonard.  396 

13.  To  a  summary  process  no  discount  can  be  set  off,  the  amount  of  which 

exceeds  the  suAmary  process  jurisdiction.  For  the  court  is  limited  to 
J&20,  and  whether  the  claim  is  made  by  plaintiff  or  defendant,  the  ju- 
risdiction is  alike  limited ;  nor  will  the  court  allow  the  defendant  to 
withdraw  a  part  cf  the  discount,  in  order  to  give  jurisdiction.  WeUe 
ads.  Reynolds.  407 

18.  A  general  verdict  is  good,  where  there  is  one  good  count  in  the  indict- 
ment to  which  the  evidence  applies.     Poole  ads.  the  State.  410 

14.  It  is  a  defendant's  duty  to  enter  an  appearance  at  the  first  cerm^  even  if 

the  judge  does  not  attend.     Savage  v.  MUcheU.  488 

16*  It  is  sufficient,  if  process  be  served  fifteen  days  before  the  sitting  of  the 
court,  including  the  first  day  on  which  the  court  sits,  and  excluding 
the  day  on  which  process  is  served.    Buist  v.  j!lft(cAe2L  465 

10.  A  t^entre  Jaeias  returnable  to  a  certain  day,  is  rendered  valid  by  an  act 
of  the  legislature,  altering  the  time  of  holding  the  court,  and  dedsriog 
the  same  to  be  good  for  the  day  so  fixed,  although  different  frosi  the 
day  on  which  it  was  returnable.     Potter  v.  Shaeldeford.  487 

17.  The  party  has  a  right  to  require  that  a  witness  who  has  been  served 

with  a  subpana  duces  tecum,  should  make  a  return  to  the  subpcana 

-  before  the  cause  is  opened.     Treasurer  v.  Moore.  550 

18*  Parol  evidence  cannot  be  admitted  to  prove  thatdaou^gas  were  giveo,  in 
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an  action  of  tfover,  for  any  thing  not  indoded  in  the  dedantion. 
Craig  Y.  Todd.  661 

See  N0N8UIT9  and  Bills  ov  Ezchahos,  NotBi  ahd  BoHDg. 

PRINCIPAL  AND  AGENT. 

1.  An  agent  departing  from  the  iDstructioos  of  his  principal,  will  be  Sable, 

if  a  loss  occurs*    Helmet  ▼.  Mxttroan,  209 

%  James  Dnncan  being  duly  authorised  by  the  City  Council  to  dispose  of 
certain  lottery  tickets,  sold  them  to  defendant,  and  took  his  note.  He 
afterwards  died  insolvent,  and  the  notes  fell  into  the  hands  of  the  de- 
fendant, his  administrator.  Held,  that  the  defendant  could  not  retain 
the  amount  as  assets,  and  that  the  plaintift  were  entitled  to  reeover* 
City  Council  v.  Duncan.  886 

3.  The  authority  of  an  agent  must  be  proved.  There  is  nothing  in 
mercantile  usage  to  do  away  the  necessity  of  such  proof.  Diaum  v* 
HatUU.  475 

PRINCIPAL  AND  SURETY. 

!•  Plaintiff  had  become  surety  for  defendant,  add  by  way  of  indemnity 
took  his  note  of  hand ;  on  which  he  afterwards  commenced  suit,  but 
before  he  had  paid  the  debt  for  which  he  had  thus  become  bound. 
Held,  that  the  plaintiff  had  no  cause  of  action  until  he  had  sustained 
injury  by  his  suretyship  ;  and  that  a  threatened  injury,  which  might 
never  take  place,  was  not,  of  itself,  sufficient  to  maintain  such  an  ac« 
tioo.     Woodbridg^  v.  ScoiU  108 

2.  The  security  of  an  administrator  cannot  be  made  liaUe  on  his  bond 

until  the  administrator  has  been  cited ;  a  creditor  may  assign  a  bieaeh 
of  an  administration  bond  in  not  paying  debts.    Ltnti^  v.  Gftlet.  580 

PRISON  BOUNDS. 

1.  The  A.  A.  of  1788,  to  establish  the  bounds  of  the  prison,  dec.,  is  es* 

press,  that  the  sheriff  shall  be  answerable  for  the  solvency  of  the  so* 
curity  of  the  debtor,  and  gives  the  plaintiff  his  election  to  proceed 
against  the  sheriff  or  the  security,  and  declares  that  the  sheriff  shall 
ultimately  be  liable  for  an  escape.     Clarke  ^  Co.  v.  Miwre.  02 

2.  Commissioners  of  bail  have  power  to  admit  persons  to  the  benefit  of 

the  prison  bounds  act,  but  not  of  the  insolvent  debtor's  act  Spean  v. 
Terry.  408 

SALE  OF  GOODS  AND  CHATTELS. 

1.  Plaintiff  had  a  claim  agamst  Barker  ds  Lord,  for  sundry  acceptances, 
which,  it  seemed  to  be  understood,  (though  not  expressly  declared,) 
were  to  be  refunded  oift  of  the  proceeds  ^  a  cargo  to  be  consigned  to 
him  ;  but  before  the  vessel  had  completed  her  voyage  B.  ds  L.  failed* 
and  assigned  the  cargo  to  Gaillard,  to  secure  a  debt  due  him,  who 
also  consigned  it  to  Slater,  with  directions  to  sell  it  ibr  his  benefit. 
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/SllaCer  detained  the  proceeds,  ae-euligect  to  hie  advances  for  Barker  di 
Lord,  and  afterwards  brought  suit  to  recover  the  balanee  of  an  ac- 
counl  against  the  defendant.  Held,  bj  Brbvard,  J.,  and  a  majoritj 
of  the  court,  that  the  plaintiff  had  no  lien,  and  that  the  interest  oif 
Barker  &  Lord  passed  by  the  assignment  to  the  defendant,  who  was 
entitled  to  the  amount  of  the  sales  of  the  cargo.  SlaUr  y.  GaSU 
lard.  115 

9«  A  sound  price  warrants  a  sound  commodity  ;  but  if  the  parties  expressly 
agree  that  the  buyer  shall  take  the  property  at  his  own  risk,  the  vendor 
will  not  be  answerable  for  unsoundness.     Tkomptan  v,  lAndtay,  8()5 

9.  Evidence  of  unsoundness  not  sufficient  to  entitle  defendant  to  a  verdict 
in  an  action  for  the  price  of  a  horse,  unless  the  unsoundness  be  proved 
to  have  existed  at  the  time  of  the  contract  Myert  v.  M'Fsr- 
lane,  618 

4«  A  bill  of  sale  delivered  to  a.  stranger,  for  the  use  of  *a  third  peisoa,  is  a 
valid  transfer  from  the  date  of  the  delivery,  if  the  vendee  consents. 
If  the  vendee  does  not  accept  it,  the  property  shall  not  be  divested,  but  if 
he  does  accept  it,  it  shall  have  relation  back  to  the  time  of  the  delivety. 
Primes.  YaUs.  559 

SHERIFF, 

1.  The  A.  A.  of  1788,  to  establish  the  bounds  of  the  prisons,  ^te^  is  ex« 
•  press,  that  the  sheriff  shall  be  answerable  for  the  solvency  of  the  se- 
curity of  the  debtor,  and  gives  the  plaintiff  his  election  to  proceed 
against  the  sheriff  or  the  security,  and  declares  that  the  sheriff  shall 
ultimately  be  liable  for  an  escape.     Clarke  4*  Co.  v.  Moore.  OS 

2.  Exception   was  taken  to  the  condition  of  a  sheriff's  bond,  which  oon* 

tained  the^  words,  *'a<  required  hy  laWf*'  instead  of  the  woids,  **€» 
requiredf  or  to  be  required  by  law :"  But  it  was  held  by  the  eoiirt, 
that  the  condition  of  the  bond  was  substantially  correct ;  and  even  if 
variant  in  substance  from  the  A.  A.,  the  defect  should  have  been  chal- 
lenged by  craving  oyer^  and  pleading.  CommisHoners  of  the  Dretumry 
y.  Muse.  159 

3.  A  sheriff,  when  sued  on  hb  bond,  cannot  object  to  the  legality  of  his 

commission,  because  it  bears  date  prior  to  the  expiration  of  the  term 
of  office  of  his  predecessor,  as  it  was  not  to  take  effect  till  after  the 
expiration  of  that  term,  and  was  to  continue  four  years.  Ih, 

4.  A  tnandamui  will  not  lie,  to  compel  the  managers  of  an  eledioa  of 

sheriff  to  return  a  candidate  duly  elected,  afler  they  have  already  c«r« 
tified  to  the  governor  that  the  election  was  null  and  void.  Siats  v. 
Bruce^  eL  dL  364 

&•  A  sheriff  is  not  bound  by  the  common  law,  to  maintain  his  prisoner,  eon- 
fined  on  civil  process;  but  he  is  liable  to  plaintiff  if  he  sofiers  a  pri* 
soner  to  go  at  large  because  he  was  destitute,  and  plaintiff  refused  to 
pay  for  his  maintenance.     M^Lain  v.  Hayne.  201 

0.  No  mandamus  lies  to  the  managers  of  elections,  to  compel  them  to  d^ 
dare  a  candidate  elected.  The  decision  of  the  managers,  in  questioiis 
of  election,  is  fioal  and  conclusive.    Grier  v.  Shacklrfard.  49} 
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fiHERIFF. 

7.  County  couru  had  no  jurisdiction  of  an  action  on  a  isheriff  *8  bond. 
Treoiurer  v.  Young  4*  EUiaan.  650 

SLANDER. 

1«  The  defendant  was  charged  with  having  uttered  words  against  the  plain- 
tiff, which  were  in  ihemselues  slanderous  :  but  when  these  words  were 
taken  toeether,  and  considered  in  relation  to  the  subject  matter,  or  oc- 
casion of  speaking  them,  they  were  not  judged  to  be  actioi^able,  al- 
though some  persons  present  did  not  hear  the  explanations  which  ac- 
companied their  utterance.     SJiecui  v.  M  ^Dotoell,  38 

2.  In  an  action  of  slander,  the  actionable  words  might  import  a  felony^  or 

only  a  trespass,  according  to  the  manner  or  occasion  of  uttering  them ; 
and  their  true  meaning  must  be  left  to  the  jury.    Janes  v.  Rivers*    95 

3.  To  call .  a  woman  a  whore,  is  not  actionable.    If  the  declaration  do«s 

not  contain  any  cause  of  action,  the  proper  way  of  taking  advantage  of 
it,  is  to  demur.    But  where  a  nonsuit  had  been  ordered,  the  coiiit  re- 
fused to  set  it  aside,  on  grounds  of  convenience,  as  it  was  clear  thai 
the  plaintiff  could  not  recover.     Boyd  and  Wife  v«  Brent.  241 

SHIP  BUILDER. 

S.  6s  B.,  employed  by  the  captain  of  a  ship  to  build  a  boat,  completed 
and  delivered  the  same  to  him,  and  charged  the  price  in  their  account 
to  the  ship.  The  owners  of  the  vessel  lived  in  Charleston,  whett  the 
contract  was  made  by  the  master.  Held,  that  the  builder  might  re- 
cover against  the  master,  or  owner.    Stacker  4*  Bunco  v.  CorleU*  286 

SLAVES,  AND  MASTER  AND  SLAVE. 

1.  Where  a  vendor,  at  the  time  of  sale,  gave  notice  that  the  slave  was  not 
sound,  and  the  appearance  of  the  slave  indicated  the  want  of  health ; 
although  there  was  no  proof  of  notice  to  the  purchaser  himself,  «nd  a 
fair  price  was  paid,  and  she  died  of  a  disease  with  which  jshe  was  then 
affected  :  Held  by  the  court,  (Colcocx,  J.,  dissenting,)  that  the  pur- 
chaser could  not  recover  against  the  vendor»  for  uaaoundnesp.  jLmm- 
home  V.  Chray.  231 

S.  The  civil  action  for  enticing  a  slave  from  bis  master's  service,  is  not 
merged  in  the  felony  ;  it  is  not  proper  that  feleny  should  be  tried  in  a 
collateral  way*  The  reason  why  the  private  remedy  in  England, 
merges  in  the  punishment  of  the  crime,  depends  on  the  doctrine  of 
forfeiture,  and  does  not  apply  here.    MMnson  v.  Cutp.  302 

3.  A  master  is  not  liable  for  the  expences  attendant  on  the  proseeotion  of 
his  negro  slaves.    Bichatdson  ads.  M^Cray.  404 

See  Practick,  2. 

SUMMARY  PROCESS. 

1.  Where  a  plea  puts  the  title  of  land  in  issue,  it  cannot  be  tried  in  an  ac- 
tion by  summary  process.    Lightner  v.  Hammeter.  )2 
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2.  If  the  real  demand  of  the  plaiotiif  be  under  SM.*  b«t  other  coonia  are 
added  deceitfally  to  swell  the  coeta,  the  plaiotiff  aball  hare  no  nsore 
thfui  suraasary  proceBs  coeta*  So,  if  the  denand  be  redoced,  by  pay- 
menta  made  before  the  action  brought^  to  Jess  than  20L  Hot  if  tbe 
plaintiff  do  bona  fide  claim  a  aun  beyoad  20Z.,  though  he  recover  leas 
than  20Z.,  he  shall  have  full  costs.  Cambridge  Assoeiaikm  y* 
NkhoU.  249 

SURVEYOR. 

A  sanreyor  is  compelled  by  laar  to  make  his  ratum  the  first  ooori ;  but 
DO  ptovision  is  made  for  his  attendance  afterwards.  Tberelbraf  in 
aucb  cases,  as  in  all  others,  if  the  party  wish  the  surveyor  to  attend 
the  succeeding  courts,  he  ought  to  have  him  subpoeoed :  other wisOf 
he  cannot  chum  costs  for  his  attendance.  JVidUtfi,  eL  dL  v.  M§r* 
row.  405 

TRESPASS  TO  TRY  TITLE. 

!•  The  treaties  with  Great  Britain  have  for  their  object  tiM  security  of  Bri- 
tish subjects  in  the  disposition  of  their  real  property ;  and  cannot  have 
in  view  any  privilege  of  aliens  to  succeed  as  heirs  to  the  estates  of 
Americao  citizens.  [Vide  Ennae  v*  Franklin^  2  vci.  398.]  Love  v. 
Hodden,  1 

2.  A  parol  agreement  and  partition  may  be  good  at  common  law,  notwith- 
standing the  statute  of  frauds,  and  may  be  considered  valid  if  tbe  line 
of  partition  on  the  ground  be  sufficiently  marked,  and  there  be  a  dis- 
tinct possession  ibr  a  length  of  time ;  yet,  where  the  evidence  of  a 
«  separate  possession  is  vague  and  slight,  there  can  be  no  solid  ground 
for  a  legal  presumption  in  favor  of  a  partition.  Haugkahaiuh  v.  2fo- 
fudd.  07 

8.  The  Statai having  succeeded  to  all  the  prerogatives  of  the  king  ef  GfnnI 
Britain,  within  the  limits  of  the  former  Province  of  South  Carolina, 
the  question  was  made,  whether  the  State,  as  plaiotiff,  could  mnintBin 
the  civil  action  of  **  trespate  1o  try  tUUs  fa  laxid^  or  whether  such  na 
action  would  lie  in  the  name  of  the  king,  in  this  country,  prior  to  Cho 
Revolution  t  Held,  by  Bbbvasd,  J.,  (whose  opinion  only  is  nffMeA 
in  this  case,)  that  the  king  could  not  have  maintained  su<^  an  action  ; 
that  the  analogy  between  ^  tbe  State,''  and  the  <'  tbe  King,"  holds,  and 
the  same  reasons  apply  to  both ;  and  that  the  redress  for  public  wrongs 
must  issue  from  the  Court  of  Greoeral  Sessions,  and  not  from  tbe  Gout 
of  Common  Pleaa.    Suoey.  Stark.     '  101 

A.  The  evidence  of  a  right  of  passage,  and  a  common  ri^t  of  panlnieb 
will  not  support  an  exclusive  riglit  of  possession  by  virtue  of  a  legal 
title.    Heyvoard  v.  Bennett.  118 

5.  Dorchee,  a  tract  of  land  of  HOO  acres,  was  granted  to  Jamee  Beard. 
Tbe  plaintiff  claimed  as  purchaser  from  the  heirs  of  Mrs.  Marnsaast 
M'Kelvey,  but  produced  no  conveyance  from  Beard  to  Mrs.  M*Kel. 
vey,  endeavoring  to  shew  a  title  in  her  by  possession,  and  proved  tlmt 
she  lived  upon  it  fifteen  years,  cultivated  more  than  eighty  acresp  claim- 
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ing  the  land  as  her  owo^  aod  died  in  posMssioii  ia  1778,  or  1770 ;  it 
was  also4>rovedy  that  a  iaiger  portioD  of  the  lead  thao  ^eighty  acres 
bad  been  under  post  and  rail  fence,  aad  that  the  tract  was  always 
^led  Mrs.  M'Kelvey's.  He  also  gave  in  eridenee,  the  marriage  set- 
tlement between  Mrs.  Eelvey  and  her  husband,  by  which  the  property 
in  question  was  conteyed,  in  tms^  to  her  child  by  a  fovmer  marriage, 
but  in  case  he  should  die  without  issue,  <*  then  to  the  issue  of  the  body 
of  the  said  Margaret,  should  th^re  be  any,  forever."  The  defendant 
claimed  under  a  sheriff's  deed,  founded  on  a  judgment  against  James 
M'Kelvey,  the  husband  of  Margaret  MlCelvey,  under  whom  the  plain- 
tiff claims.  Under  these  circumstances,  (according  to  Wilds,  J.,) 
three  questions  arose  for  decision  by  the  court : — Ist.  Whether  Mar- 
garet M'Kelvey  possessed  any,  and  what  title  1  2d.  If  any,  in  what 
manner  was  it  affected  by  the  trust  deed?  And,  3d.  Whether  the 
verdict  should  be  disturbed  7  The  principal  difficulty  arose  upon  the 
first  proposition,  which  turned  upon  the  proper  construction  of  the  act 
of  limitations,  on  which  the  judges  were  divided  in  opinion*  Gaurdm 
V.  Theiu.  153 

6.  In  the  case  of  a  wrongful  possession,  without  semblance  of  title»  the 

evidence  of  possession  is  sufficient  against  all  others  who  have  not  a 
legal  title;  but  when  the  claimant  shews  a  legal  title,  the  evidence  of 
possession  alone,  unsupported  by  written  documents,  oug^t  not  to  pre- 
vail, ifr. 

7.  In  this  case,  Bbsvabd,  J.,  held,  that  the  long  possession  of  Mrs.  M'Kel- 

vey, undisturbed  by  any  sort  of  adverse  claim ;  the  deed  of  msirrii^ 
settlement ;  the  descent  to  her  heir,  and  his  peaceable  possession ;  the 
ad  of  assembly  disposing  of  the  land  as  escheated  property,  subject 
to  the  claim  df  the  true  owner — furnish  presumptive  evidence  of  a  suf- 
ficient conveyance  from  Beard,  th^  grantee,  to  Mrs.  M'Kelvey.       lb. 

8.  Wherever  a  party  claims  under  a  grant  or  deed,  and  can  shew  sisch  a 

possession  of  any  land  contained  within  sueh  grants  as  the  act  requires, 
there  possession  of  a  part  is  possession  of  the  whole.  lb. 

0«  By  the  Stat.  27  Eliz.  voluntary  conveyances  are  to  be  regarded  as  against 
•subsequent  purchasers  for  valuable  eonstderation,  as  fraudufent  and 
void,  and  that  notice  of  a  prior  voluntary  conveyance  is  not  material. 
Barrineau  v.  Murray  4*  M^GM.  204 

10.  The  plaintiff  claimed  by  a  deed  from  defendant  to  W.  6.     Defendant 

then  proved  by  the  declarations  of  W.  G.,  that  he  was,  at  the  time  of 
the  conveyance,  an  alien ;  on  which  the  plaintiff  was  nonsuited.  Non. 
suit  set  aside.     Graves  v.  Gordon*  245 

11.  A  varianoe  between  the  name  of  the  grantee  and  grantor,  not  a  suffi- 

cient ground  for  a  nonsuit.    Richard  v.  McDonald,  247 

12.  The  maxim,  mcQufii  tempus  occusit  regi^  applies  to  the  State  ;  and  no 

title  to  lands  can  be  acquired  agawst  the  State,  by  statute  of  limita* 
tions.  In  cases  of  escheat  for  want  of  heirs,  the  freehold  is  vested  in 
the  State,  from  the  time  &t  the  death,  and  no  office  is  necessary* 
The  statute  of  Itmkattons  cannot  bar  an  escheat,  or  give  a  right  to 
escheated  property.    Harhck  v.  Jaehmm.  264 

18.  A  purchaser  cf  lands  at  sheriff's  sales  in  an  action  to  recover  those 
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lands  from  a  third  person,  must  shew  a  title  in  the  person  agaiail 
whom  the  execution  issued.  Same  rule  in  cases  of  sale  of  coafieca- 
ted  estates.  The  purchaser  of  land  mortgaged  to  the  paper  medtum 
loan  office,  cannot  recoYcr  without  shewing  title  in  the  mortgagor* 
GanU  V.  Lewis*  261 

14.  The  landlord  ha^  a  right  to  defend  an  action  of  trespass,  to  try  title 
brought  against  his  tenant.     Kennedy  ads.  CampbeB%  053 

TRESPASS  QUARE  CLAUSUM  FREGIT. 

1.  Iq  the  action  of  trespass  quare  claiuum  Jregit^  where  a  particular  place 

is  assigned  in  the  deciaratioo,  the  trespass  must  be  proved  as  laid ; 
otherwise  the  defendant  might  be  surprised.  Manning  t.  M*Domr 
ndl.  15 

2.  An  action  was  brought  to  recover  the  rents  and  profits  of  the  same 

land  which  the  plaintiff  had  before  recovered  of  Murray  ;  but  which 
the  defendant  retained  in  his  possession  two  or  three  months  after  this 
recovery  ;  and  the  jury  found  a  verdict  for  the  plaintiff  of  more  than 
8200,  although  it  appeared  in  evidence  that  the  annual  value  of  the 
land  did  not  exceed  $200.  The  court,  being  of  opinion  that  the  ver* 
diet  was  unwarrantable,  granted  a  new  trial.  [See  Lehre  v.  Murrayt 
2  vol.  6  and  18.]     Lehre  v.  Sumter.  11^ 

See  DowEB,  1. 

TROVER. 

1.  The  plaintiff  conveyed  certain  slaves  to  Beverly  Sydner,  in  tmei,  lo  be 
disposed  of  for  the  benefit  of  his  creditors ;  and  after  this  convey- 
ance hired  them  to  the  defendant  for  six  months.  The  trustee  em* 
powered  the  defendant  to  take  possession  of  the  negroes  by  virtue  of 
the  trust  deed ;  on  which  the  plaintiff  demanded  them ;  but  the  de- 
fendant  refused  to  give  them  up*  Held,  that  the  deed  was  a  bona  fide 
transaction,  and  operated  as  a  legal  transfer  of  the  property;  and 
even,  if  the  trustee  had  done  any  thing  in  violation  of  his  duty,  the 
plaintiff,  having  parted  with  the  legal  estate,  had  no  right  to  claim 
the  negroes.  ^  Tucker  v.  Palmer.  47 

2*  In  an  aaion  of  trover,  the  plaintiff's  claim  was  founded  upon  an  iaatm- 
ment  of  writing,  unsealed,  6ontaining  a  conditional  contract  of  sale 
(by  Snoll,  the  owner,)  of  a  slave,  by  way  of  mortgage,  to  secure  the 
payment  of  a  sum  of  money  due  the  plaintiff;  the  slave  was  to  re- 
main in  Snell's  possession  until  the  day  of  payment,  whea«  od  defiiult 
of  payment,  the  plaintiff  was  to  take  possession.  The  question  ^rm, 
whether  the  plaintiff  had  such  an  unqualified  property  io  the  slave,  as 
was  sufficient  to  maintain  trover.  Brevard,  J.,  was  of  opioioo  thai 
no  action  of  trover  or  detinue  could  be  maintained  by  a  mortgagee  of 
a  chattel,  until  he  had  actual,  or,  at  least,  constructive,  possession  in 
law  ;  that  after  forfeiture,  the  plaintiff's  interest  in  the  mortgaged  chat- 
tel attaches;  but  that  where  there  had  been  no  delivery  of  any  sort, 
and  the  mortgagor  ^ad  sold  the  slave  to  the  defendant,  the 
remedy  was  not  trover  against  the  vendee  in  possession.    But  it 


TROVER. 

heUdt  by  a  mtjority  of  1)19  eoiyrt,  tbat  the  mor^pge  4id  vefil  miqh  a 
legal  right  in  the  plaintifT  as  entitle  bim  to  ipi^inlaiD  trpyer  i|gaiiist  a 
third  p^raoD,  (upoa  failure  of  p^rfonpaace  of  the  coptraol  ky  tbe 
mortgagor,)  before  a  foreclofiurc  or  4ale  iioder  th9  mortgfijge ;  ^nd  tbat 
tbe  mortgagee  may  purave  bis  property  wherever  he  cao  fioi]  it,  after 
the  cooditioo  of  tbe  mortgage  is  broken.*    Wo^  v,  Farr^.  68 

3.  An  infant  bM  four  year^  after  coming  qf  age,  to  pofximenc^  ap  action 

of  trover,  but  cannot  connecX  the  diaahility  of  infancy  witb  |ha(  of 
coverture*  to  gain  a  longer  time*     l^cie^  v.  CoUins,  286 

4.  Jaipes  Ouncvm  being  duly  autburised  by  tbe  City  Coqncjil  to  diBpofe  of 

certain  lottery  tickets,  eold  tbem  to  defendant^  find  took  bis  notf.  He 
afierwrarda  died  ipsolvent,  and  the  notes  feU  in|o  tike  hapde  of  tbe  de- 
feiidant,  bis  administrator.  Hf  Id,  that  the  defendant  could  not  retaio 
tbe  amount  as  assets,  and  tbat  the  plfintiiSs  were  oj^titled  to  ^ecoTar. 
City  Council  v.  Duncan.  886 

5.  A.  agreed  before  marriage'to  convey  to  tru^Oef^  fpr  bifi  intended  wife, 

a  n^ra.  Tbe  agreensent  wad  aigned  by  A**  the  hiisband,  and  B., 
tbe  wife«  Held,  that  in  an  action  by  the  trustpe^,  upder  the  se(|le« 
meott  to  recover  tbe  negrp  from  e  tbird  per«oq,  it  va^  npt  peceasary, 
after  proving  tba  hetKfw/riting  of  tbe  busbj^pd,  ^d  th^t  of  the  wit- 
nesses, wbo  ware  out  oi  the  Stii^te>  to  proire  the  jugpotpfa  of  B., 
the  wifb*    Heard  V0  Martin.  ^12 

See  Plkas  and  Plkading,  find  GoNsnucnoii  of  Btavvtm. 

TBUSTEE. 

Where  a  trustee  violates  his  duty,  any  of  tbe  parties  iotereated  ttay  caU 
him  to  account  in  a  court  of  equity ;  but  a  strange  wJM  aot  be  per« 
miaed  (o  interfere.    Tudcer  ▼.  Palmer.  47 

USUJtY. 

1.  Usury  is  clearly  admissible  in  evidence  under  the  plea  of  ^pn^f^j^Miiipsit; 

because  tbe  effect  of  sucb  evidence  is  to  prove  that  tbe  promiae  was 

.  not  obligatory,  but  void  io  its  origin,  and  tbat  there  ii^ver  yi^y /apjr 

such  lei^al  undertaking  as  tbat  which  the  plaintiffs  claim  to  recover, 

Solomans  if  Co,  v.  Jone$  and  Jone§,  64 

2.  Tbat  the  plaintiffs  were  endorsers  without  notice,  eaoneC  be  admitted 

as  a  sufficient  reason  to  repel  tbe  charge  of  usury ;  because  no  aubae* 
quent  circumstances  can  purge  away  and  render  innocent,  or  lawful, 
an  original  usurious  contract,  which  must  be  viesred  in  4he  ^ligbt  of  a 
criminal  transaction.  A. 

3.  If  a  note  be  given  for  a  usurious  consideration,  it  is  given  illegally,  and 

cannot  be  considered  evidence  of  a  lawful  contract ;  iaad,  although 
one  of  the  two  makers  of  such  a  note,  may  iiaive  subaequently  fro- 
roised  to  pay  it,  no  such  promise  pan  bind  tbe  other  party.  Ih. 

See  Iaihbbst. 
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VERDICT. 

1.  Where  a  Ytrdict  is  againet  efideoce,  it  will  fae  aet  aaid^,  and  a  new  trial 
ordered*     Munro  ▼.  Gairdner^  31 

9*  Where  the  verdict  of  a  jury  ie  onreaaooaUe  and  nnjaat,  bb  weS  aa  vo- 
lawfoly  a  new  trial  wiO  be  orderedt  although  the  verdiist  any  appear 
to  be  fair  and  equitable.     Houston  t.  GiSberU  63 

3.  A  verdict,  obvioosJy  imperfect  and  unceruin  on  iie  faee,  caonet  be  sop. 

ported,  and  must  be  set  aside.    Hsyward  ▼.  BemwetL  113 

4.  Verdicts  ought  not  Co  be  set  aside  ori  account  of  ibe  loose  erpraasioos 

of  one,  or  even  a  few  of  the  juron,  thrown  oot  casually,  and  without 

beiagfiilly  understood  and  ei plained.     Lamhyk  SabuM  ^  Yales.  130 

6.  Verdict  obtained  by  surprise,  set  aside.     Comply  v.  Browne.  240 

f  •  The  court  wil  noC  grant  a  new  trial  on  the  ground  of  parol  evidence  dis« 

4         covered  since  the  triaL    In  a  case  depending  entirely  on  evidence, 

the  verdict  will  not  be  disturbed,  if  there  be  conflicting  and  doubtful 

testimony.     JFVikr,  el.  al.  v.  Baldrick.  350 

J,  A  genOral  verdict  is  good,  where  there  is  one  good  count  in  the  indicU 

napt  to  which  the  evidence  applies.     Poole  ads.  the  State.  416 

8.  The  court  will  not  grant  a  new  trial  on  the  ground  of  excessive  dama- 

ges, although  it  did  not  appear  that  aby  great  injury  was  done  to  the 
plaintiff.  The  actuaf  injury  sustained  is  not  always  the  rule  by 
wbieh  the  verdict  of  a  jury  is  to  be  measured.    StoUy.  Ryan.  417 

9.  Verdict  obtained  by  surprise,  set  aside.      An  action  had  been  brought 

against  Brown,  an  attorney,  f&r  money  collected  by  hiro.  An  agiee- 
ment  was  afterwards  made  between  the  attorneys  in  this  action ;  and 
certain  papers,  ia  possession  of  defendant,  were  delivered  to  plain - 
tiA,  in  consideration  of  the  suit  being  dropped.  The  caae,  however, 
remained  on  the  docket,  and  was  called  for  t^l ;  when  defendant 
not  being  prepared,  the  plaiatiff  recovered  a  large  sum  of  money. 
New  trial  granted.    Price  aJs.  M*lloa%n.  419 

10.  A  policy  of  insurance  is  avoided  by  either  aUegoHo  falH^  or  wppressio 
eert.  A  verdict  ought  not  to  be  disturbed  for  an  error  of  the  judge  in 
point  of  law,  if  there  he  other  sufficient  grounds  to  support  it.  Ingra* 
ham  V.  8,  C.  Insurance  Company*  5'i2 

WARRANTY. 

1.  An  express  warranty  of  property  caqnot  be  fairly  construed  to  intend 
an  exclusion  of  the  natural  implied  warranty  of  souodnesa,  dec 
JEToiisfen  v.  Qtlbort.  63 

3.  Where  there  has  been  any  fraud  in  the  contract,  the  plaintiff,  in  an  ac- 

Hon  of.asMMipMf,  may  recover  upon  an  express,  and  also  upon  an 
implied,  warranty  ;  but  the  declaration  must  contain  a  count,  stating 
the  warranty,  and  the  breach  of  it,  with  an  express  allcyatioo,  that  the 
defendant  knowingly  sold,  dec.  Ih. 

S.  But  where  hoth  parties  may  be  presumed  to  be  ignorant  of  the  unsound- 
sees  or  defect,  which  is  afterwards  insisted  on,  to  disannul  the  con- 
tract, or  for  a  rednctioo  of  the  original  price,  the  declaration  need  not 
state  a  seasnler,  but  oolyj  that,  under  the  ciroamstances,  the  defendant 
thereby  warraated,  dec  i& 

4.  Where  a  Ytndor,  at  the  time  of  sale,  gave  notice  that  the  aiaro  waa  not 
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Bound«  and  the  appearance  of  the  slave  indicated  the  want  of  health ; 
aUboQgb  there  was  no  proof  of  notice  tn  the  purchaser  himself^  and  a 
fair  price  wss  paidi  and  she  died  of  a  disease  with  which-she  was  then 
affected  i  Held  by  the  coortt  (Colcogk.  J.,  dissenting,)  that  ihe  pur- 
chaser could  not  recover  against  ihe  vendor^  for  unsoaodnesf.  lAme- 
houte  V.  Gray.  ^  d91 

5.  A  sound  price  warrants  a  sound  commodity ;  but  if  the  parties  expressly 

agree  that  the  buyer  shall  take  the  property  at  his  own  jiskt  the  vendor 
will  not  be  answerable  for  unsoundness.     Thomp$an  v.  Lindtay.  805 

6.  Consequential  danage  cannot  be  recovered  for  a  breach  ot  warranty* 

Hemmg  v.  Wiihen.  4G8 

WILLS. 

1.  The  judgment  of  the  Ordinary  upon  a  will  in  common  fonn»  cannot, 

after  thirty  years,  be  controverted  by  a  petition  to  prove  the  will  la 
solemn  form.    DavtStd.  (d,v.,Port^  107 

2.  Testator  devisee  the  rest  and  ussidueef  his  estatOt  to  be  sold  by  his  ese. 

cutors,  pnd  the  money  arising  from  such  sale»  after  payitig  debtSi  to  be 
equally  divided  hetween  his  widow  and  ehiMren,  and  appointed  hie 
widow,  and  two  otiiers,  executors.  Held«  that  the  executqrs  have  a 
naked  authority,  and  that  the  legal  estate  oesceods  to  the  heirs.  Has* 
keU  V.  Houm*  242 

3.  Dower  cannot  be  barred  by  the  provisions  of  a  will,  unless  such  provi- 

sion be '  given  expressly  in  lieu  of  it»  and  accepted  by  the  widow. 
Picket  V.  Peay.  540 

WITNESS.    See  Evidbmob. 
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